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` NW. P. Rent Act (No. XII of 1881), 8. 93(a)—Rent must be agreed upon or 
fined by order of Court—Right of suit. 

In the case of agricultural tenants, if the landholder wishes to get rent 
for the period of tenancy, he must either come to an agreement with the 
tenant as to the rent to be paid or get the rent fixed by means of an 
application under Act XII of 1881. This principle has been settled by 
the course of rulings of the High Court. Radha Prasad Singh v. Jugal 
Das, I. L. R., 9 All, 185 ; Debi Singh v. Jhanno Kuar, I. L.R., 16 Al, 
209, and Debi Singh v. Muhammad Ismail Khan, [1898] A. W. N., 38, 

> followed. 


SECOND APPEAL against the decree (July 15, 1902) of L. Marshall, 
Esq., District Judge of Ghazipur, affirming the decree (April 3, 1902) 
of R. C. Tute, Esq., Assistant Collector, First class, Ballia. 


Suit for arrears of rent under Act XII of 1881. Rent not fixed 
either by agreement of parties or by order of Revenue Court. 
Question—Would a suit lie in the Revenue Court under such 
circumstances ? 


Haribans Sahat, for the defendants-appellants, contended no, and 


relied upon 
Debi Singh v. Muhammad Ismail Khan, [1898] A. W. N., 38. 
Debi Singh v. Jhanno Kuar, [1894] T. L. R., 16 All, 209, 
Radha Prasad Singh v. Jugal Das, [1886] I. L. R., 9 All, 185. 


M. L. Agarwala (for Abdul Majid), for the respondents, urged 


that the rulings cited applied to the case of an occupancy or ex- 
proprietary tenant, but not to that of a non-occupancy tenant. 


The following judgment was delivered by 
BANERJI, J. This was a suit for arrears,of rent for the years 1306 
and 1307 y" The plaintiffs alleged that in those years the defen- 
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dants were their tenants, and were liable to pay rent. The “efor ; 
dants have been ejected under proceedihgs under the Rent Act, 
and the arrears are claimed for the period prior to ł e ejectment. 
The defendants denied that they were the plaintiff's "tenants. The 


courts below have found upon this point against the gefendants. è 


Tt has also been found that no rate of rent was agreed upon between 
the parties, and it is an undisputed fact that the plaingiff did not 
get the rent assessed by an order of the Revenue Court. That 
being so, the defendants rightly contend on the rulings of this court 
that a suit for arrears of rent cannot be maintained against themselves. 
This was held in Radha Prasad Singh v. Jugal Das(*); Debi Singh, 
v. Jhanno Kuar,'); Debi Singh v. Muhammad Ismail Khan’). 


In all these cases the principle was laid down that in the case of ` 


agricultural tenants, if the landholder wishes to get rent for the 


period of tenancy, he must either come to an agreement with the y 


tenant as to the rent to be paid, or get the rent fixed, by means of an 
application under Act No. XII of 1881, which is the Act appli- 
cable to the present case. That being the course of rulings of this 
Court, I am bound to give effect to it and to hold that as the rent 
payable by the defendants was neither agreed upon nor fixed by an 
order of the Revenue Court, the plaintiffs are not entitled to recover” 
arrears of rent by a suit in the Revenue Court. The appeal is 
accordingly allowed. The decrees of the Courts below are set aside, 
and the plaintifi’s claim is dismissed with costs in all Courts. 

H. S. Appeal decreed. 


(1) [1886] I. L. R., 9 All, 185. (2) [1894] I. L. R., 16 All, 209. 
(3) [1898] A. W: N., 38. 
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*  sue—Non-joinder-—Contract Act (IX of 1872), s. 280— Interest. —— 


e 
Strayuey, C. J. 
Where the plaiflitts are the managers of an ancestral firm and a transaction Banerur, J. 


is entered into by a third party with them, and they do not disclose that any other gug 
person has an interest in the firm, the plaintiffs really act in the transaction as 
agents for the undisclosed members of the partnership, and they alone are justified 
in suing without joining the other members. Bungsee Singh v. Soodist Lall, 
I. L. R., 7 Cal., 739, and Agacio v. Forbes, 14 Moo., P. C., 160, referred to. 


Where there is an implied agreement between the parties that interest would 
be chargeable if goods were not paid for on delivery, reasonable interest should 
be allowed. 

FIRST APPEAL against the decree (September 4, 1902) of Babu 
Achal Behari, Subordinate Judge of Benares. 


Suit for price of goods supplied. 
es 


The plaintiffs brought this suit for recovery of money. The de- 
fence, inter alia, was that the firm of the plaintiffs being an ancestral 
concern, the sons and grandsons of the plaintiffs ought to have been 
joined as plaintiffs. The Subordinate Judge decreed the suit. 


Defendant appealed. 


J. N. Chawdrt, for the appellant, contended that the suit was bad 
for non-joinder of parties. The fact that the plaintiffs described 
themselves as managers did not entitle them to sue. 

Mayne on Hindu Law (Ed. 6), p. 368. 

Even if the object of the plaintiffs was that all the members 
should be benefited, they ought to have been joined. 

Guruvayya v. Dattatraya [1903] I. L. R., 28 Bom; 11 at 18. 

Angamuthu v. Kolandavelu [1899) I. L. R., 23. Mad., 190. 

Only in those cases where ejectment of a trespasser is sought can 
one member of a joint family maintain a suit, as he has individual 
right to the property. . 

[BANERJI, J., referred to Bungsee Singh v. Koodistlall (1881). 
LL R., 7 Cal., 739]. 


Sunder Lal (with Tej Bahadur Saprudor Sutish Chapder Baner- | 
r and Light Mohan Banerji) was not heard upon this point, 


7) ° F. A. No, 243 of 1902, ° z 


4 ° - 


M ¿ 


4 2, Pg “er HIGH COURT. (AL RS, 
e ° 
CIVIL. The jndginent of the court was delivered by » i a 
e 1904. STANLEY, ©. J. This is a suit for the price of ggods sold and, 
=~ delivered to the defendants. The plaintiffs sue as the proprietors 
Goran Dis Ta and managers of a firm styled Jwala Nath Kashi Ram, who carry , 
ù. on business in the city of Benares in silk, woolen and ether goods.® » 
BADRI Natu, 


The defendants are Zemindars, residing at Rangpur in Bengal. It 
Srantey, C. J. appears that the business of the plaintiffs is an ancesġral business 
cee and is carried on by the plaintiffs as managers of it. It was with 
g the plaintiffs that the agreement for the sale of®the goods, the 
„price of which is sought to be recovered in this suit, was entered 
into. Two points have been raised by the learned Advocate for the 
appellant. It is not disputed that the goods were sold and deliver- 
ed, but it is said that the business of the plaintiffs being an ances- 
tral business, and there being other members of the family interested 
in it who are not parties to the suit, the suit must fail. The other 
point raised is in regard to the interest which has been allowed 
upon the price of the goods which were sold more than three “years 
before the suit was instituted. 

As to the first point, it appears that the plaintiffs were the managers 
of the firm, that the transaction was entered into with them alone, and, 
so far as it appears they never disclosed that any other person had 
any interest in the firm. This being so, it appears to us upon the 
authorities that the plaintiffs alone were justified in suing, insamuch 
as they really acted in the transaction as agents for the members of 
the partnership, who were not parties to the suit. The rule of law 
which governs a case suchas this is stated in the judgment in the 
case of Bungsee Singh v. Soodist Dall (>) In that case a mortgage 
bond was executed in the name of the plaintiff alone, he being one 
member of ajoint Hindu family. It was held there, that he was 
entitled to sue as a person, who, contracted not only on behalf of 
himself but on behalf of the other members of the family. The 
principle applicable to the case is laid down in a number of decisions 
which are quoted in that case, and amongst others one of the Privy 
Council, in the case of Agacio v. Forbes (°), in which it was 
held that one partner with whom personally a contract was made, 
was entitled to sue upon the contract in his own name, without 
joining his co-partners as plaintiffs. The same principle is to be 

° found embodied in the Indian Contract Act, s. 2380. That section 
lays down that “In the absence of any contract to that effect an 
„agent canno personally enforce contracts entered into by him on 


(1) [1881] I. L. R., 7 Cal, 379. \ è 
s (2)* [1861] 14 Moore’s P. C. Cases, 160. ` >` 
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me behalf of his principal, nor is he personally bound by them.” But CIVIL. a 
then. it is provided that such a contract shall ‘be presumed to exist 1904. 
in among other cases, a case “ where the agent does not disclose the eee 


d Gopat Das Ral 


b 2 = 66 33 
ename of hig principal.” It has not been, here, expressly pleaded an CHAUDHRI 


there is no evidence to show that the plaintiffs did, at the time 
r When the gogds were sold to the appellant, disclose the names of paces 
othef members of the partnership, that is, the other members of the Stanley, G J. 
joint family, wo were not parties to the transaction. This conten- ees 
tion, therefore, of the learned Advocate for the appellant, in our 
opinion fails. 
As regards the question of interest the learned Subordinate 
Judge disbelieved two of the witnesses who gave evidence on behalf 
of the plaintiffs in support of an alleged contract for payment of 
12 per cent. interest. But assuming it to be the case that these are 
not creditable witnesses, we have in addition to them the evidence 
: of the plaintiff, Nathu Mall, who distinctly says that at the time when 
P the goods were sold, the defendant was informed that interest would 
be chargeable, if the goods were not paid for on delivery. His 
evidence is sufficient to establish an agreement to pay interest. 
The learned Subordinate Judge has not allowed interest at the 
rate of 12 per cent. but thought equitable and right to allow interest 
at 6 per cent, and has so directed. We think that he has acted 
* properly in so doing, though the ground which he has given for the 
allowance of interest is not in our opinion satisfactory. The ground 
which entitles the plaintiffs to interest is the fact that there was 
at least an implied agreement between the parties that interest 
_ would be chargeable after the delivery of the goods. 
For these reasons the appeal fails and is dismissed with costs. 
/ The appellant must also pay the costs of this appeal of the respon- 
dent, Kunwar Hari Das Rai Chaudhri, as he was unnecessarily made 
a party, the ground alleged in the memorandum of appeal for 
making him a party not having been supported. 
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Bapri NATH 


M. L. N. Appeal dismissed. 
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December 2. GIRJA PANDE AND OTHERS.* . > 


e 
Su ANLEY, €. J.  Pre-emplion—Interpretation—Wajibularz—Custom or contr act—E vidence of 
BanErgl, J. desuetude of custom—“In future”, meaning of. 


If the previous existence of a custom in a locality has been established, 
the absence of any reference to it in a Wajibulurs is not proof of 
its desuetude. 


Ifa Wajibulars clearly shows that aclause as to pre-emption embodies 
a new contract as to pre-emption entered into by the co-sharers at the 
time the Wayibulars was prepared, it would be necessary for the plaintiff 
claiming pre-emption to prove that he or some one through whom he 
claims was an assenting party to the contract; but if the Wa/ibulars 
itself does not show or otherwise prove that the pre-emption clause was - 
merely the embodiment of a new contract as to pre-emption, the reason- 
able and proper construction to place upon such a document would be 
that the pre-emption clause was merely the recital of a pre-emptive” 
custom in force in the village, and in such a case it would be for the 
defendant in a suit for pre-emption to prove by clear evidence that no 
such custom existed, and that the vendor and the plaintiff had not agreed 
to be bound by it.  dlajidan Bibi v. Sheikh Hayatan, [1897] A. W. N., 
3, followed. i 


The mere fact that evidence was given that sales and mortgages had 
taken place in the village as to which no pre-emptive claim had been 
made, does not negative the existence of the custom. 

The words “in future” in an entry relative to pre-emption in a 
Wajibulurz cannot be treated as evidence of contract rather than of 
custom. : 

APPEAL under section 10 of the Letters Patent against the judg- 
ment (January 20, 1904) of KNOX, J., affirming the decree (July 1, 
1902) of W. Tudball, Esq., District Judge of Gorakhpur. 

Suit for pre-emption. $ 

The question in the case was whether the provisions of certain 
waujibularzes were records of custom or contract. Tho arguments 
will sufficiently appear from the judgment. 

e 


M. L. Agaewala (with him Haribans Sahar), for the appellant. 
. 
Tej Bahadur Kapru (for M. M. Malaviya), for the respondents. NX. 


. No: 12 of 1904. \ 3 
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* Th® judgment of the Court was delivered by Civiu. 
e SANLEY,@ J. The suit which has given rise to this Letters 1904. 
Patent Appeal is a suit for pre-emption of six villages. The Court =" 


. of first instance deereed the plaintiffs claim. On appeal, however, RENAK Swor 
*the lower fppellate Court found that the custom of pre-emption Gimsa Pa Pin 
had not been proved save in respect of one village, and accordingly STaNinY, C. J 
modifietl the decree of the Court below, giving a right of pre- —— 
emption in respect of one village only and dismissing the claim as : 
regards the other five villages. Against this decree an appeal was 
preferred and heard by a learned Judge of this Court, who came 
to the conclusion that the appeal was without force and accordingly 
dismissed it. Hence the present Letters Patent Appeal. 

The subject-matter of the appeal then is the right of pre-emption 
of five villages. These are Bankati, Ahrauli Buzurg, Maniya, 
Ahrauli Khurd Mahal Mustakil and Abrauli Khurd Mahal Ihtamali. 
In support of the plaintiff's case a wajibularz of the year 1833 was 
relied upon as also a wajibularz of 1860, as establishing a custom 
of pre-emption in the case of the first two villages, In regard to 
the three other villages the plaintiffs relied solely upon a wajibularz 
of 1833. It appeared that the wajibularz of 1860 was silent as to 
the existence of any custom of pre-emption as regards those villages. 
It is to be noticed that the villages in dispute are situate in the 
Gorakhpur district, so that the rules which were passed by the 
Board of Revenue on the 7th of September, 1888, applied to them. 
According to these rules the Settlement Officer is directed only to 
record a custom when the proprietors expressly demand that it 
be noted and prove conclusively that the custom exists. Having 
regard to these rules it is obvious that the case would be a rare one 
in which all the proprietors would come before the Settlement 
Officer, claim that a custom should be recorded and go to the 
trouble of satisfactorily proving that such custom existed. It has 
been held by this Court that the absence of any reference in a 
wajibularz, prepared subsequent to the passing of the Rule to 
which we have referred, is not proof of the desuetude of a custom 
which previously existed. (°) 

In the present case we shall frst deal with the evidence afforded 
by the wajibularz of the two villages—Bankati and Abrauli Buzurg. 
The provision as regards pre-emption in the wajibulurz of 1833 of 

e Village Bankati runs as follows: “If any one amongst us wish to 
transfer es whole or part of his share, he must first inform all the 
offers. uf they can take for the price fixed, well and good, other- 

(1) [Sadhu Saka v. Raja Ram [1893] I. L. R., 1§ All, 40 F. B—Ep.] 
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8 HIGH COURT. [A i. dR, 
` 
C1viL. wise they may sell or mortgage to any one they like from @hont 
1904. they can get the proper price.” In the case of. ARrauli Buaurge 
— the wajibularz is in identically the same terms except that instead 
SEWAK, SINGH i 


z. of the word ‘transfer’ the words ‘ mortgage or sell’ are used. Now « 
Girja PANDE. it has been held by a Full Bench of this Court in the *case of ° 
Stanley, C. J, Mayidan Bibi v. Sheikh, Hayatan (*) that if a wajibularg 
— clearly shows that a clause as to pre-emption embddies “a new ° 
$ contract as to pre-emption entered into by the @rsharers at the 
time the wajibularg was prepared, it would be necessary for the 
plaintiff claiming pre-emption to prove that he, or some one through 
whom he claims, was an assenting party to the contract, but that 
if the wajibularz itself did not show or otherwise prove that the 
pre-emption clause was merely the embodiment of a new contract 
as to pre-emption, the reasonable and proper construction to place 
upon such a document would be that the pre-emption clause was 
merely the recital of a pre-emptive custom in force in the village, 
and in such a case it would be for the defendant in a suit for pre- 
emption to prove by clear evidence that no such custom existed and 
that the vendor and the plaintiffs had not agreed to be bound 
by the recital of it. Now it appears to us that in the case before 
us the language of the wajibularz of 1833 is evidence of a custom 
and not of a contract. If there is any doubt upon the construction 
of the document as to this, the rule laid down by the Full Bench 
would entitle us to hold that the provision as to pre-emp- 
tion was the embodiment of a custom of pre-emption existing 
in the village. In the case of the settlement of 1860, of village 
Bankati, it is stated that 14 bighas of the village has been mort- 
gaged, and then the language of the wajibalarz runs as follows: 
“ In future we, the co-sharers, have power to transfer our respective 
shares or lands, but on this condition that whoever sells, 
mortgages or grants lease of a share, he shall ask all the co- 
sharers to buy it. If none of them buys or takes a mortgage 
or lease, then the vendor has power to transfer it to whom- 
soever he likes”. In the case of Ahrauli Buzurg the language 
of the wajibularz of 1860 is in practically the same terms. Whe 
words “in future” have been relfed upon as showing that the 
e arrangement which is set forth in this wajibularg was in the 
nature of, acontract, and was not intended to record a pre-existing 
custom. This view has, found favour with the learned Judge of e 
this Court who dismisssd the appeal before him. Wewre unable 
te agree with him as to this. It appears to us. Jat it ws, 
* (1) [1897] A. W. N., 3. . 
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intended in the%wajébularz of 1860 to record the custom as it Civit. 
existed and eg it was mentioned in the previous settlement of 1904. 
"1833; but’ the parties were desirous of having the fact noted that Sao AE 
í, 1% bighas had already been mortgaged ; and therefore it was not B 
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*unnatugal fhat the words “ in future” should have been introduced. GIrsA PaxDE 
Even if this be not the reason for introducing the words, we are Stanley, í C.J. 
at a logs to wnderstand how these words can be treated as evidence ears 
of contract rather than of custom. The same observations apply 

to the case of the village Ahrauli Buzurg. 

We now come to deal with the three other villages. As 

regards the village Maniya, the wajibularz of 1833 alone has 

been adduced in evidence. The provision init as to pre-emption . 
runs as follows: “ If any of us wishes to transfer the whole or 

part he must first inform his co-sharers in the village. If they 

take it for the price fixed, well and good,if not, he may sell or 
mortgage to anyone from whom he gets the price he wishes.” In 

the wajibularz relating to the other two villages, the language 

is in substance the same. The learned Judge of this Court 
evidently had not his attention directed to the precise language of 

the wajibularz, for we find him say that “the only records of the 
village custom put forward are those prepared in 1833 and 
1860”, and that “ that prepared in 1833, runs as follows: In this 
village no share of any co-sharer is under mortgage or farm with 

any one, nor sold to any one. In future if any co-sharer wishes 

to sell, eto.” This is not the language of the wajibularz. We 

have already set forth its terms accurately. Evidently the 
attention of the learned Judge was directed toa wajibulare of 

a different village, or it may be that he had in his mind the 
wajibulare of 1860 to which we have referred. Another matter 

to which the learned Judge calls attention and which seems 

to have impressed him is the fact that none of the parties 
produced the wajibularz prepared at the recent settlements. 

He seems to have over-looked the fact that in those settlements, 

as pointed out by the learned District Judge, no mention what- 

ever is made of the custom. : This, as we have pointed out, can 

have no significance, having gegard to the rules of the Board of 
. of Revenue referred to above. The wajtbularz of 1833 and that 

of 1860 furnish therefore good prima facie evidence of the 
a existence of the alleged custom, and there has been nè evidence 
whateyer adduced to rebut the evidenče so supplied. "The mere e 

_ it that” evidence was given that sales and mortgages had 
aken place in the villages as to which no pre- emptive claim had 
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Crvin. been made, does not negative the existence” of the cestom. 
1904. Under these circumstances we must hold that the plaintiffs addwced, 
—~ evidence which in the absence of rebutting evidence ` was’ 
SEWAK SINGH : f b R 
sufficient to establish a right of pre-emption þased on custom. A 


V. 
Ginsa PANDE. . There was no rebutting evidence, and therefore the® deaision of° s 


Stanley, C. J. the Court of first instance ought to have been affirmed. We 
— therefore allow this appeal, set aside the decrees of this* Qourt 

$ . and of the lower appellate Court, and restore the decree of the 
court of first instance with costs in all courts, We extend the 

time for payment of the purchase money to the 2nd of January, 


1905. : 
° M. L. N. : Appeal decreed, 

Sava PERMANAND AND OTHERS 

1904. versus 

eet 

Dec. 5. LOKMAN DASS AND OTHERS.* 
Borr, J. M ortgage —Redemption—Decree for cosits—Atlachment of money deposited in 
AIKMAN, J. Court—Sufficiency of deposit. ° 


Where a suit for redemption has been decreed with costs, and the 
successful plaintiff deposits in Court the total amount due to the 
mortgagee, but subsequently attaches and withdraws from the Court 
a portion of the money so deposited in execution `of his decree for 
costs, the mortgagee cannot, after possession of the mortgaged property 
has been delivered to the plaintiff, plead insufficiency of deposit and 
seek to recover possession upon that ground. 





EXECUTION First APPEAL against the decree (February 5, 1904) 
JX Of Ahmad Ali Khan, Esq., Subordinate Judge of Aligarh. 
VW 7 The facts of the case were as follows :— 

The plaintiffs-appellants obtained a decree for redemption of a 
mortgage on 12th December, 1899. Under the decree they were 
ordered to deposit Rs. 6,000 within 6 months from the date of 
their decree. They were awarded Rs. 641 for the cost incurred 
by them in the court of first instance. On 17th January, 1900, 
they deposited Rs. 6,000 and put th, on 11th February, 1900, an 
application to attach Rs. 641 awarded to them by way of costs. 

re defendants appealed to the High Court against the decree on 


ale ¥ 


fi sano 11th Mareh, 1900, but thg appeal was dismissed with costs, The ® 
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and °. plaintiffs again attached the sum awarded to them for their costs py 
, ef Ee) | SELB A. No. 86 of 1904, s 
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Dy you. IL] HIGH COURT. 
the Thigh Court fad withdrew the amount from court in 1902, Crvit. 
andgobtained wossession of the: property in dispute. The defendants, 1904. 
theréupon, put in an application asking for restitution of the pro- wai 
perty on the ground that the mortgage money that had been a: E 
, « “deposited was insufficient. Lorman Dass. 


Burkitt, J. 
° The Subordinate Judge allowed this application. = 


Plaintiffs apppaled. . 


A. E. Ryves (with J. N. Chaudhri and Govind Prasad), for 
appellants. Once the money was deposited, it became the pro- 
perty of the respondents and the appellants were entitled to attach > 
it. 

[ArcmaN, J. Under what section did the defendants want posses- Aikman, J. 
sion to be restored.to them ?] 

Presumably under section 244 of the Civil Procedure Code. There 
is no section in the Code under which the present application could 
be made. The mere fact of an appeal being filed by the defendants 
could not debar us from putting our decree for costs into execution. 
I submit that we could, if we so wished, deposit the redemption 
money after deducting the costs awarded to us under the decree. > 


Trely on—— X Vi 
Sidu v. Bali [1892] I. L. R., 17 Bom., 32. Le EN 


Bhagwan Singh v. Ratan [1894] I. L. R., 16 AN., 395. 

Ishri v. Gopal Saran [1884] I. L. R., 6 All, 153. ca ni Lf 

The mortgage debt was completely daier ged wher the* not = 
was deposited by us. Not a farthing remained due.to Gad 


how can they upset the redemption decree ? We’ simply” “byed 5 
mistake paid in too much. \ Pe +e n EE 
È 7 me x y 


I rely upori nq. a 
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Qulzari Lal, (with Sundar Lal) for the respondents. 
Md, Akbar Khan v. Abdul Aziz [1884] A. W. N., 105. 

I submit that the appellants could not execute their decree for 
costs. Under section 247 of the Code of Civil Procedure the party 
entitled to smaller sum cannot take out execution against the party 
entitled to a larger sum. They should have deposited the decretal 
amount after deducting the amount awarded to them for their costs. 





The case of $ 
Bhagwan Singh v. Ratan [1894] I. L. R., 16 AlL, 395, at 397 cat of Law p 
is in my favour. » É 
Li Acc. No, Ja 4 
P YA. E. Byves, for the appellants, was not heard in repl Y Date?., 
. \ Pi 4 —* 
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Crvm. The judgment of the Court was delivered by ` e . 
1904. Burxirr, J. In this case the appellants, obtaine@ a decree fon 


Sa oe redemption against Lokman Das and others on the 23rd of a 
a. 1899. The decree directed the appellants to ,pay Rs. 6,000 into 
Loxman Dass. court as redemption money within 6 months from the Wate of the® 4 
Burkitt, J. decree. On the 17th of January, 1900, the decree-holders deposited 
the Rs, 6,000. When the decree-holders obtained *their® decree 
for redemption, they also obtained a decree for cosgs, to the amount 
of Rs, 641, against the judgment-debtors. Subsequently to the 
deposit of Rs, 6,000, the decree-dolders attached Rs. 641, out of 
the Rs. 6,000 they had deposited in court, and they attached 
° it in execution of their decree for costs. We may notice here 
that the Subordinate Judge has throughout his entire judgment 
made a blunder upon this matter. He had said in several places 
that this attachment for costs was made after an appeal to 
the High Court had been instituted. But we find that such is 
not the case. The appeal to the High Court was not instituted 
until the 80th of March, 1900, whereas the attachment of Rs, 641 
was made in the previous month. On appeal the decree of the 
lower court was affirmed and the plaintiffs, decree-holders, were 
given a further decree for costs, to the amount of Rs, 213-8-3. To 
recover this amount in execution, the decree-holders made a further 
attachment upon the Rs. 6,000, and in execution of their two decrees 
for costs, recovered the amounts decreed to them, and finally in exe- 
cution of their decree for redemption, possession was delivered to 
them on the 8th of July, 1902. On the 4th of October, 1902, the 
mortgagees, respondents, here applied to the court below to have the 
property restored to them which had just been handed over to the 
plaintiffs, decree-holders, on redemption. The ground of their appli- 
cation was that the decree-holders had not paid in the amount suffi- 
cient to redeem the mortgage. They admitted that Rs. 6,000 had 
been paid in, but their contention was that by attaching the Rs. 641, 
the appellants had reduced the sum available to pay off the decree. 
Strange to say, the court below has accepted this contention. We 
are unable to follow the court in that. It is admitted that the 
judgment-debtors, respondents here, shave obtained every farthing 
they were entitled toon redemption of their mortgage. All they 
were entitled to, was Rs. 6,000 less the amounts of the successful 
decree-holders’ decrees for r costs, and that amount they have got. æ 
* Whether the decree-holders were wise in paying in the whole of 
Rs, 6,000, and then attaching Rs. 641 for costs, or whether They ought 
to have paid Rs. 6,000, ait Rs. 641, is a matter as to which we say , 
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=  nbthit. But the fact remains clear and undisputed that the 


judgment- -debt$rs have got every farthing to, which they were 
Entitled. This being the case, why then the Subordinate Judge, on 
such flimsy ground,ehas turned the decree-holders out of the property 
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v: 


~ they had just redeemed, we fail to comprehend. We think the order Loxman Dass. 


of, the court below was wrong. We set it aside and direct that the 
property in question be restored to the decree-holders, appellants, 
here. We give tHe appellants here, costs in this court and in the 
lower court. 

M L. N. Appeal decreed. 


TUFAIL FATIMA 
VETSUS 
BATOLA AND OTHERS.* 


Blortgag ge—Transfer of Property Act (IV of 1882), ss. 74, 88—Prior mortgage 
—Decree upon—Subsequent morigages, rights of 


Where a prior mortgage is discharged at the request of the morlgagor 
by a subsequent mortgagee, the latter acts as his debtor’s agent, and his 
act does not constitute a tender by him to the prior mortgagee, of the 

a amount of the prior incumbrance within the meaning'of section 74, 
Act IV of 1882. Itis notin the power of the subsequent mortgagee to 
dictate to the mortgagor the manner in which he should apply the 
consideration of the mortgage, and there is no reason why he should be 
driven to the cumbrous procedure of partially recovering his loan by 
executing the discharged decree formerly held by the prior mortgagee, 
and as to the remainder of the loan by instituling a separate suit upon 
his own mortgage. His remedy is to institute a suit for sale on foot of 
his own mortgage for recovery of the entire amount due under it. 
Bansidhar v. Gaya Prasad, I. L. R., 24 Al, 179, distinguished. 


FIRST APPEAL against the decree (December 6, 1902) of Pandit 
Raj Nath Sahib, Subordinate Judge of Mainpuri. 

Suit for sale upon a mortgage. One Uma Shanker mortgaged 
8 villages to the plaintiff on 4th June, 1887. In 1885, he bad 
mortgaged 2 out of these 8 villages to one Jiwan Ram. Jiwan Ram 


oy obtained a decree for sale uponehis mortgage on 2nd August, 1886. 


The mortgagor had left money with Tufail Fatima to pay off Jiwan 
Ram’s decree. Before the villages could be sold, Tufail Fatima 

e paid off the amount of Jiwan Ram’s mortgage. She bibught the 
present suit for sale on foot of her mortgage. Relying upon 
, Bansidhar v. Gaya Prashad, L Li R., 24 AlL, 179, the Subordinate 
. No. 277 of 1902. . 


Burkitt, J. 


e 
CrviIL 
1904. 
ae 
Nov. 16, 21. 
Dee. 7. 





Borxirr, J. 
AIKMAN, J. 
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TIMA 
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BATOLA. 


Burkitt, J. 


HIGH COURT. [Ae LJ.R: ° 
% 
Judge dismissed the suit in respect of the two alles prefiousty 
mortgaged to Jiwan, Ram. . ° s 
Plaintiff appealed. : 


5 e ‘ 
Govind Prasad (with him W. K. Porter), for the appellant, con- * 


tended that his client having paid off the money due on the prior 
mortgage after the same had merged into a decree, was entitled 
to step into the shoes of the prior mortgagee. e was therefore, 
also, entitled to bring a suit for sale and the ruling in Bansidhar 
v. Gaya Prasad, did not apply, in as much as she was no party to 
the suit on prior mortgage, 

He further submitted that the money being’a part of the con- 
sideration for his mortgage, could be recovered. The case was 
analogous to one—where the plaintiff paid the money required to the 
mortgagor, and with it the mortgagor paid off the decree. 


Gulzarilal (with him J, N. Choudhri) for respondents, heard 
in reply. 


The following judgment was delivered by 

Burkitt, J. The suit in this case was brought to recover a 
sum of Rs. 14,000, a loan advanced by the plaintiff, Tufail Fatma, to 
one Uma Shankar, and as security for the loan, were mortgaged 
eight villages to the plaintiff. Of those eight villages two—Sarai 
Arjun and Khera Buzurg—were already mortgaged to one Jiwan 
Ram to securea sum of about Rs. 2,000. Jiwan Ram had instituted 
a suit upon his mortgage and obtained a decree for sale and also an 
order absolute for sale. Subsequently to these proceedings the 
plaintiff, Musammat Tufail Fatma, advanced the sum of Rs. 14,000 
to Uma Shankar, on the mortgage of eight villages as mentioned 
above. Of this sum, Rs. 2,000 was paid in cash to the mortgagor 
and the remainder of the amount was left with the plaintiff to pay off- 
various creditors of Uma Shankar. Amongst other creditors, the 
plaintiff, at the request of Uma Shankar, the mortgagor, paid off the 
amount due to Jiwan Ram upon his mortgage decree. The plaintiff 
has now instituted a suit to recover the sum of Rs, 14,000, lent to 
Uma Shankar. She has obtained a decree for most of her claim. 
But as regards the amount used to pay off the mortgage debt due 


to Jiwan "Ram, the court below has refused her a decree. That Š 


refusal is founded, accordihg to the lower court, upon the decision in 


the case of Bansidhar v. Gaya Prasad (?) In our ofinion that 
» = . 


(1) [1901] L L. R., 24 All, 179. i 


Won. th] ° HIGH COURT. 


. e 
c$ does no „govern the one now before us. The facts are 


Ye - “ao means "similar. We have in the present case a prior 
mortgage discharged at the request of the mortgagor by the 


` plaintiff ase the mortgagor's agent. It was not in the power of the 


plaintiff to dictate to the mortgagor the manner in which he should 
apply the Rs. 14,000 which was admittedly paid to him. If the 
mortgagor chosegto apply a part of the amount in paying off Jiwan 
Ram’s decree and sent the amount to Jiwan Ram through the 
plaintiff, that did not constitute a tender by the plaintiff to Jiwan 
Ram of the amount of his prior incumbrance within the meaning of 
section 74 of Act No. IV of 1882.” Such being the case, we see no 
reason why the plaintiff should be driven to the cumbrous procedure 
of partially recovering his loan by executing discharged decree for- 
merly held by Jiwan Ram, and as to the remainder of the loan, by 
instituting a separate suit upon his own mortgage. We think that 
the plaintiff can in this suit recover that portion of the loan which 
Uma Shankar used to discharge Jiwan Ram’s decree. We allow 
this appeal with costs against the answering respondents—Kalka 
Prasad and Ram Niwas. We discharge so much of the decree of 
lower court as dismisses the plaintiffs claim to recover Rs. 5,541-10-0 
by sale of the villages—Sarai Arjun and Khera Buzurg. We find the 
plaintiff entitled to recover Rs. 5,541-10-0 by sale of the said two 
villages, and decree and order that if this amount, with the costs of 
this appeal and proportionate costs of the sait, together with 
future interest, at six per cent. per annum, up to the date of pay- 
ment, be not paid on or before the Ist of April next, the said two 
villages or a sufficient part thereof be sold to recover the addi- 
tional amount now decreed. 
M. L. N. Appeal decreed. 
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Civin. GODU RAM AND OTHERS > š N 

1904. "versus ° 

Synt xi * . 

Dec. 5. : SURAJMAL AND OTHERS. . . 

° n ° 
Borxrrt, J. Execution of decree—Debts under attachment.— Contempt of court.— Inherent 
AIKMAN, J. powers of a couri—Limitation. 


Where debts have been attached under an order of tho court and, so, are 
in its custody, any person collecting thom, acts in contempt of court. An 
application by the attaching creditor asking the court to compel such 
person to disgorge the money and pay it into court, under the penalty, in 
case of refusal, of being arrested, is not an application for execution of his 
decree, but an application to the còurt to exercise its inherent powers 
in compelling restitution of money improperly collected in defiance of 
ils orders- To such an application the limitation rules provided for 
applications to execule decrees are not applicable. 

First APPEAL against the decree (February 17, 1903) of Rai 
Anant Ram, Subordinate Judge of Ghazipur. 

Brij Nath Dass and two others were the proprietors of the firm 
called Sundar Dass. The firm was indebted to the firms of the 
parties to this appeal. Godu Ram and others instituted a suit 
for recovery of the amount due to them, against Sundar Dass, 
and obtained a decree on 29th May, 1896. Suraj Mal and others 
instituted a suit against Sundar Dass on 26th May, 1896, and 
applied for attachment, before judgment, of certain outstandings due 
to the firm of Sundar Dass. They got an order and effected an 
attachment. The decree in their favour was passed against the firm 
of Sundar Dass on 8th July, 1896. On 8rd September, 1896, 
Godu Ram and others purchased the outstandings in question as well 
as other debts due to their debtors, in satisfaction of their decree, 
and realised some of the outstandings by bringing suits against the 
debtors of Sundar Dass. Surajmal and others applied for sale of 
the outstandings’ attached by them. ‘The objections of Godu Ram 
and others were overruled. ‘hey brgught a suit to establish their 
purchase but it was dismissed. Surajmal and others, thereupon, 
rr applied for execution of their decree against Sundar Dass, and the 

prayer of she application was that the money, which Godu Ram and 

* others reañsed, under their purchase, from the debtors of Sundar 

Dass and which was attached by them before judgmen®, may be 
realised by arrest and imprisonment of Godu Ram. The Subor- 
e °F, A. No. 55 of 1903. 


e 
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? 
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dinate “Tagi allfved the application, Godu Ram deposited the 
money under protest and appealed. 


Sundar "Lal (with him Motilal Nehru), for the appellants, con- 
tended that the deeree could not be executed against Godu Ram and 


~ others,%s they were no parties to the decree sought to be executed. 


The remedy of Surajmal and others was to bring a suit for the 
recovery of the amount realised by Godu Ram and others. 


J. N. Chaudri, for the respondents, was not called upon. 


The judgment of the court was delivered by 

Borxirt, J. In our opinion there is nothing in this appeal. We 
are informed that this appeal is brought against an order passed in 
execution of a decree. Such, however, is not the case. The ap- 
pellants improperly laid their hands on certain funds which were 
in the custody of the court, viz, certain debts due to the firm of 
Sundar Das, debts, which under an order of the court had been 
attached before judgment in a suit instituted by the respondents, 
Surajmal and others. The ground on which the appellants collected 
those debts, was an assignment to them by the firm of Sundar Das. 
When in execution of their decree, Surajmal and others asked for 
sale of those debts, the appellants objected, putting forward their 
own purchase. That objection was overruled on 29th January, 1898. 
Nevertheless and in spite of the fact that those debts were in the 
custody of the court, the appellants proceeded to collect some of 
them and admittedly have collected a considerable amount. In so 
doing, the appellants were undoubtedly acted in contempt of court. 
When, therefore, the respondents called upon the court to compel the 
appellants to disgorge the money and to pay it into court under the 
penalty, in case of refusal, of being arrested, the application, which 
the respondents made in that bebalf, was not an application for 
execution of their decree, but an application to the court to exercise 
its inherent powers in compelling the appellants to disgorge and 
pay into court money which they had improperly collected in defiance 
of the court’s order. To such an application the limitation rules 
provided for applications to execute decrees are not applicable. The 
action taken by the court was proper under the cireumstances. It 
is further contended that the respondents’ proper remedy was to 
bring a suit against these appellants. To that contention we cannot 


“accede. It would have been, we think,»an act of injustice anda 


précedure, ot warranted by the Code of Civil Procedure, if we were 


* tò tell these decree-holders, who were kept out of* their money for 
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Civit. so many years, that their only remedy was to bing a regular suit 
1904. against Godu Ram, Ram Lal and their fellow wrong-doers. We think 
—— the decision of the court below is perfectly right. We dismiss thige 
Gopu Bam. i : i 
A appeal with costs. 
SuRAIMAL. M. L, N. Appeal dismissed. 
—— ® 
Burkitt, J. á 
"Orr, GODU RAM AND OTHERS. 4 i 
1904. versus 
Dee. 5. SURAJMAL AND OTHERS. * 
Burkrre, J. Civil Procedure Code (Act No. XIV of 1882), Sections 2, 244, 622 “ Decree” — 
AIKMAN, J. Order to punish for contempt—Revision—Jurisdiction. 


casing 


Proceedings by the Court in the exercise of its inherent power to 
punish for contempt, do not come under section 244, Civil Procedure 
Code, and an order passed therein is not a decree within the meaning 
of the definition in section 2.” 

A court has no jurisdiction to order a person, who has collected debts 
in defiance of the orders of the court, to pay anything beyond the actual 
debts collected by him from the debtors whose debts had been attached. 
He cannot be directed to pay into court the costs he had received to 
recoup his own expenses in instituting suits and executing decrees against 
those debtors. Where a court has jurisdiction over a matter, whether 

` itexercises its jurisdiction rightly or wrongly, the High Court cannot 
interfere. 

Case in which a petition of appeal was treated as a petition in 
revision, 


FIRST APPEAL against the decree (March 17, 1908) of the Subordi- 
nate Judge of Ghazipur. The facts of this case will appear from the 
report of the preceding case (pp. 16 and 17 supra). 


Godu Ram and others, having deposited the entire amount, under 
protest, put in an appl ication praying (1) that the entire costs incurred 
by them in collecting the outstandings of Sundar Dass should be 
allowed to them, and (2) that, in any event, the costs taxed in those 
decrees should be allowed. The Subordinate Judge rejected this 
application. Godu Ram and others appealed, ; 


J. N. Chaudri, for the respondents, raised a preliminary objection 
to the hearing of the appeal on the ground that the order was not 
appealablę The order of the Subordinate Judge in the connected | 

* case had been just held to'be not an order under Section 244 of the 


° 
© F.,A. 139 of 1903 (Revision No. 60 of 1904). 


ae 
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Civil Procedure Céde. The order was an order visiting a party Cvit 
< with ‘punishment for contempt of court. Such orders were not 1904. 
. A ~ 
` pales Gopu Raw. 
. v. 
t . Sundar Lah, for the appellants, heard in reply. SURAIMAT. 
~ : muse 


The court decided to treat the appeal as an application in civil 
revision, and fhen heard it on the merits. 


The judgment of the Court was delivered by 
Burxirr, J. This case is connected with Execution First Appeal Burkitt, J. 
No. 55 of 1903 in which we have just pronounced judgment. A Bi 
preliminary objection is raised to the hearing of this appeal. Itis 
contended by the learned Advocate for the respondents that no 
appeal lies. We are constrained to say that in our opinion that 
contention is correct. The proceedings which formed the subject 
matter of execution First Appeal No. 55 of 1903 were not proceed- 
ings in execution of a decree. They were proceedings by the court 
in the exercise of its.inherent power to punish for contempt of court. 
The proceedings did not come under section 244 of the Code of 
Civil Procedure, and no order, to which the definition of“ decree” as 
given in section 2 of the Code applies, was passed. We must 
therefore uphold the objection raised by the respondents. But we 
think this is a caso which we might take up under section 622 of the 
Civil Procedure Code, and we have accordingly heard the parties as if 
this were an application under that section. In the present case the 
question before us for decision is one of costs. When the order for the 
arrest of one Godu Ram, as mentioned in the previous case, was 
passed in default of his paying in the amount he had impro- 
í . perly collected, the amount he was ordered to pay included, not 
j merely the sums which he had so improperly collected, but also 
the costs, which he had recovered in the execution of his decrees 
against the debtors of the firm of Sundar Das, that is to say, he 
has been compelled to pay in, not only the cash he collected, but 
also, the money which he spent in instituting suits against those 
debtors, which costs were recovered by him in execution of decrees 
¢ = against them. In that matter the court below was wrong, and it 
acted beyond its jurisdiction. The court below, undoubtedly, had 
no jurisdiction to order Godu Ram to pay anything beyond the 
, acjual debts he had collected from the debtors whose plebts had 
been attached. The court had no power to direct him to pay into ° 
a court the costs he had received to recoup hig own expenses in 
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e 
instituting suits and executing decrees agains) the nie WN 
tioned above. We think so far the order of the court below 
must be modified. We refer this issue to the court Belowefor finding 
and report, namely, what sum of money was paid into court by the 
appellants on account of costs which they had realized ig execution 
of decrees obtained by them against the debtors of the firm of 
Sundar Das. There is a further claim by the appellants that they 
should be allowed to deduct from the amount pid by them*into 
court the sum spent in instituting suits and executing decrees 
against the debtors of the firmof Sundar Das and not recovered 
by them in execution of decrees. In that matter we cannot help 
the appellants. That is a matter over which the court below had 
Jurisdiction, and whether it exercised its jurisdiction rightly or 
wrongly, we cannot interfere. The lower court is requested to sub- 
mit its finding on the above issue with as much speed as possible, 
allowing both the parties to adduce evidence. On receipt of the 
finding ten days will be allowed for objections. 

M. L. N. Issue remitted, 


GEORGE POWELL 
versus 
KING-EMPEROR.* 


Practice—Criminal Procedure Code (det No. V V of 1898), Ch, XXXITI—~ 
Appeal—New trial—European British subject—Rights and liabilities of — 


The privileges which an European British subject as such enjoys when 
tried for an offence by a District Magistrate are, firstly, that the Magis- 
trate’s powers of punishment are much restricted, and, secondly, that 
he can claim trial by jury. But where the sentence passed by the 
Magistrate is such as he could legally have passed in the case of an 
European British subject, and the latter does not claim the privilege 
of a trial by jury, there is no reason why against his will he should be 
forced to undergo a new trial. In such a case, when the accused has 
been tried and convicted by the Magistrate and he appeals to the 
Sessions Judge, the latter should ;dispose of the appeal on the merits. 
Empress v, Berul, I. L. R., 4 All. 141, distinguished. 


APPLICATION for revision against ay order of the Sessions J udge’ 


of Saharanpur setting aside the order of the District Magistrate and 
ordering a new trial. 
The facjs and arguments sufficiently appear from the judgment; 
C. R. Alstdn for the petitioner. 
A: Q. A. (Porter) for the crown. > z 
: °Or. R. No. 647 of 1904. 


? 


(d 


4 e 


` t 
"+ Von. nh ¢ P HIGH COURT. 21 
` Th following judgment was delivered by CRIMINAL. 
ss BÛRKITT»J. In this case one George Powell and his two sons, 1904, 
Fron and Arthur Powell, were convicted by the District Magis- a 


g : : : D iE 
“trate of Sagaranptr of having committed an offence punishable seed 


“under section 147 of the Penal Code, and were sentenced to pay v. 

a ‘fine, and, ip default of payment, to a term of imprisonment, K!N¢-EMPenor 
At thè trial before the Magistrate the accused put forward a claim Burkitt, S. 
to be tried as hcopean British subjects. The Magistrate took nae 
evidence on that point and eventually rejected the claim. The 
trial then proceeded in the ordinary way. On their conviction the 
accused appealed to the Sessions Judge. In their appeal they å 
re-asserted their right to be tried as European British subjects, 
and they also impugned the decision of the Magistrate on the merits. 
The Sessions Judge held that the elder appellant, George Powell, 
was an European British subject, but that his sons had not that 
privilege. He therefore held that the trial of George Powell was 
illegal, and setting aside the conviction in his case, he directed the 
Magistrate to retry George Powellas an European British subject. 
The learned Judge rejected the applicant’s petition “to have the 
case argued against himself on the merits as he did not claim 
to be tried by ajury”. He passed no order on George Powell's 
appeal on the merits. 

George Powell has now applied to this Court in revision, asking 
that the order of the Sessions Judge, directing a new trial, should 
be set aside, and that the Judge should be directed to take up and 
dispose of his appeal. His learned counsel contends that the 
object, for which his client desired to be tried, by the Magistrate, 
as an European British subject, was that he might have the 

' benefit of the restricted powers of punishment which such a person 

} enjoys when tried by a Magistrate, and points out that his client 
did not claim, either before the Magistrate or before the Judge, to 
be tried by a jury and also that the sentence, passed by the Magis- 
trate, was one which the Magistrate could have legally passed if 
he had found that George Powell was an European British subject. 

In this last matter this case differs essentially from the case of 
Empress v. Berul ( ) on the strength of which the Sessions Judge 
acted. In the latter case the Magistrate had passed a sentence of e 
rigorous imprisonment for one year and of fine, which is a sentenco 
he could not have passed on an Europeans British subjeck, If this , 
cas@ be sew back for a new trial by the Magistrate, the only bene- 

‘fits the accused would gain, would be that he might claim treal 


: (1) [1882] LL. R., 4 All, 144° 
b 
* 


_ 22 
CRIMINAL. 
1904. 
Semel 
GEORGE 
POWELL 


v. 
KinGg-EMPEROR 


Burkitt, J. 


i 


HIGH COURT. ‘ tafu, J. A 


by jury. That privilege he did not claim from theMagistrate nor 
from the Judge, and we do not see that the law constrains A 
compel him to claim it. The privilege which an European British 
subject as such, enjoys when tried for an offence ley a, District © 
Magistrate are, firstly, that the Magistrate’s powers of punishment” 
are much restricted, and secondly, that he can claim trialeby jury. 
The latter privilege the applicant here has not cyimed. The plea 
is that, as the sentence passed by the Magistrate was such a 
sentence as he could legally have passed in the case of an European 
British subject, there is no reason why, against his will, the applicant 
should be forced to undergo a new trial. His appeal to the 
Sessions Judge, as to his position as an European British subject, 
was, he says, instituted with a view to establish his status as such 
subject, and that status being now established, he desires that his 
appeal on the merits against his conviction should be heard and 
disposed of. 

We think this reasonable. We see no advantage in compelling 
the applicant to undergo a new trial, the proceedings at which, (in 
case he should not claim to be tried by a jury) would be in every 
way the same as at the former trial, and the sentence passed, on 
which new trial, would be appealable to the Court of Sessions. 

In our opinion the order of the Sessions Judge, directing a new 
trial, was a wrong order. We set it aside, and now direct the learned 
Sessions Judge to hear and dispose of the appeal instituted by the 
applicant against his conviction. 

( Application allowed. 
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p ABDUL KAYUM 
Versus 
ae i SADR-UD-DIN.* 


Morigage—Trdusfor of Property Act—(No. IV of 1882)—Section 72—usu- 
fructuary mortgagee—Rights of —Decree upon prior simple morigage 
— Redemption. 


A usufructuary mortgagee is entitled to retain possession of the 
property mortgaged to him until the amount due on his usufructuary 
mortgage and the unpaid balance due on a decree for sale, obtained 
by a prior mortgagee, which he had satisfied, have both been dis- 
charged, This right is clearly given to him by section 72 of the Transfer 
of Property Act, he by paying off the former decree having saved the 
property from sale, Bansi Dhur v. Gaya Prasad, I. L. R., 24 All, 179 
distinguished. 

EXECUTION First APPEAL against the decree (January 30, 1904) 
of Babu Prag Das, Subordinate Judge of Barielly. 


One Lachmi Narain and his wife mortgaged a village, Muzaffar- 
nagar, of which they were the owners, to Dilaram, on August 4, 
1893. They again mortgaged the same and some other villages by 
a deed of usufructuary mortgage to Sadr-ud-din on August 11, 1894. 
On August 18,1894, the mortgagors executed a separate agreement 
in favour of Sadr-ud-din, promising to pay up the first mortgage, and 
as an additional security, they mortgaged a village called Hariapur, 
from which, it was agreed that Sadr-ud-din should recover the 
mortgage money, if he had to pay up the first mortgage. Dilaram’s 
heirs brought a suit upon the mortgage of 10th August, 1893, and 
obtained a decree on October 10, 1901. Sadr-ud-din, who was a 
party to this decree, had to redeem. He then brought a suit upon the 
agreement, dated August 18, 1894, and obtained a decree for sale 
of Hariapur. Hariapur was sold-and purchased by Sadr-ud-din, but 
for a sum less than what he had to pay for redemption. He then 
applied for execution of the degree in favour of Dilaram’s heirs by sale 
of Muzaffarnagar subject to his usufructuary mortgage, making 
Abdul Kayum, who had in the meantime purchased the property 
mortgaged to Sadr-ud-din, a party to the application. Phe Subor- 
dinate Judge relying upon Bansi Dhar w. Gaya Prasad, I. L. R., 
24 All. 17@ allowed the application. 


° B, F. A. No. 101 of 1904., 
IV . 


viL. 


1904. 
eyed 
Dee. Tele 





. 
BURKITT, J. 
AIKMAN, d- 


24 HIGH COURT. t LEPA i 
Civir. Judgment-debtor appealed. ® » 
1904, 


Mohammad Zahur (Sundar Lal and Motilal Nehru with him), 


—— 
Anput Kayum for the appellant, contended that Sadr-ud-din having obtained an $ 
v. : è . 
Sapr-up-pin. Agreement from the mortgagor, under which he was entitled to , 
secs realise the money, which he would have to pay to the prior mort-, 
° gagee, by sale of another village, could not obtain an order absolute 


: for sale of the village Muzaffarnagar. He furthertontended that 
Sadr-ud-din being in possession as usufructuary mortgagee, could not 
sell the same property under a prior simple mortgage, unless he 
waived his rights as usufructuary mortgagee. 


Ghulam Mujtaba, for the respondent, supported the Subordinate 
Judge’s judgment, and contended that his client having stepped 
into the shoes of Dilaram’s heirs, was entitled to execute their decree 
without any reference to his own rights as a usufructuary mortgagee. 
The following judgments were delivered, 
Burkitt, J. Burkitt, J. In this case an application for an order absolute for 

— sale of mauza Muzaffarnagar was granted by the lower court. The 
propriety of that order is contested in this appeal. Two points have 
been principally argued. Firstly that the applicant-respondent was 
not entitled to an order absolute for the sale of Muzaffarnagar, 
because his mortgagor, in a subsequent mortgage, had made a cer- 
tain statement that the applicant seeking to recover his money, was 
to be restricted to mauza Hariapur which, in a subsequent instru- 
ment, had been mortgaged to him. We can find no support for this 
contention on the paper on which it is based. There is not oñe 
word in that document limiting the mortgagee rights of the respon- 
dent to Hariapur only. That paper does not say that after its execu- 
tion the respondent is not to take out execution of the former decree 
against Muzaflarnagar. We overrule this plea. 

Next, it is said that the instrument by which Hariapur was mort- 
gaged, was entirely an independent transaction, and that Hariapur 
was not mortgaged as an additional but an independent security. 
No argument was addressed to us in support of this allegation. 
In our opinion there is nothing in it. e The decision of the Subordi- 
nate Judge is quite right. 

But though we have so far found in favour of the respondent we, 
neverthelegs, are of opinion that he is not entitled to the order 
absolute for sale which the’court below has given. The respondent’s 
position in this matter is, that he is in actual possession of mauza 
Muzaffarnagar as a usufructyary mortgagee. If he were willing to 


. 


e 
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waive his rights ås such, and to allow that village to be sold free of 


-a incfmbrance,ghen probably the order of the court below could stand. 
Pa respondent, however, will not adopt that course. He wants to 
t sell Muzaffarnagar subject to his usufractuary mortgage, that is to 
° say, he desires to* sell merely the equity of redemption. It is now 
> the accepted rule of this court that such a sale cannot be permitted. 
That, yhich fhe respondent is entitled to, is to retain possession of 
Muzaffarnagar ap ausufructuary mortgagee, until the amount due 
on his usufructuary mortgage and the unpaid balance due on the 
decree obtained by the heirs of Dilaram, shall have both been 
discharged. Such a right is clearly given to the respondent by 
section 72 of the Transfer of Property Act. .He, by paying off the 
decree of Dilaram’s heirs, has preserved the property from sale. For 
the above reasons we allow the appeal, set aside the order of the 
lower court and dismiss the application for an order absolute. As to 
costs, modifying the order of the lower court, we direct that both 
parties bear their own costs in this court and the court below. 


Arman, J. Tagree. I can find nothing in the document, dated 
the 18th August, 1894, which would stop the respondent, from recover- 
ing the unpaid balance of the amount which he paid to discharge 
the decree on the prior mortgage. This is a case in which a usu- 
fructuary mortgagee, in possession, has paid off a prior incumbrance 
and seeks to bring to sale the property mortgaged, to recover that 
amount, retaining his own lien as usufructuary mortgagee. This, 
it is clear, he cannot do. He might have brought the property to 
sale to recover that amouut if he had waived all rights under his 
usufructuary mortgage, but the learned vakil, for the respondent, 
says that his client will not agree to this. This case is clearly dis- 

\ tinguisheble from the case of Bansidhar v. Gaya Prasad C), 
4 which is relied on by the lower court. 
M. L. N. Appeal decreed. 
(1) [1901] I L. R., 24 All 179. 
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Municipalities Act (No. I of 1900), section 167—Caitle irespast—Trespags to 
land—Punitive enactment, interpretation of—duty of MAgistrates inflicting 
small sentences. 


The scope of section 167, Act I of 1900, is clearly to prevent danger, 
alarm, or annoyance to any person. To read it as applying to injury to 
land is a gross misinterpretation. 


A punitive enactment must always be strictly construed. 


Magistrate inflicting small sentences should be most careful to avoid 
doing an injury that cannot he repaired. 


CRIMINAL REFERENCE by R. Oakden, Esq., District Magistrate 
of Gorakhpur (October 15, 1904), against conviction and sentence 
(August 30, 1904) of C. F. Adams, Esq., Joint Magistrate, Kasia. 

One Patandin released a buffalo from the pound which had 
strayed into the Opium Agent’s bungalow. At his trial before the 
Joint Magistrate he stated, ‘‘ I got a buffalo out of the pound. It 
had been impounded from the Opium Agent’s bungalow.” Upon 
this statement the Joint Magistrate convicted him under section 
167 of the N.-W. P. Municipalities Act (I of 1900), and sentenced 
him to pay a fine of Rs. 25, or undergo imprisonment in dafault of 
payment of fine. 

Patandin appealed to the District Magistrate upon the ground 
that the buffalo was not his, and that he had nothing to do with the 
act of negligence which had resulted in its straying. The District ` 
Magistrate, finding that Patandin had only carried out his master’s 
orders, made a reference to the High Court under section 438, of 
the Code of Criminal Precedure, and recommended that the convic- 
tion and the sentence might be set aside. 

The following judgment was delivered by 


BLAIR, J. As far as I can interpret the facts laid before me, no 
offence under Section 167 of Act I of 1900 has been committed. The 
recommendation of the District Magistrate is that the conviction be 
set aside thon the ground,that what was done by Patandin, was not 
done of his own free will, but by order of his master; but #here is £n- 


© No. 795 of 1904. 
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other and much mord serious objection to the conviction. The Joint 


Magisffate, who gouvicted the accused, says in his explanation that 
“ dls case is one of a series of cases instituted to put a stop to the 
growing nuisance of cattle trespass. I assume, therefore, that cattle 
trespass is alsg provéd.” Section 167 privides that “ whoever wil- 
felly lets loose any horse or other animal, so as to cause injury, danger, 
alafm or annoyapce to any person, shall be punished with fine.” It 
is quité evident tht trespass to land isin a wholly different cate- 
gory. The scope of the section is clearly to prevent danger, alarm, 
or annoyance to any person. Jt seems to me that the interpretation 
put on the section by the learned Magistrate is wholly false in 


principle. A punitive enactment must always be strictly construed 


and to read this section as applying to injury to land is in my opinion 
a gross misinterpretation, as no offence has been committed. I set 
aside the conviction and sentence, and I direct that the fine, if paid, 
be refunded. I have no information whether the accused has 
suffered imprisonment in dafault of payment of fine. If he has, I 
am very sorry that the law offers him no redress. That is a reason 
and a cogent reason why Magistrates inflicting small sentences 
should be most careful to avoid doing an injury that cannot be 
repaired. 
L, M. B. Conviction set aside. 





.BASA MAL AND OTHERS 
versus. 
GHAYAS -UD-DIN.* 


Landlord and tenant—Village ab di—Wajibulare—Acquiescence— 
Practice— Second Appeal. 


| 


Land of a village site is held by tenants for dwelling houses and what 
are understood to be the ordinat 7 appendages of a dwelling house. No 
tenant has a right to dedicate $ r ever to religious uses, to tho detriment 
of the landlord, such portion of the abadi as he is allowed to occupy as a 
residential house. 


The High Court will interfere in second appeal with the decree of the 
lower appellate court when it is founded upon an impossible finding or 
when the findings of that Court form an insufficient basis for its con- 

. clusion. l ; 

SECOND APPEAL from.the decree (March 20, 1901) of T. G. 
Piggott, Esq., District Judge of Moradabad, reversing the decree 
(Juħe 5, 1898) of M. Bakhtawar Lal, Munsif of Chandausi.) 


2 5. A, No. 439 of 1901. $ ° 
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Suit for injunction and compensation. Tle material facts will 


appear from the judgment. The entry in the Wajpul-arz ferred 


to, ran as follows :— . ~ 

Chapter 4, General rights of tenants.—Section 3.—The rights of cultivators 
to build houses.—No cultivator can build a new house outside the compoune 
of his dwelling house without the zemindar’s permission. He can d8 so in hig 
compound, when a cultivator absconds the zemindar becomes the owner, but 
if he returns within six months he gets his house back. ‘The* zeminlar, cannot 
eject any one forcibly. . 


W. K. Porter (with whom Gokul Prasad), for the appellants 
(plaintiffs), submitted that the establishment of a mosque upon land 
belonging to the zamindars is, whether in possession of one of their 
tenants or not, a permanent and not merely a temporary and per- 
missive ouster of the zamindari rights in the land. The erection 
of a pukka mosque by a tenant is inconsistent with the purpose for 
which the land was let, viz., to use it for a dwelling house. 

Rehmatullah v. Badam Singh [1885] A. W. N., 325. 
Gobardhan v. Abdul Ghafur [1887] A. W. N., 106. 


Abdul Jalil (for Abdul Raoof) (with him Abdul Majid) for the 
respondent (defendant), relied upon the finding that the land has 
been used for religious purposes, and contended that it made no 
difference whether the mosque was kutcha or pukka. 

The judgment of the Court was delivered by 


BLAI, J. This suit was brought by certain Hindu zamindars for 
alleged misuse of land in the abadi let by them to a Mohammadan 
tenant. The allegation is that the land was originally let in the 
ordinary way for a dwelling house to a tenant. The finding is that 
there was a certain shed in the yard, the original use of which was 
not specified, that a number of Mohammadans, with the consent of 
the tenant, used to say their prayers there, that thereafter the tenant 
erected upon the site uf the perishable shed a permanent building, 
which he himself describes as a mosque The plaintiffs deny the 
right of the defendants to erect such a permanent building for 
religious purposes, and pray for its demolition. In the defendant's 
defence they say that the place is a mosque, and that the building 
is on the same site asthe shed previously used for their religious 
observances. The Munsif decreed this part of the claim and the 
present respondent appealed to the District Judge. The District 
Judge allpwed the appeal and dismissed the suit of the plaintiffs for 
the demolition of the building upon findings which in our gpinion form 
an insufficient basis for his conclusion, He says that because there, 


™ 


me 
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was an@ld shed wged for religious observances, the old shed being 
ofeg frail and temporary kind, it could be replaced by a permanent 
mosque in which the same kind of observances should continue. 
He holds, in gffect, ‘that the defendant had title to erect sucha 
building. *Tt seems to us that he has not fully considered the 
nature of {he tenure of land of a village site. It is held by tenants 
for dwelling houses gnd what are understood to be ordinary append- 
ages of a dwelling house, 

Indeed it seems to us as impossible to contend that a tenant is 
entitled to erect a permanent mosque as that he is entitled to erect 
premises for some manufacture. The provisions of the Wajib-wl-arz 
indicate with sufficient clearness that the land of the village site 
falls within the ordinary provisions relative to the abadi. It is 
expressly provided that no cultivator can build a house outside the 
compound of his dwelling house without the zamindar’s permission. 
He is at liberty to do so in his compound. When a cultivator 
absconds the zamindar becomes the owner of his house, &c., 
This enables a tenant to build a dwelling house in his compound, 
but in the case of erection of a mosque which would by dedication 
become vested in the religious body for whose observances it was 
used, the contention of the defendants is manifestly baseless in 
point of Law. Every villager knows perfectly well the nature of 
his rights in the abadi, and it is impossible to believe that any 
tenant in an abadi could bona fide believe that he had a right to 
dedicate for ever to religious uses, to the detriment of the land- 
lord, such portion of the abadi as he was allowed to occupy as a 
residental house. Nothing would establish the case of the defend- 
ant based on acquiescence except what appears to us the impossible 
finding that.in erecting his permanent mosque, he bona fide believed 
he was acting within his rights. We think, therefore, that the 
learned Judge was wrong, and that the appeal must be decreed. We 
allow the appeal, set aside the decree of the lower court and restore 
that of the court of first instance with costs in all counts. 

G. P. ~ Appeal decreed. 
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Criminal Procedure Code (Act V of 1898), Section 494 (b)— Withdrawal 
of charge. 


Where a certain number of persons have been, as a matter of fact, 
charged with robbery before a Magistrate, who consents to the with- 
drawal of the charge, the only course left to him is to make the order 
directed by clause (b) of section 494, Act V of 1898. The High Court 
refused to consider whether the proper charge should not have been of 
dacoity. 

CRIMINAL REVISION against an order, October 27, 1904), of the 
District Magistrate of Azamgarh. 


The facts sufficiently appear from the judgment. 
R. K. Sorabji and R. Maleomson for the applicant. 
Abdul Raof and S. Sinha, for the opposite party. 


W.K Porter, (Assistant Government Advocate), for the Crown. 
The following judgment was delivered by 


BANERJI, J. A large number of persons were on their trial on 
various charges in the Court of the District Magistrate of Azamgarh. 
He has discharged some of the accused persons and framed charges 
against others, one of the charges being that they have committed 
robbery. This application was made for the revision of the Magis- 
trate’s order, discharging some of the accused persons and charging 
others with the offence of robbery. As far as the order of discharge 
is concerned, there is no reason for interference. As regards the 
other charges the Magistrate has informed this court that the 
public prosecutor has applied to him to withdraw the charge of 
robbery, that he, the Magistrate, has consented to the withdrawal 
of the charges, and that he has, in accordance with the provisions 
of clause (4) of section 494 of the Code of Criminal Procedure, 
recorded an order of acquittal of that charge. This being so, I do not 
deem it necessary to make any order on the application before me. 
It is contended that the Msgistrate was not compefent to ‘make 


i 2 No. 629 of 1904. 
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A the Éder, ina@much as he ought to have charged the accused Criminal. 
© . ‘ ; 5 eae 
Wh the offence of dacoity, an offence exclusively triable by the 1904. 
{ourt of Sessions. It is unncessary to decide after what has already = —~ 
. . SUEOBARAN 
taken place whether or not the accused should have been charged Das 
With the offence of dacoity. As a matter of fact, they were charged v 


with thes offenee of robbery, which is an offence triable by the SUL 


Magistrate. He Raving consented to the withdrawal of this charge, Banerji, J. 
the only course left to him was to make the order directed by nea 
clause (b), section 494. As there is nothing to call for an order of 
this court, I direct that the record be returned at once. 

; Record returned. 
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SON, SIR 
Contract—Specific Performance—Failure of consideration— Unsuccessful ARTHUR WiL- 


attempt to rescind agreement—Estoppel. RON; 


meae 


Asan abstract proposition ib is not true that there is any necessary 
inconsistency in a party who has unsuccessfully tried to rescind an agree- 
mont afterwards claiming performance of it. 

But where the principal object of a person (who claims as an adopted 
son) entering into a compromise is to obtain from the second party a 
clear admission of his title to the property in dispute and immunity in the 
E. future from attacks upon his title from that quarter, and the language 

of the compromise necessarily imports an agreement by the second party 
to abstain from questioning the validity of the adoption for the future, 
if the subsequent conduct of the latter be ab variance with an amount 
to a subversion of the relation intended to be established by the com- 
promise, there is a failure of the consideration for the agreement and 

7] eno decree for specific performance can be made at the instance of the 
second party. : 


APPEAL against a decree of the High Court of Calcutta, Among . 
the authorities relied upon by H, J., were Blackett v. Bates, 


G L. R, 1 Ch. Ap, 117, and Fry on Specific Performance (ed. 3), 
p. 441. o 


> * Upjohn, K. C., and W. O. Bonnerji, for the appellants. . 
. v a 
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Asquith, K. C., and C. W. Arathoon, for the respofdent. N r 
‘à at 


Their Lordships’ judgment was delivered by í 


Lorp Davry.—The suit out of which this appeal hgs arisen was ° 
one for specific performance ofan agreement, dated the ti Maye 
1861, whereby Banwari Lal Roy, the father of the responder, 
promised that when certain mehals (referred p in the cf&se as 
Dhulauri) should come back into his khas possession, he would 
settle the same on Srijuta Gobinda Pyari Dasi (the mother of the 
appellants) and her heirs in permanent «ara at the rental of 
Rs. 1,001. It is alleged in the plaint, and it is clearly established 
by the documents in evidence, that this agreement was part of a 
compromise made between Banwari Lal Roy and Krishna Behari 
Roy (the husband of Gobinda and father of the appellants), and 
formed part of the consideration for that compromise. The Respon- 
dent refuses specific peformance on the ground of failure of con- 
sideration and other equitable grounds. 

The facts of the case are as follows :— 

Gour Sundar Roy, died in February or March 1834, childless, 
but leaving his mother, Hemlata Chowdhrani, and a widow, Brages- 
wari Chowdhrani, surviving. After his death, Brageswari adopted 
Banwari Lal Roy, as the son of Gour Sundar. But for this adoption 
Krishna Behari Roy would have been the heir of Gour Sundar, 
and, subject to the interests of the latter’s mother and widow, would 
have succeeded to his estate. Hemlata appears to have assumed 
the management of the estate, and she purported to grant, but 
without any apparent authority to do so, four permanent leases of 
parts thereof, including leases of two mehuls called Narsingpara 
and Sayandaha to Krishna. After Banwari Lal came of age he 
made an arrangement with Brageswari, by which six annas of the 
estate were granted to her for her life for maintenance. 

In the month of May, 1861, Banwari Lal instituted a suit against 
Krishna to set aside the {jaras or permanent leases granted to him 
by Hemlata, and also instituted similar suits against the holders 
of the other permanent leases granted by her. A compromise Was 
thereupon come to between Banwari Lal and Krishna, the terms 
of which are contained in four documents, dated the 20th and the 
22nd May, 186). 

The documents, dated the 20th May, 1861, were: (1) The 
agreement now sued on. It should be mentionede that he 
property comprised in this agreement was included in the six 
annas granted to Brageswari for her life. and would not therefore 
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comy into the, khas possession of Banwari Lal, until her death, Privy Coux- 


lpt putni-potiah, or permanent lease, of other mehals, also in Sibe, 
favour of Gobinda, at a total rent of Rs. 693-4-0, upon payment of 1964. 

’ . en) 

. & premium of Rs. 1,301. Baise ONARI: 


An erar, dated the 22nd May, 1861, as then executed by Krishna na Roy 
ip favour of Banwari Lal. It recited (amongst other things) that Roy BARON kii 
Brageswari duly, adopted Banwari Lal, under the power contained Rar BANADUR. 
in an unumatipatra executed in her favour by Gour Sundar on ,, aa DAVEE 
the 28th Magh, 1240, B. S. It also recited the institution of a suit —— 
in 1858, by one Ganga Prasad Roy, impeaching the anumatipatra 
and Banwari Lal’s adoption, which was dismissed apparently on the 
ground that even if the adoption was invalid, Ganga Prasad Roy, 
had no title in the lifetime of Krishna. The ekrar then continues 
as follows :—— , 
“J, of course, made no mention of the anumatipatra granted by the late 
Gour Sundar Roy, and of your adoption, in my application to intervene in the 
said suit. Still as I consider it necessary to give you some proof that I do not 
in any manner or mode deny or refuse to acknowledge the truth of the said 
events, I execute this ekrar in your favour, in which I say that the said Gour 
Sundar Roy, did in fact, execute in favour of his wife, Brageswari Chowdhrani 
the said anumatipatra, and that in pursuance thereof, the said Chowdhrani, 
following the terms of the said anumatipatra, and with the permission and 
consent of her mother-in-law, the said Hemlata Chowdhrani, received you 
as a gift, under a deed of gift, and adopted you as a son according to the 
prescribed rites, and I, by way of attesting the said deed of gift as a witness, 
have placed my signature and affixed my seal amongst the witnesses, and I fully 
admit the truth of the anumatipatra executed by the late Gour Sundar Roy, 
and of your adoption. And I also admit the correctness of the statement 
made by Brageswari Chowdhrani to the effect that her husband, the said 
Gour Sundar Roy, had executed an axumatipatra in her favour to adopt a son, 
and that she had, in pursuance thereof, duly adopted you asa son, after having 
received you as a gift, and acknowledged you the lawful heir of the late Gour 
Sundar Roy, in her eLrar in your favour, dated the 29th Sraban, 1264, B. S., 
which was filed in suit No. 36 of 1856 of the Court of the Principal Sadar 
Amin of this district. And you, as the adopted son of the late Gour Sundar 
Roy, now hold and will for ever hold to sons and grandsons and others in 
course of succession, as owner, having the right of gift and sale, the moveable 
¢ and immoveable properties left by him. To the said properties, I and my 
heirs do not have, nor will ever have, any claims or objection. If my heirs 
at any time in future do ever advance any claims, it shall be rejected. To 
this effect I execute the ekrar. Finis, dated the 10th Jeyst.” 
d On the same 22nd May, 1861, Krishna filed a solehanama in Ban- as 
wari Lals suid against him from which appeared that Banwari Lal 
had agreed to ratify the lease of Narsingpara où receipt ofe 


naearana of Rs. 1,500, and Krishna, on the othe? hand, had surren- 
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dered the case of Sayandaha. The document concludg as followg =r 
“ I file also with this petition the ekrar which I have executed to-day- 
proper stamp in favour of the plaintiff, contaiuing my admissions of the autho- 


rity to adopt which the late Gour Sundar Roy executed in favour of his wife t 


Brageswari Chandhrani, and of the fact of due adoption by her Æ thg plaintiff 
in pursuance thereof, and I pray that, on reading my petitions, &c., and also’ 
the petition which the plaintiff is filing, the plaintiff’s claim fos thas possessién 
in respect of the aforesaid Sayandaha mehul may be decre@l, and his cfaim in 
respect of the remaining mehals may be dismissed.” 

It is stated in the judgment of Mr. Justice HILL, in the High Court, 
that Krishna in his defence to Banwari Lal’s suit had impeached the 
adoption of Banwari Lal. And no doubt, that was so, though the written 
statement is not in the record. But, however that may be, it is plain. 
from the documents which have been referred to, that it was at least 
known or feared that Krishna intended to do so. And their Lord- 
ships have no hesitation in inferring that the principal: object of 
Banwari Lal in entering into the compromise was to obtain from 
Krishna a clear admission of his title to the zemindafi and im- 
munity in the future from attacks upon his title from that quarter. 

Within a short time, however, after making this compromise, 
Krishna applied for leave to intervene in Banwari Lal’s then 
pending suits against the holders of the other permanent cases 
purporting to have been granted by Hemlata, and was made 
a defendant there in. He thereupon filed written statements in 
both suits impeaching the adoption and alleging that the ekrar of 
22nd May, 1861, had been obtained from him by fraud. The Court 
found against him on both points, and decrees were made in favour 
of Banwari Lal. Krishna appealed to the District Judge and thence 
to the High Court without success. In February, 1871, he institut- 
ed a suit of his own against Banwari Lal and his adoptive mother 
for the purpose of setting aside the adoption and obtaining a decla- 
ration of his own title as reversionary heir to Gour Sundar. His 
plaint and subsequent written statement contained charges of 
fraud and misrepresentation against both the defendants, the 
details of which it is unnecessary to consider. The suit was diss 
missed by the District Judge, and, an appeal by Krishna te the 
High Court was also dismissed. He then appealed to Her late 
Majesty in Council, but without success, 

Gobinda died in 1878. Banwari Lal died in 1880, and the present 
respondent is his heir. Brageswari died in 1894, and Krishna died 
in 1895. : s` . 

The present suit was heard by the additional Subordinate Judge 
of Pubna and Bogra, who, by his decree, dated the 31st January, 
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9 f dismissed it with costs. That decree was affirmed on appeal 
ihe High Court, and the present appeal is from the decree of the 
fatter Court, dated the 9th July, 1901. 


The appellants sue as heirs both of Gobinda and of Krishna, and 
the first point of the appellant's counsel was, that Gobinda was en- 
titled,in her own pight to the reversionary case and her title was 
not affected by the conduct of Krishna. In the High Court, Mr. 
Justice Hin stated that the case of the appellants “ here, as in the 
Court below was, that the agreemont was between their father and 
Banwari Lal, their mother Gobinda Piari Dasi, being named merely 
as a benamidar for the former, and it is in the character of his re- 
presentatives that they sought, and still geék, to enforce the agree- 
ment.” Without this statement their Lordships would have no diffi- 
culty in drawing the inference from the circumstances of the case 
that it was a benamé transaction. If any case Gobinda was nota 
purchaser from Krishna, and she could not have any better right or 
title than Krishna himself. 


The second and principal point of the appellants was characterized 
by more boldness than plausibility. It was that Banwari Lal had 
received the full benefit of the compromise by being armed with the 
ekrar as a shield against the attacks of Krishna, and therefore the 
agreement in suit was for an executed consideration, with the re- 
sult that the respondent was in the position of a trustee for them. 
Their Lordships are not prepared to lay down as an abstract pro- 
position that there is any necessary inconsistency in a party who has 
unsuccessfully tried to rescind an agreement afterwards claiming 
performance of it. But in the present case they think that Krishna 
not only tried to deprive Banwari Lal of the benefit of the agree- 
ment, but in a large measure succeeded in doing so. The security 
of his title to the zamindari was of immeasurably greater importance 
to Banwari Lal than the mere question of the putni. And their 
Lordships have already expressed their opinion that the principal 
consideration to Banwari Lal for the agreement was to obtain such 


i security and immunity from future attacks. In short, they do not 


give the ekrar the restricted effect suggested by the learned counsel, 
but they think that its language necessarily imports an agreement 
by Krishna to abstain from questioning the validity of the adoption 
for the future, 

Their Locdghips are of opinion that ide has been a failure of 
the consideration for the agreement in suit, and also that the cog- 
dust of Krishna was at variance with, and amoynted to a subversion 
of, the relation intended to be established by the compromise. 

* YI 
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They will therefore humbly advise His Majesty that this | 
should be dismissed; and the appellants will pay thé costs of it. 


Solicitors for the Appellants : Barrow, Rogers and Nevill. _ 


Solicitors for the Respondent : Z. L. Wilson & 0o. © » 


Appeal dismissed with costs! 
¢ ° 


‘JAISINGHPAL SINGH AND OTHERS 
versus 


BIJAYPAL SINGH.* 
MULAYAM SINGH AND OTHERS 


_ versus 
BIJAYPAL SINGH AND OTHERS.T . 


Hindu Law—~Adoption— Widow adopting her brother's grandson— Authority 
From husband. 


An adoption by a Hindu widow under the authority of her husband of 
her brother’s grandson is valid under the Hindu Law. Musummat Batas 
Kuar v. Lachman Singh, 7 N.-W. P. H. ©. R. 117, discussed. Bai 
Nani v. Chui Lal, 1. L. R. 22 Bom., 973, and Raghvendra Ram v. 
Jayram Rau, I. L. L., 20 Mad., 283 followed Sriramulu v. Ramayyu 
L L. R., 3 Mad., 15 referred to. 


First APPEAL from a decree (8th April, 1902) of Maulvi Ahmad Ali 
Khan, Subordinate Judge of Aligarh. 

Suits for possession, 

The suit out of which F. A. 110 arose was brought by one Bijaypal 
Singh, minor, alleging himself to be the adopted son of Thakur 
Sukhram Singh. The other suit was brought by Mulayam Singh 
and his brother on the allegation that they were sister's sons of 
Thakur Sukhram Singh and were entitled to rd of the property, 
the remaining third being the share of Kuar Jaisinghpal Singh who 
was then in possession of the whole. Bijaypal Singh’s suit was 
decreed and Mulayam Singh’s suit dismissed. ` 


Defendants in F. A. 110 and plaintiffs in F. A. 193 appealed. 


E. A. Howard (J. N. Chaudhri and Satya Chandra Mukerji, 
with him) for the appellants, in F. A. 110 of 1902, after ar- 


guing that it had not been established that Bijaypal Sifgh, 


.  ĦNo, 110 of 1902, 
* FNo. 193 of 1902. 
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mA been in ka adopted by Musammat Lachmin Kuar under the 
authority of her husband Sukhram, submitted that a Hindu widow 
. could not validly affiliate her own brother's grandson. There could have 
been notmarriage between the nephew of the widow and herself, and 


Hindu widow could not adopt a boy between whose natural father 


and herself there could have been no valid marriage. He referred to 
Masammat Batas Kuar v. Lachman Singh [1875] 7, N.-W. P. H. C. R., p. 117. 

Datiaka Mimansa, section 2, Articles 33 and 34. 
and submitted that the son adopted must be the reflection of a son 
as held by the Privy Council in i 

Bhagwan Singh v. Bhagwan Singh. [18997T. L. R., 21 All, 412. 

A. grand nephew of the widow could not be held to satisfy this 
requirement, The adoption even if it took place was invalid under 
the Hindu Law and should be set aside, 


Satya Chandra Mukerji (Gokul Prasad and Benoy Bhushan 
Dey, with him) raised the same contention for the appellants in F. 
A, 193 of 1902, and in addition to the above authorities relied on 

West and Buhler's Hindu Law, Vol. II, 3rd Edition, page 1032. 


Sir Walter Colvin (Gulzari Lal and Sital Prasad Ghosh with 
him), for the respondent contended that the adoption in this case 
was valid under the Hindu Law. The rule laid down by Nanda 
Pandita in his Dattaka Mimansa did not apply to a case where 
the widow was making an adoption to her husband under the 
authority executed by him. The widow in such a case was merely 
the agent of the husband, and everything that the husband could 
legally do, the widow was authorized to perform in his name. There 
could be no doubt that if Sukhram Singh had adopted this boy, the 
adoption would have been unassailable. The adoption by the widow 
was not an adoption to herself but to her husband, and the mere 
fact that it was the widow who performed the ceremony of adoption 
did not involve any alteration in the status of the adopted son. The 
rule laid down by the Dattaka Mimansa had not been adopted by 
the Indian Courts, and with the exception of the case in this Court 
of 1875, the case law was all the’other way. He relied on 

Shriramuler v. Ramayya [1881] I. L. R., 3 Mad., 15. 
Raghavundra Rau v. Jayaram Rau [1897] 1. L. R., 20 Mad., 283, 
Bai Nani v. Chunni Lal [1897] 1. L. R., 22 Bom., 973. 

e polly’ 8 Tagore Lectures, pp. 162 and 163. ° 

* Ghose’s Hindu Law, p. 532. 


*E. A. Howard, heard in reply. . 
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The following judgments were delivered by. ; i \| 


STANLEY, C.J. The suit out of which this appeal has arisen was y 
brought by the plaintiff, Kuar Bijaipal Singh, for recoyery of pro- » 
perty which formerly belonged to one Thakur Sukhram Stngh, on, 
the allegation that he is the adopted son of Thakur Sukhram Singh, 
having been adopted by Thakurani Lachman Kugr, the widow of 
Sukhram Singh, in pursuance of an authority given to her by her 
husband before his death. ‘The Court below decreed the plaintiff's 
claim, and hence the present appeal, 

There is a connected appeal F. A. No. 193 of 1902 which has been 
heard with this appeal. It arose out of a suit brought by Kuar 
Mulayam Singh and Kuar Raghubarpal Singh, who claim to be co- 
heirs of Sukhram Singh, to recover two-thirds of his property, 
alleging as do the plaintiffs-appellants in this appeal that there was 
no valid adoption of the plaintiff. 

The appellant, Jaisinghpal Singh, alleges that he is the rever- 
sionary heir, or one of the reversionary heirs of Thakur Sukhram 
Singh. Another appellant, Rao Nitrapal Singh, held a decree against 
Jaisinghpal Singh and ata sale held in execution of that decree 
he purchased portion of the property which belonged to Sukhram 
Singh. The third appellant, Thakurani Suraj Kunwar, was the wife 
of Kuar Jaisinghpal Singh. She has died since the institution of 
the appeal. 

Sukhram Singh was a rais of Kora Rustampur and owned up to 
the time of his death considerable zemindari property. He had 
achild by his wife Thakurani Luchman Kuer, but it predeceased 
him. The case for the plaintiff is that, two days before his death 
which occurred on the 2nd of October, 1889, Sukhram Singh gave a 
written authority to his wife to adopt a son, and that, on the 29th 
of July, 1895, Thakurani Lachman Kuar executed a deed of adoption 
in pursuance of the authority so given to her, and on the same day 
adopted the plaintiff as the son of Sukhram Singh. At the same 
time it is alleged that she executed a Will and thereby appointed 
three persons, namely, Lekhraj Singh and Moti Ram and one Pandit 
Tika Kam, since deceased, managers of the property, during the 
minority of the plaintiff. 

The defendants set up the defence that the alleged authority to 
adopt and the deed of adoption are forgeries, and that no such docu- 
ments were ever executed. It is also alleged by the deféndants that 
at éhe dates of the execution of these documents, respectivey, Thakur - 
Sukhram Singh and ‘Thakurani Lachman Kuar were in a dying con- 
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ajig, if and unedhseious and so incapable of executing any document. 
18 “farther set up by them that the plaintiff could not have been 
Walidly adopted inasmuch as he is a grandson of Desraj Singh who 
was the prother of Lachman Kuar. ‘Their contention is that 
Musammat Lachman Kuar could not have contracted a legal marriage 
with the plaintiff's father, Raghubar Dayal, and that therefore the 
plaintiff could nof* have been legally adopted by Lachman Kaar. 

The three questions for determination are first, had Lachman 
Kuar authority from her husband to adopt a son, if so, secondly, 
was the plaintiff adopted by her, and thirdly, if the-plaintiff was so 
adopted, was the adoption valid. 

I shall first deal with the questions-of fact. (His Lordship then 
discussed the evidence and continued thus :) 

The authority to adopt, the deed of adoption, and the fact of 
adoption, have, I think, been satisfactorily proved. Nothing appears 
in the evidence or has been suggested in argument which leads me 
to doubt the propriety of the decision of the Court below upon the 
questions of fact determined by it. 

T now come to deal with the legal question which has been raised 
on behalf of the defendants-appellants, namely, that an adoption 
by a widow of her brother's grandson cannot, according to Hindu 
Law, be supported. The argument is that just asin the case of 


-an adoption by a father, the mother of the adopted child should be 


a person between whom and the adopting father, there might have 
been a legal marriage, so also in the case of an adoption by a widow 
with the assent of her husband the father of the adopted child must 
be a person who might lawfully have been the husband of the adopt- 
ed mother. This view is supported by Sir F. McNacGHTEN in a 
lengthy comment upon the case of Dagumbaree v. Teramonee (F. 
MeN. 170, App. 10), and is accepted by some other writers on Hindu 
Law, but it does not meet with general approval. Referring toit, Mr. 
Mayne in his Treatise on Hindu Law and usage (VI Edn., p. 173), 
says, “Itseems to me, however, with the greatest respect, that this 
is introducing into the Hindu theory of adoption a second fiction, for 
which there is'no foundation. ‘he real fiction is that the adopting 
father had begotten the child upon its natural mother; therefore 
it is necessary that she should be a person who might lawfully have 
been his wife. There is no fiction that the natural father had also 
begotten the child upon the adopting mother. The natural son be- 
comès the gn, not merely of the particular wife from whom he is 


‘born, but of all the wives; and the authors of the Dattaka Mimgnsa 


and Dattake Chandrika seem to think that the same result follows 
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in the case of several wives from an adoption. The fani caghi- 
ly extend to the length of his being conceived by all® In fact it 
would appear that the Hindu Law takes no notice of the wife in rd 
ference to adoption. The relation of the adopted son®to ker arises 
upon adoption. But the balance of authority and reasoning appears 
to be opposed to the idea that relationship to her has any effect 
upon the choice of the boy to be adopted.” ‘The * authority which is 
relied upon for the view presented to us by the learned Counsel for 
the appellants is a comment of Nanda Pandita, contained in the Dat- 
taka Mimansa, section 2, article 33. In article 33, referring to the 
declaration of Viddha Gautama, mentioned in the preceding article, 
namely, in the three superior tribes, a sister's son is nowhere men- 
tioned as a son. Nanda Pandita declares that the “expression ‘ sister's 
son’ is inelusive of the son of a brother also. Hence this meaning 
is deduced, that a brother's son must not be adopted by a sister ; 
for brothers are only mentioned to be adoptive parents.” And at 
the end of the succeeding article he states “ the adoption of a bro- 
ther’s son by a sister or a sister’s son by a brother, could not take 
place on account of the difference of their kind, in being male and 
famale, respectively.” Ina later passage dealing with a declaration 
of Caunaka that the boy to be adopted should bear “ the reflection 
of a son,” Nanda Pandita makes the comment that the boy should 
bear the resemblance of a son; that is, “the capability to have 
sprung from the adopter himself through an appointment to raise 
issue on another’s wife, and so fourth; as is the case of the son of a 
brother, a near or distant kinsman, and so forth” (section 5, article 
16). Itis argued that these passages establish the rule that where a 
widow adopts with the sanction of her husband, she must not 
select a son to whose father she could not have been legally married, 
This rule we are asked to regard as a rigid maxim of law, vitiating 
the adoption of the plaintiff. The rule thus laid down by Nanda 
Pandita is an extension of the rule of Viddha Gautama and would 
appear to be based upon the obsolete custom of Niyoga, according 
to which the begetting of offspring by another on the wife of a man 
who was impotent or disordered im mind or incurably diseased’ was 
sanctioned ; andas in the case of an adoption by a husband, the 
adoptive son must, according to Caunaka, bear ‘ the reflection of 
ason, so by analogy the son adopted by a Hindu widow must 
bear the resemblance of æ son to her, that is, be the child of a father, 
who could have pro-created him without committing infest. Much 
useful information upon the question before us is to be gleaned ' 
from the elaborate "judgment of my brother BaNERdI, who deli- 







140 a brother’s son cannot be adopted by 
, if the rule was ever intended to apply to aavidow who makes 
an adoption with the sanction of her husband; Which appears to me 
to be doubtful, entails the anomaly,-that if a brother's son has 
` been adopted by a husband in his lifetime, the adoption is legal, 
and the adopted son becomes the son not merely of his adoptive 
father but of the adoptive father’s wife, although such wife could 
not have legally been married to his father; and yet the wife 
surviving the husband and having authority from the husband to 
adopt a child, could not adopt the same boy. It would also follow 
that if the husband in his lifetime gave express sanction to his 
wife and directed her to adopt the son of his brother, she would 
not be capable of carrying out the direction by reason of the rule 
in question. It is admitted that if Sukhram Singh had elected 
in his lifetime to adopt a son, the plaintiff would have been 
eligible for adoption and that no exception could have been taken 
to the choice of him. There would be this further anomaly, that 
ifa Hindu having two wives, authorized the adoption of a son by 
one wife, such wife might lawfully adopt the son of a father whom 
the other wife could not have legally married, and yet the son so 
adopted, would become the son of both wives. 

Now, undoubtedly the Dattaka Mimansa is a work of high autho- 
rity. No rule laid down in it can be lightly rejected. Their 
Lordships of the Privy Council in the case of Bhagwan Singh v. 
Bhagwan Singh (°) which came before them on appeal from the 
decision in the case to which I have already alluded, in which 
the Validity of the adoption of a -mother’s sister's son by a Hindu 
of any of the three regenerate classes, was the subject of con- 
sideration, observed in regard to the Dattaka Mimansa as follows :— 
“To call it infallible is too strong an expression, and the estimates 
of Sutherland and of West and Biihler seem nearer to the true 
mark; but it*is clear that both works must be accepted as bearing 

(i) [1895] I. L. R:, 17 All., 294. * o 
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makétt—incompetent to a Court of Justice 
as an open one?” As I understand, their Lordships’ judgment, viren 
do not intend to convey by it that all the rules laid down in the 
work of Nanda Pandita are to be taken as unerring, and rigid 
maxims of law, to be accepted in all cases without question; but 
rather that they are to be regarded as of the highest authority, 
and when supported by a steady current of authority must be 
accepted as binding. I may point out one rule laid down by Nanda 
Pandita which has not been accepted, and that is the rule that 
a widow cannot adopt. Referring to the language of Atri that 
an adoption is to be made “by a man destitute of a son only,” he 
observes, “ section (1), article (15), from the masculine gender here 
being used, it follows that a woman is incompetent to adopt.” Accor- 
dingly Vashishtha ordains, “let not a woman either give or receive 
a son in adoption, unless with the assent of her husband”. Then 
comes the following passage :—“ From this the incompetency of the 
widow is deduced since the assent of her husband is impossible ”. 
Later on in section 1, article 28, he thus explains ‘unless with the 
assent of her husband’: “ Besides, this part of the text, ‘unless with 
the assent of her husband, is an exceptive exemption from the 
general prohibition contained in the part preceding, ‘let not a 
woman either give or accept a son’; and in it the assent of the 
husband is the cause. Therefore the widow is incompetent to 
adopt; for her husband being dead since, his assent is impossible, 
the exemption destitute of the cause to give it effect is without 
validity, and other means of deducing her authority are wanting”. 
This is not consistent with the reeognized rule which prevails in, 
at least, the parts of India which are governed by the law of the 
Benares school, that a widow may adopt provided that she has 
obtained the sanction of her husband in his lifetime. I am not 
aware that any other of the old commentators has affirmed the rule 
so laid down by Nanda Pandita that a widow cannét adopt her 


brether’s son or grandson, and’ our attention has not been directed to’ 


any other old authority. Messrs. West and Buhler in their work on 
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espa ijy of being adopted was imtondeg to be laid down by him, 


fei if so, what that principle is.” 
Dr. Jogendro Nath Bhattacharji in his commentaries on Hindu 


‘Law, adwerse¥y criticises the conclusions arrived at by Mr. Mayne 


oh this question. According to him the text in selecting a boy for 
adoption *is the possibility of Niyoga and not the absence of such 
relationship betweén the adoptive father and the natural mother as 
renders marriage impossible. He writes (at p. 167):—“ If there had 
been any fiction in adoption based on Niyoga, the rule of selection 
under consideration would have been the very opposite of what is 
now accepted by the modern text-writers. The doctrine favoured 
by them is that only the relationship between the adoptive father 
and the natural mother has to be taken into consideration. But 
according to the ancient practice of Niyoga a son was begotten on 
the wife or widow of a sonless man by a Sapinda. In making such 
appointment surely the relationship between the woman and the 
levir was taken into consideration, and not the relationship between 
the sonless man and the wife of the levir.” Further he adds, “the 
rules as to Niyoga furnish only the text of eligibility. When a 
husband adopts, he is the author of the act, and the rules and res- 
trictions ought to be considered with reference to him. Whena 
female makes an adoption, she is the author of the act; and in mak- 
ing a proper selection she must consider her relationship with the 
natural father.”. The learned writer admits that the adoption of a 
boy selected on these principles may sometimes lead to incongruous 
relationship between the child adopted and the husband and wife 
of the person actually adopting. Commenting upon the view ex- 
pressed by Mr. Mayne in the extract which I have quoted, he says, 
“Tf the learned author knew even the elementary canons of our 
religious observances, he could not have made the erroneous asser- 
tions contained in the above extract.” I am unable to see the force 
of this criticism particularly as the canons of religious observances 
referred to are not specified. It seems to me, however, that the views 
expressed by Mr. Mayne as also by other modern writers on Hindu 
Law, are reasonable. It is dificult to understand how a boy who is 
admittedly eligible for adoption by a husband can be regarded as 
ineligible if the adoption is by the widow of that husband with his 
sanction. The widow can only adopt with the sanction of her hus- 
band, and as Nanda Pandita writes commenting upon the rule laid 
down by Satfashada, the filiation to the father proceeds from the 
sanction only of the father and not from the act of ddoption, for the 
wife in adopting is merely an agent. The passage runs thus, “ Sec- 
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— only of the father; not from the act of adoption for the oe 


a ada that in this instance is the wife”. According to this® rulg the real’ 


v, adopter is not the widow but her deceased husband through her 
ities agency. Ifthe deceased husband be regarded as the real” adopter, 
— then it seems to follow that the adoption of the son or grandson of 
aa his brother-in-law is unobjectionable. Mr. Jogendro Chander Ghose 
v. in his recent work on the principles of the Hindu Law rejects the 

y eoe theory propounded by Nanda Pandita. He writes as follows at p. 
532: “ Another and a still more surprising rule was supposed by 

Stanley, C. J. modern lawyers to regulate adoption—it was that the boy should not 
be so related that his natural father could not marry the adoptive 

mother.” The rule was given effect toin some early cases but more 

recent cases have established that it has no foundation in Hinda 

Law. It seems to me that the weight of opinion amongst modern 

writers on Hindu Law supports the validity of the plaintiff's adop- 

tion. 

The case law on the subject is very scanty.. One decision of a 

Bench of this High Court has been strongly relied upon on the part 

of the appellants as deciding that a widow cannot affiliate a brother’s 

son. This is the case of Musammat Batas Kuar v. Lachman 

Singh?) In that case PEARSON and SPANKIE, JJ., held that the 

adoption by a widow of her brother’s son was not valid. It appears 

from the judgment that the sanction of the husband to the adoption 

had not been obtained and therefore the adoption was clearly invalid. 

Tt was unnecessary, therefore, for the learned Judges to consider the 

question of the eligibility of the boy who was adopted, and the view 

expressed by them on this point, however worthy of respect, may be 

treated as obiter dictum, Once the Court found that no authority 

was given for the adoption, it was bound to hold the adoption invalid. 

Dr. Bhattacharji in his work to which I have referred, relies upon 

the ruling in this case. But he has inaccurately stated that in that 

case the adopting widow was acting under her husband’s authority. 

He writes, “ following the authority of the Dattaka Mimansa, the 

Court in that case set aside an adoption by a widow acting under 

° her husband’s authority where she had selected the son of her 
brother”. The same question came before a Bench of the Madras 

j High Court in the caseeof Sriramulu v. Ramayya (*) In that 

case it was held by KINDERSLEY and Murrusami Arya, JJ., that the 
= * (1) [1875] H.C. Rq, N.-W. P., 117. - 

(2, [1881] I. L. R., 3 Mad., 15. . 
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sito opyion of a wifes brother was valid. In the course of his judg- 

ent, MUTTUSANMI AYYAR, J., observes “ the Subordinate Judge is 
therefore in error in supposing that because the adoption of a step- 
brother is forfidden, the rule that a legal marriage must have been 
possible between the adopter and the mother of the adopted boy, 
does not? refer *to their original relationship. It is true that in 
Dattaka Mimansa, S. II, 33-34, a sister is said not to be competent to 
adopt her brother’s son in the same way in which a brother is 
incompetent to adopt his sister’s son. But this restriction is not to 
be found in Dattaka Chandrika, and as observed by Mr. Mayne in 
his work on Hindu Law, and as repeatedly ruled by this Court an 
adoption made by a woman is made for her husband. There is, more- 
over, no foundation in the text for the rule that the adopting mother 
must be a person who might have legally married the natural father 
of the adopted boy”. 

In the case of Ragavendra Rau v., Jayaram Raw(), in which 
the validity of the adoption by a Hindu widow of the son of 
her sisters daughter was in question, the Court consisting of 
SUBRAMANIA ÅYYAR, and BENSON, JJ., held that such an adoption 
was valid. In the course of their judgment they observed, “ The 
only other objection taken to the legality of the adoption rested 
on the fact that the adoptive mother, Seshammal is the cousin 
of the natural father of the respondent, But this contention is also 
untenable ; since it has been ruled in this Court that the adoption 
of a son of even a wife’s brother is good, Sriramullu v. Ramayya(?). 
It is scarcely necessary to say that it is immaterial in such a case 
whether the adoption is made by a man himself or by his wife after 
his death, for the adoption is for him.” 

The same question came before a Bench of the Bombay High 
Court in the case of Bai Nani v. Chuni Lal(s). In that case it 
was held that the adoption by a Hindu widow of her brother’s son 
was valid. RANADE, J., in the course of his judgment in dealing 
with the restriction sought to be imposed upon the right of adoption 
observes, “There is a general unanimity among the authorities 
that there is nothing in the Smriti texts, or in the commentaries 
of Mitakshara and Mayukha chiefly in force in Gujarat, which 
suggests any such particular limitation in the matter of adoption. 
The prohibitions based on near relationship had their origin chiefly 
in the Dattaka Mimansa a work of Nanda Pandita, who relied 

y ° (1) 11897] L L. R., 20 Mad., 283. ; 
(2) [1881] I. D. R., 3 Mad., 15. = 

i ‘ (3) [1897] I. L. R., 22 Bom., 973, 
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solely—upon the texts of Shaunaka and Sakala’ Referring to 
these texts he says, “ These original texts expressly lay do 
among negative prohibitions the cases of the daughter's. son, the, 
sister's son, and the son of the mother’s sister as “ineligible for 
adoption in the case of the three higher castes of Hindt 
society. Nanda Pandita further enlarged their sgopè by dnalogical 
reasoning and expressed an opinion that for the same reason that 
a brother could not adopt his sister's son, a sister could not adopt 
a brother’s son.” Later on, the learned Judge observes as fol- 
lows:—“ As far as sisters son and daughter's son, and mother's 
sister's son are concerned, Nanda Pandita had the authority of 
express texts to support him, and his remarks in respect of them 
furnished only the reason of the rule. In respect of the further 
extension of the prohibition to near relations of the adopting 
widow, there is no such textual authority and the commentator cannot 
legitimately claim the functions of the Smriti writer. *  * * 
The extension sought to be given by Nanda Pandita in the 
Dattaka Mimansa, and after him by the author of the Dattaka 
Chandrika, is clearly far beyond the scope of a commentator’s tune- 
tions; and unless such an extention has secured general adher- 
ence in the general consciousness, or the habits and practices 
of the people, British courts of justice, administering Hindu law, 
are not bound to give effect to it as part of the general law (Collector 
of Madura v. Moottoo Ramalinga (*).” The learned Judge further 
observes that, “It deserves notice that for the reasons which led 
their Lordships of the Privy Council to rule in Srimati Uma Deyi 
v. Gokoolanund(?) that the positive restrictions laid down by 
Nanda Pandita were only directory and not prohibitive even if this 
extension to the widow’s near relations were permissible the restric- 
tions would be at best directory only, and not mandatory, proper to 
be observed but not obligatory and enforceable as positive law.” 
With the exception thereof the dictum in the case of Batas 
Kuar v. Lachman Singh, no authority has been laid before 
us in which the validity of an adoption by a Hindu widow of 
her brother’s son or grandson have been called in question. In 
the case of Batas Kuar v. Lachman Singh, as I have pointed 
out, if was unnecessary to determine the question in as much as the 
adoption was clearly illegal, the widow not having obtained the 
sanction of her husband to make an adoption. I can find no suffi- 


cient grounds in the authorities for limiting the field of choice in'the 
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matter of adoption as we are asked to do by the appellants. So far 
4 1 can discover, the weight of reason and authority supports the 
Validity of an adoption by a widow to her husband of her brother's 
kon or grgndsen. Itwould therefere dismiss the appeal with costs. 


* BANERJI, J.—The questions to be determined in this appeal are 
three in *numbér;.(1) whether Sukhram Singh granted permission 
to his wife, Musammat Lachhmin Kuar to adopt; (2) whether Mus- 
ammat Lachhmin Kuar did in fact adopt the plaintiff, and (3) 
whether such adoption, if made, is valid under the Hindu Law. 

Upon the first two questions I have little to add to what has been 
said by the learned Chief Justice. [His Lordship after discussing 
the evidence answered both the questions in the affirmative; and 
then proceeded.] 

The third question, namely, that of the validity of the adoption is, 
however, not free from doubt. It is urged that as the plaintiff, Bijaipal 
Singh, is the grandson of Desraj, the brother of Lachhmin Kuar, 
he could not under the Hindu law be adopted by her. ‘The question 
has not yet been authoritatively decided in these Provinces or 
in the sister province of Bengal. In Jfusammat Batas Kuar v. 
Lachhman Singh (*) the learned Judges expressed the opinion that 
a woman may not adopt her brother's son. As, however, they held 
that the widow who made the adoption in that case had not been 
authorised by her husband to adopt a son, the opinion they ex- 
pressed on the point now in question was only obiter dictum. The 
question was not discussed. All that the learned Judges say is 
that “no sufficient reason is shown why the doctrine of Nanda 
Pandita that a woman may not affiliate a brother’s son should not 
be accepted as correct.” The only other case in Upper India in 
which the point was raised was, as far as I have been able to 
find out, the case referred to in Sir FRANCIS MACNAGHTEN’S consi- 
derations on Hindu law, but in that case the point was not actually 
decided. Against the opinion of the learned Judges of this Court 
referred to above, are the dicta of the Madras High Court in Srira- 
mulu v. Ramaya (*); Raghavendra Raw v. Jagoruam Raw (°) to 
the @ffect- that an adoption ntade by a woman is made for her 
husband, and that there is no foundation “for the rule that the 
adopting mother must be a person who might have legally married 
the natural father of the adopted boy”. In the Bombay Presidency 
the Sastris did, in some cases referred te in West and Biihler’s 
p (1) [1875] N. W.-P. H. C. Rọ 117. | 
(2)- [1881] I. L. R., 3 Mad., 15. = 
(3) [1897] I. L. R., 20 Mad., 983 at page 289. 
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Hindu Law, page 1033, declare such an adoption to be illegal, pat in 
the recent case of -Bai Nani v. Chunni Lal (5, the Bembay Hi 
Court has ruled the contrary and held that under the Hindu law a 
widow may adopt her brother's son. ° > a : 
Such being the state of the case law on the subject, we have to 
determine whether according to the authorities on*Hindt law an 
adoption by a widow of her brother's son and necessarily of her 
brother’s grandson is valid or not. The works of high authority on 
questions relating to adoption in the Benares school are the Dattaka 
Chandrika and the Dattaka Mimansa. According to those treatises 
the test of eligibility for adoption is “the capability to have been 
begotten by the adopter through appointment and so forth.” (Dattaka 
Chandrika, S. V., sec. 8 and Dattaka Mimansa S. V., sec. 16). Hence 
the rule stated by Mr. Mayne in his celebrated work ou Hindu Law 
and Usage that “no one can be adopted whose mother, the adopter, 
could not have legally married”. (6th Edn. page 169) This rule mani- 
festly applies to the case of a male person adopting a boy to himself. 
Nanda Pandita, the author of the Dattaka Mimansa has, however, 
extended it to the case of a female. In S. II, sec. 82, he says 
“brothers and sisters also of the whole blood, are not reciprocally 
the adoptive parents of the son (of any of them)”. - Again, in 
section 83 he observes: the expression “sister’s son” is inclusive 
of the son of a brother also, Hence this meaning is deduced that 
a brother’s son must not not be adopted by sister. Similarly, in 
section 34 he says, “the adoption of a brother's son by a sister, 
or a sister’s son by a brother could not take place.” The learned 
author does not base his conclusion upon the authority of any of the 
Smritis or institutes of sages. The Dattaka Chandrika which is 
of an earlier date than the Dattaka Mimansa, does not lay down any 
such prohibition in the case of adoption by a female, Nor is it found 
in any of the texts of the sages, Saunaka and Sakala, from which 
most of the rules contained in the Dattaka Mimansa are deduced. 
It is not easy to follow the reasoning upon which the rule pro- 
pounded by Nanda Pandita is founded. After quoting the text of 
Manu “if one among brothers of the whole blood (ekjata) bè pos- 
sessed of male issue (putraban), Manu pronounces that they all are 
fathers of the same, by means of that son” he observes “in this text 
the state of brothers as adoptive fathers being propounded, their in- 
capacity to be the objects of adoption follows.” Referring to the use 
of the word “ brothers,” he states: “ from the masculine “gender being 
us@d, it results that brothers and sisters also of the whole blood are 


*(1) [1897] I. L. R., 22 Bom., 973. ” 
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not reciprocally the adoptive parents of the son (of any of them), and 
fhen he deduces the rule in sec. 83 which I have quoted above. It 


. may be observed that according to the authorities of the Benares 


school aevom’n cannot adopt a son unless authorised by her husband 
to do so, Vashishta and Baudhayana ordain that “a woman shall 
neither “give nior accepta son except with tho husband’s assent”. 
(Battacharji’s Hindu Law, 2nd. Edn., page 152 and Dattaka Mimansa 
S. 1, sec. 15). An adoption made to herself is therefore not valid 
(Mayne, page 140). It has also been held that an adoption is made 
to the husband only and that he may make an adoption“ with- 
out his wife’s assent and notwithstanding her dissent,” although the 
act of adoption affiliates the boy both to the husband and the wife. 
(Mayne, page 139). A Hindu widow governed by the Mitakashara law 
of the Benares school may, with the express permission of her 
husband, given in his lifetime, adopt a son, but such adoption is to 
the husband. In making it, the widow, according to the authorities, 
acts only as the agent of the husband. This appears not only from 
the texts of Vashishta and Baudhyana cited above, but also from the 
Dattaka Mimansa itself. In S. 1, sec. 19, the author says: “ The con- 
nection of lineage to the father is the affiliation as his son ; and such 
filiation proceeds from the sanction only of the father; not from the 
act of adoption for the agent of that in this instance is the wife.” 
‘Their Lordships of the Privy Council also appear to have been of the 
same opinion in the case of Chowdry Pudum Singh v. Koer Oodey 
Singh(*). It was held in that case that an adoption may be made 
by a widow under an authority conferred upon her for that purpose 
by her husband, but such authority must be strictly carried out as 
the adoption is for the benefit of the deceased husband and not the 
widow alone.” See also the note appended to Vyavastha No. 508 
in the Vyavastha Darpan by Shama Charan Sircar. As it must now 
be taken to be well established that a widow making au adoption, 
acts as the agent of-the husband and as the adoption is to the hus- 
band, the test of eligibility must be the test which would have 
applied, had the adoption been made by the husband himself in his 
lifetime. It has been ruled tnd is indeed conceded that a man 
may validly adopt the son of his wife’s brother. Such an adoption 
would not offend against the rule that no boy should be adopted 
whose mother in her maiden state could not have been married to 
the pete or with whom the adopter could not have “carnal 
knowledge” according to the obsolete practice of Niyog. If, there- 


* fore, the husband could himself have adopted the boy, there appears 


(1) [1869] 12 M. L A., 350. ° 
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to be no reason why his widow, who is merely his agent in this res- 
pect, should not be gompetent to do so, and there appears to be n 
valid reason for extending the rule to the widow. It seems that 
when Nanda Pandita declated that a brother's son enus{ not be’ 
adopted by a sister, he had in view an adoption by a woman to here 
self which in his opinion would not be an adoption to her husband. 
He could not possibly have contemplated the case of a widow, for 
according to him a widow is incompetent to adopt (S. 16, sec. I). 
The rule propounded by him him can only be justified on the prin- 
ciple of incongruous relationship (Virudha Sambandha). No doubt 
it would offend Hindu ideas if a woman were to become as she must 
become by adoption the mother of her brother's son, but this 
would happen if the same boy had been adopted by the husband 
himself in his lifetime or by another widow, after his death under 
his express authority. The consideration of incongruous relation- 
ship should not, therefore, justify the extension, to widows, of the 
converse of the rule which obtains in the case of a male making an 
adoption. The Dattaka Mimansa is no doubt a work of high autho- 
rity on questions of adoption, but, as observed by their Lordships of 
the Privy Council in Bhagwan Singh v. Bhagwan Singh(') “to 
call it infallible is too strong an expression and the estimates of 
Sutherland and of West and Buhler seem nearer to the true mark.” 
In some respects this view of Nanda Pandita has not been adopted 
by the courts, and it seems to me that to adopt them in this ins- 
tance would be unduly straining a rule which was manifestly laid 
down to govern adoptions by males only. For the above reasons 
I am unable with due deference to agree with the opinion expressed 
in the case of Afwsammat Battas Kuar v. Lachman Singh"), and 
to hold that the adoption of the plaintiff by Lachmin Kuar offends 
against Hindu Law and is invalid. I also would, therefore, dismiss 
this appeal with costs. 

By THE Court.—The order of the Court is that the appeal be 
dismissed with costs. 


S. 0. M. Appeal dismissed. 
(1) [1869] I. L. R., 2% All., 412. . 


(2) [1875] N.-W. P. H. C. R., 117. 
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Indian Evidence Act (No. 1 of 1872), section 80—Confession—Cn-aceused—Legal Burxirt, J. 
evidence— A betment— Revision—~Practice. ae 


Where some of the accused persons make statements in court denying 
their participation in the commission of any crime, but incriminating a 
co-accused, these statements are not confessions and cannot be taken into 
consideration as against the co-accused under section 30, Indian Evidence 
Act. (No. I of 1872). 

A statement made to the police by an accused person to the effect that 
if certain other persons were sent for, he would see that some other property 
was traced out and restored is not legal evidence to prove that the accused 
has been guilty of abetment of theft. 

Where the record disclosed no legal evidence in support of a conviction, 
the conviction was set aside on revision. 


APPLICATION in revision against an order of J. S. Campbell, Esq., 
Acting Sessions Judge of Bareilly, affirming an order of Babu Radha 
Raman, Magistrate of the Ist class, Pilibhit. 

The facts of the case, as they appear in the judgment of the Ma- 
gistrate, are these :— 

On 11th June, 1904, one Dwarka Prasad, lodged an information at 
a Police station in the district of Pilibhit, to the effect that during 
his absence one night, a thief entered his house and stole some 
utensils and clothes. A police investigation followed, and the 
result was that the petitioner, along with certain other persons, 
viz., Bhup, Nokhe and others, was sent to a Magistrate, on a charge 
under section 457 I. P. C. - Bhup and Nokhe accused stated that one 
Bishan Datt had sent them to fetch the things of Musammat Sundari, 
mistress of Dwarka Prasad, complainant, and that they brought 
with them the things alleged to have been stolen from Dwarka 
Prasad’s house in the belief that they belonged to Musammat 
Sundari. Musammat Sundari was examined, and she stated that these ° 
things belonged to her and that she had sent them away through 
Bhup and others, as she was wanted to leave Dwarka Prasad and to go 
ovef to Pilithit where the petitioner, Bishan Datt lived. The Ma- 
pene relying upon (1) the statements of Bhup and Ngkhe, 

°Criminal Revision No. 707 of 1904. 
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CRIMINAL.  co-accused and (2) a statement said to have been made by Bishan” 
mn, 1904. Datt to the investigating Police Officer to the effect*that if the 
-~ police sent for Bhup and Nand Ram, he would see that the stolen, 


Bisnan D . ; 
par property was traced out and restored, convicted the pétitioner under 


v. 
r as section sgo of the Indian Penal Code. Against this convictioñ, 
— Bishan Datt appealed, his appeal was dismissed by the” Sessions 


Judge. He then applied to the High Court in revision. 


Sital Prasad Ghosh (for J. N. Chaudri) for the petitioner, sub- 
mitted that the statements of Bhup and Nokhe could not be used 
against the petitioner under section 30 of the Evidence Act in-as-much 
as they did not contain any admissions, on the part of those persons 
of their having committed the offence with which they were charged, 
and the statement said to have been made by the petitioner to the 
investigating police officer, could, by no means, warrant the peti- 
tioner’s being convicted of abetment of theft. He, therefore, contended 
that there was no legal evidence on the record to justify the peti- 
tioner’s conviction. 


W K. Porter (The Assistaut Government Advocate), heard for the 
Crown in support of the judgments of the courts below. 


The following judgment was delivered by 
Borkirt, J. This is an application in revision by one Bishan Datt 
against his conviction and sentence of one year’s rigorous imprison- i 
ment for abetment of an offence under section 380 of the Indian : 
Penal Code, The conviction is but faintly supported by the 
learned Assistant Government Advocate, and in my opinion it can- 
not stand. From the judgment of the Deputy Magistrate, it is clear 
that there were only 2 pieces of evidence against the applicant. 
The Deputy Magistrate records: “The evidence, so far as Bishan 
Datt is concerned, consists of the confessions of Bhup and Nokhe, 
accused. I can take them into consideration against him under 
section 30 of the Evidence Act.” Now, in this matter, the Magistrate 
is entirely wrong. Had the statement made by Bhup and Nokhe 
been confessions, the Magistrate might, no doubt, have lawfully ased 
them as he did; but those statements are not confessions. The two 
i men do not in those statements admit that they committed the 
offence of theft ; on the contrary they stoutly deny having committed 
any offence ; they say thas they were sent to fetch property belonging 
to Musammat Sundari, and that they received the articl@s in qfes- 
tionefrom her as*her property to be kept by them till it could be - 
removed to Pilibhit. ° Such statements as these can by no ingenuity 


Burkitt, J. 
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be twisted into confessions of having committed the offence of theft. CRIMINAL. 
"hey are, therefore, not legally admissible in evidence and should 1904, = 
not have been taken into consideration against the applicant. ae aaa 
eo. ° : : . Bisuan Dstt 
The se@ond piece of evidence is the statement said to have been P 


nfade to the sub-inspector by the applicant to the effect that if the Kıxa-Em- 
police sert for Bhup and Nand Ram, the applicant would see that eA 
the stolen property was traced out and restored. This surely is Burkitt, J. 
not evidence on which any court could find that the applicant had = 
abetted Bhup and Nand Ram in committing theft. It appears then 
to me that on record there is no legal evidence on which it could be 
held that the applicant committed any offence. I therefore acquit 
Bishan Datt, set aside the sentence and conviction of Bishan Datt 
and direct that he be discharged from jail. 

8. P. G. Conviction set aside. 


CHHATARPAT AND OTHERS 
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——_ 
Court-fees Act (No. VII of 1870)—Rules of Court, 4th April, 1894—Duty Dee. 16, 17. 
of Atri = Pleo admitted—Deficiency discovered at a late stage—Fee STANLEY, C. J. 
paid beyond time—Dismissal of suit. BANERJI, J. 


Plaintiff sued for possession of certain revenue-paying properties (a list 
of which he gavə with the plaint mentioning the Government revenue 
of each property) and valued his suit at Rs, 330 which was equal to 
five times of the Government revenue, It was found at a late stage 
that the calculation was wrong, and a further court-fee of 12 annas ought 
to have been paid. The fee was paid after the period of limitation had 
expired. Held that the suit must be dismissed. Muhammad Ahmad v. 
Muhammad Siraj-ud-din, I. L. R., 23 All, 423 followed. 

When the plaintiff states the amount of his claim and the revenue 
payable in respect of the subject matter of the suit, the Munsarim is 
entitled to accept the accuracy of the statement. He is not bound to 
calculate whether the aggregate revenue stated by the plaintiff is correct. 


APPEAL under section 10 of thé Letters Patent against the judg- 
ment [May 4, 1904] of AIKMAN, J., reversing the decree [September 5, 
1902] of Rai Bahadur Lala Baij Nath, Acting District J udge of Agra, 

e Suit for pre-emption. 


The plainttfis stated in their plaint that for purposes of 


court-fees, the claim was laid at Rs. 330, five time’ of Rs. 66, the 
. No 41 of 1904, . 


Vor, 
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C1vin proportionate amount of the revenue of the lands It appeass that 

—™ 1904, the actual revenue was Rs. 67-14-4, and court-fee ought to have 


-~ been paid on Rs. 3839-7-8. The suit was filed, one day before the 
SEDA ER period of limitation expired, but the mistake was discotered long 
JAGRAN. after the limitation had expired. ‘The court of first instayce 
77 dismissed the suit, but the lower appellate coum asked the plain- 
tiffs to make good the deficiency, and on that being done, the suit 


was decreed. 


On second appeal, AIKMAN, J., agreed with the court of first 
instance and dimissed the suit as barred by limitation. The 
material portion of.his Lordship’s judgment was as follows :— 

“Tn my opinion the appeal must succeed. The decision of the Subordinate 
Judge is supported by the ruling relied upon by him.(1) If the office of the 
Subordinate Judge had checked the details of the calculation of the land re- 
venue in the plaint, the mistake might have been discovered. The lower ap- 
pellate court seems to think that it was the dutyof the office to check the 
calculation. Such a view was dissented from in the case cited above. It has 
been held in the Full Bench decision in the case of Jainti Prasad v. Bachan Singh, 
I. L. R15 All. 65, that when a court fixes a time under clause (a) or clause (b) 
of section 54, ©. C. P., it must be a time within limitation. It has also been 
held in the case of Balkaran Rai v. Govind Nath Tewari, I. L. R., 12 All., 148, 
that the ‘ mistake or inadvertence’ referred to in section 28 of the Court-fees 
Act is a mistake or inadvertence on the part of the court or its officers. There 
was no such mistake in this case. Therefore, neither under section 54 C. C. P. 
nor section 28 of the Court-fees Act, could the plaintiffs be allowed an extension 
of time for payment of the deficient court-fee. When a plaintiff waits till the 
very last day before instituting a suit, he ought to take particularly good care 
to see that his suit is properly valued and his plaint properly stamped ”, 


Plaintiffs appealed under Section 10 of the Letters Patent. 


Baldeo Ram Dave (Sundar Lal, with him), for the appellants, 
submitted that the mistake in calculation was the mistake of the 
office, as it was the duty of the Munsarim to check the calculation of 
the plaintiffs, and that, therefore, the case came within the purview 
of Section 28 of the Court-fees Act. As to the duties of the Munsarim 
in regard to a plaint he cited Rules 12 and 506 of the Rules of the ° 
4th April, 1894, 


He referred to 
Muhammad Ahmad v. Muhammad Siraj-ud-din [1901] I. L. R., 23 AR, 423, 


Babu Lal v. Asi Kunwar’ and another [1904] A. W. N., 224. 


* (1) [Muhammad Ahmad v. Muhammad Sirajuddin, [1901] I. L. R, 23 ` 
. Al., 423.—Ed.] $ 


«eo 


yf 
. kid 
VOL. IL] HIGH COURT. 
e 


J. Ne Chaudri apd Satish Chandra Banerji, for the respondents, 
ware not calfed upon to reply 


* The Judgmegt of the Court was delivered by 


STANLEY, C. J. This is an appeal under section 10 of the Letters 
Patent against aedecision of one of the Judges of this Court. The 
suit was brought for possession of certain zamindari property, and 
for the purposes of the suit the claim was laid at Rs. 330, namely, 
five times of Rs, 66, stated to be the proportionate amount of the 
revenue of the land. Jt was found that the statement so made in 
the plaint was slightly inaccurate, and that in consequence of the 
inaccuracy an additional court fee of annas twelve was payable. 
That amount was promptly paid, but after the time allowed by the 
law of limitation had expired. In consequence of this the Court 
of first instance dismissed the suit. On appeal, the lower appellate 
Court came to the conclusion that the fault was as much that of 
the Munsarim in not detecting the error as of the plaintiff himself 
in supplying inaccurate facts, and setting aside the dismissal by the 
lower Court, decreed the plaintiff's claim. On appeal to this High 
Court, the learned Judge from whose decision the present appeal has 
been preferred, came to the conclusion that the Court of first in- 
stance was right. It appears to us that the case is settled by an 
authority which we are bound to follow unless and until it is over- 
ruled by higher authority. That is the case of Muhammad Ahmad 
v. Muhammad Seraj-ud-din.?) That was a stronger case than 
the one before us, for in it materials were given whereby the 
Munsarim, if he had exercised any supervision over the calculation 
of the court fee, must having regard to the statements contained in 
the plaint have discovered that the plaintiff had made a mistake 
in calculation. In that case the amount of the profits was entered 
‘as Rs, 8-4-0, and the plaint stated that 15 times that sum was 
equal to Rs. 108-12-0, whereas 15 times that amount comes to 
Rs. 128-12-0. The Munsarim did not detect this mistake and 
reported that the plaint was properly staniped. The learned Judges 
held that it was the duty of the plaintiff to give correct particulars 
in the plaint; they state in the course of their judgment, “ it may 
be that had he (the Munsarim) gone over the plaintiffs calculation, 
he would have discovered the mistake. We are not prepared to 

*hold, and no authority has been cited to us for holding, that it was 
that officer’s duty to check the plaintiffs calculation.” We have been 
referred to rule 12 of the Rules of the Court of the*4th of Aprs, 


(1) [1901] l. L. R., 23 AIL, 423.0" 
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1894, which describes the duties of the Munsarim in this “espect 
as follows :—“ A Munsarim of a Civil Court appointed to receive 
plaints shall examine each plaint presented to ,him and shall reporé 
thereon whether the provisions of Acts Nos. VII of 1870 ahd XIV of 
1882, have been observed, etc.” Now it appears to us that the duty 
of the Munsarim would be fulfilled if on an examination of the 
statement in the plaint as to the value, he finds the value is calcu- 
lated at 5 times the revenue of the land given in the plaint, and 
that it is not incumbent upon him to examine and ascertain whe- 
ther the revenue so stated is or is not the correct amount of revenue 
of the property. In the plaint in the present case there is a lengthy 
detail of the property given, and in it is stated the jama of the 
various items of property the subject matter of the suit and also 
the proportionate share of the jama which was payable in respect 
of the property. By a calculation of these particulars, the Munsarim 
might have ascertained that the proportionate amount of the revenue 
stated in the earlier part of the plaint was inaccurate, but it seems 
to us that it would be laying too heavy a burden on the Munsarim 
to require him to make such a calculation. We think that when 
the plaintiff clearly stated the value of his claim and the amount of 
the revenue payable in respect of the subject matter of the suit, 
the Munsarim was entitled to accept the accuracy of the statements 
so made and report upon the sufficiency of the court fee accordingly. 
The case is no doubt a hard one because the sum involved is very 
small and it was promptly made good but hard cases cannot be allowed 
to make bad law. For these reasons and having regard to the deci- 
sion to which we have referred, we cannot see our Way to interfere 
with the ruling of the learned Judge of this Court from whose deci- 
sion this appeal has been preferred. We therefore dismiss the 
appeal with costs. 


S. 0. B. Appeal dismissed. 


anna 


` VOL IL] Í HIGH COURT. 
e 
. e 
? - e QHEDAMI LAL AND ANOTHER 
e 
; versus 


° ae SHIB CHARAN. * 


Right of easement—Second suit—Ownership set up in first suit—Right 
of easement not lost. 


The fact, that the plaintiff asserted a right of ownership over a land, 
which he afterwards found did not exist and in consequence of which 
he withdrew his suit, does not preclude the plaintiff from claiming a right 
of easement. 

T£ the plaintiff had enjoyed the right of user, of a land, for such along 
period as is sufficient to confer on him a right by prescription, the circum- 
stance that in a previous suit he had erroneously stated that he was the 
owner, would not deprive him of the right of easement which he had 
acquired. Jalaluddin v. Asad Ali, A. W. N., 1883, p. 66 not followed. 


APPEAL under section 10 of the Letters Patent against the 
judgment [November 21,1903] of AIKMAN, J., affirming the decree 
{December 12,1901] of B. J. Dalal Esq., District Judge of Moradabad. 


Suit for an injunction. 


In May, 1900, plaintiffs, as owners, sued the defendant for posses- 
sion of the land in suit. That suit was dismissed by the court of 
first instance. Plaintiffs appealed, but during the pendency of that 
appeal they withdrew the suit and obtained leave to bring a fresh 
suit under section 378 of the Code of Civil Procedure. Subsequently in 
1901, the present suit was brought to obtain an injunction restrain- 
ing defendant from interfering with the plaintiffs right to discharge 
water over the same piece of land. The suit was decreed by the court 
of first instance, but the first appellate court dismissed it, holding 
that the present claim of the plaintiffs to a prescriptive right of 
easement was incompatible with their former assertion of ownership. 
On second appeal the decree of the lower appellate court was affirm- 
ed, , 

Plaintiffs, thereupon, appealed under section 10 of the Letters 
Patent. 

R. Malcomson, for the appellants, contended that the former suit 
having been Withdrawn under section 378-of the Code of Civil Proce- 
: 2 No. 90 of 1904. : ` z 
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dure with leave to bring a fresh suit, there was no bar to the plaintifs 
present suit to enforce a right of easement. If under a mistake 
they had claimed a right of ownership in the former suit, they could 
not be estopped from saying that they were mistaken on,discover- 
ing the mistake. . 


. 
Mohan Lal Nehru, for the respondent, relied? upon 
Jalaluddin v. Asad Ali, [1883] A. W. N., 66. 
and on 
Sections 5 and 15 of the Easements Act. 
and contended that in order that a right of easement might 
be acquired, there must be two tenements,—a dominant and a ser- 
vient,—and the enjoyment must be open. ‘The right must be 
enjoyed as an casement, and nothing else, that'is to say, a right of 
ownership must not be asserted. Up to 1900, the plaintiffs set up a 
right of ownership to the land, and it was clear that till then they 
could not be said to have acquired a right of easement. Having 
changed their ground in the second suit, they must show when they 
had acquired this now and inconsistent right, and they not having 
done so, the suit should fail. 


Malcomson was not heard in reply. 


The judgment of the Court was delivered by 


BANERJI, J. The suit which has given rise to this appeal, was 
brought by the plaintiffs-dppellants for establishment of their right 
of easement for the flow of water upon a piece of land adjoining 
their house through certain water spout. It appears that the plain- 
tiffs had brought a suit claiming the ownership of the land on which 
they now allege that the water from their house flows. That suit 
was withdrawn by them with liberty to bring a fresh suit on the 
14th of December, 1900. Apparently, the plaintiffs discovered that 
they were not the owners of the land, and consequently could not 
maintain the suit which they had brought. They then brought the 
present suit and they assert that they, and their predecessors in 
title, have enjoyed a right of easement for upwards of one hurtdred 
years. The Court of first instance decreed their claim in part. Both 
parties appealed to the lower appellate Court. That Court, however, 
dismissed the plaintiffs’ suit upou the ground that as the plaintiffs 
had in the previous suit,asserted that they were the owners of the 
land over which they claimed the right of easement, their right of 
easement could 6nly commence from the date on which the Court 
granted them leave.to withdraw their first suit. This judgment of 
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the Ceurt below kas been affirmed by the learned single Judge of 
this Court Who heard a second appeal preferred from it, Hence 
this appeal under the Letters Patent. 

The learned’ Judge of this Court has found himself bound by the 
dtcision in the case of Jalaluddin v. Asad Ali (C), We have 
considered the Judgment in that case and we are of opinion that it 
does not lay down any general proposition of law. That case was 
decided with reference to its own merits, and it was held that as the 
plaintiff had once asserted a right of ownership, his subsequent alle- 


: gation that he hada right of easement was not credible, and it was 


not probable that he jhad enjoyed as an easement a right of way 
over the land which he had once claimed as his own property. That 
case therefore has no bearing upon the question which the Court 
below had to decide in the present case. The mere fact that the 
plaintiff asserted a right of ownership over, the land which he after- 
wards found did not exist, does not preclude the plaintiff from claim- 
ing a right of easement, If he has enjoyed the right by user for 
such a long period as was sufficient to confer on him a right by 
prescription, the circumstance that in a previous suit he had errone- 
ously stated that he was the owner, would not deprive him of the 
right of easement which he had already acquired. The Court below 
should, therefore, have tried the question whether the plaintiff had a 
right of easement, upon the evidence adduced by the parties. The 
ground on which it dismissed the plaintiffs’ suit was in our opinion 
an untenable ground. We accordingly allow the appeal, set aside the 
decrees of this Court and of the lower appellate Court, and remand the 
case to the lower appellate Court for trial upon the merits, Costs 
here and hitherto will follow the event. 


s. 0, C. Appeal allowed—Cause remanded. 
(1) [1883] A. W. N., 66. 
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MUSAFIR RAI AND OTHERS ee 
versus ` 
.MUSAMMAT LAGAN BARTA KUAR AND OTHERS,* 


Action in ejectment—Suit for redemption—Plaintif to prove subsisting title— 
Adverse possession—Presumption—Burden of proof. + 


Where a defendant is admittedly in possession and has been found 
to be in possession for over twelve years, and he denies the plaintiff's 
title to possession and pleads limitation, it is for the plaintiff to prove 
not only that he has a title to the property in question, but also that 
the title subsists at the date of the suit. 

In a suit for redemption a plaintiff has to prove the existence of a 
subsisting mortgage which he is entitled to redeem. 


Lal Makund Singh v..Jageshar Singh [1894] A. W. N., 168 followed. 
APPEAL under section 10 of the Letters Patent from the judg- 


ment (December 16, 1902) of the Hon'ble Sir Wintiam Burxirv, 
Puisne Judge of the High Court, affirming the decree (July 29, 
1901) of Lala Anant Ram, Subordinate Judge of Ghazipur. 


Suit for possession and in the alternative for redemption. 


The plaintiffs alleged that they were the owners of the land in 
suit, and they had issued a notice of ejectment upon the defendants, 
but that notice was discharged on the ground that the defendants 
were the mortgagees of the land, They further alleged that the 
defendants had no title to the land, but if they were found to be the 
mortgagees, the plaintiffs prayed that they might be allowed to 
redeem the mortgage. The defendants pleaded limitation in bar 
of the suit. The Court of the first instance decreed the suit, and 
both the Courts of appeal confirmed the decree. 


Defendants appealed. ; a 

Haribans Sahat, for the appellants, contended that if the defen- 
dants were mortgagees as held by the Court of appeal, the burden 
of proving that the mortgage was satisfied was upon the plaintiffs, 
the defendants being in possession under a lawful title. But if the 
defendants were trespassers, as alleged by the plaint#fs, the were 


oo 
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in adverse possession for more than 12 years, and the claim was 
barred by lirhitation. i 
+ Lal Makund Singh v. Jageshar Singh [1894] A. W. N., 168. 
Buddltu La? v. Rekkhab Das [1889] A. W. N., 187. 
© Shah Mukhun Lal v. Baboo Sri Kishen Singh [1868] 12 M. I. A., 157. 
` Mohita Chailder y- Mobesh Chander [1888] I. L. R., 16 Cal., 478. 
Jafar Husain v. Mashug Ali [1892] I. L. R., 14 All, 193. 


A. H. O. Hamilton, for the respondents, submitted that the 
defendants having set up the mortgage it was for them to prove it. 
The cases relied upon by the other side were not applicable in-as- 
much-as they were all cases in which plaintiffs sued to redeem. 


Haribans Sahai was not heard in reply. 


The judgment of the Court was delivered by 


BANERJI, J. This appeal under the Letters Patent arises out of 
a suit brought by the plaintiffs-respondents for recovery of possession 
of an occupancy holding and for mesne profits, They applied to 
the Court of Revenue for ejectment of the defendants upon the alle- 
gation that the defendants were their sub-tenants, The defendants 
denied that they were sub-tenants and asserted that they were 
mortgagees of the land. The Revenue Court found in their favour 
and rejected the application for ejectment, Thereupon the present 
suit was brought. The plaintiffs stated in the plaint that the defen- 
dants were not and never had been the mortgagees of tha land in 
suit and that their possession was that of trespassers and was unlaw- 
ful. The Court of first instance found that the defendants were the 
sub-tenants of the plaintiffs and decreed the claim. The lower appel- 
late Court was of opinion that the defendants were mortgagees, but 
that they had failed to prove the amount of the mortgage money 
and the terms of the mortgage, and that therefore the plaintiffs were 
entitled to possession, That Court accordingly affirmed the decree 
of the first Court. A second appeal preferred to this Court having 
been, dismissed, this appeal under the Letters Patent was brought. 

In our judgment the appeal must prevail. As the defendants are 
admittedly in possession and have been found to be in possession at 
least since the year 1884, and as they deny the plaintiffs’ title to 
possession and plead limitation, it was for the plaintiffs to prove not 
only,that thgy have a title to the property‘in question but also that 


the title subsisted at the date of the suit.~ If as alleged in the 


lpaint, the possession of the defendants is that of trespassers’ 
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since the defendants have been in possession fop more thanetwelve 
years, any rights ‘which the plaintiffs had to the pfoperty have 
become extinct by reason of the adverse possession of the defendants, 
If, as the lower appellate Court has found, the dêfenddħhts were mort- 
gagees of the property, the plaintiffs are not entitled to present pds- 
se-sion unless they can establish that the mortgge has determined 
and that their right to possession accrued within twelve years prior 
to the date of the institution of the suit. The plaint, it is true, con- 
tains a prayer in the alternative to the effect that in the event of 
the defendants being found to be in possession as mortgagees, a 
decree may be passed for redemption of the mortgage. If the suit 
be deemed to be one for redemption, the plaintiffs would have to 
prove the existence of a subsisting mortgage which they are entitled 
to redeem. This they have not done. On the contrary they deny 
that the defendants are mortgagees. Under these circumstances 
the plaintiffs’ suit ought to have been dismissed. This case is very 
similar to that of Lal Mukand Singh v. Jageshar Singh (*). We 
allow the appeal and, setting aside the decree of this Court and 
those of the Courts below, dismiss the plaintiffs’ suit with costs 
in all Courts. 
M. L. N. Appeal decreed. 
(1) [1894] A. W. N., 167. 


MUSAMMAT MANKI 
Versus 


MUSAMMAT BHAGWANTL 


Criminal Procedure Code (No. V of 1898) sections 423, 439, 522— 
Revision~—Reference. 


Under the Code of Criminal Procedure (No. V of 1898) the High 

. Court has in its revisional jurisdiction the power of making of any amend- 

ment, or any consequential or incideatal order that may be just or proper. 

An accused person may upon his acquittal be restored to the possession 

of a property from which he has been deprived in favour of the complain- 

ant. Ram Chandra Mistry v, Nobin Mirdha, I. L. R., 25 Cal., 630 com- 
mented upon. 


REFERENCE by the Sessions Judge of Benares, The case eame 


on for hearing befor€ BANERJI, J., and was by his Lordship referred. 


to a bench of two Judges, . 


~ 
4 
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Tb gppears that one Musammat Bhagwanti filed a complaint 
against one Musammat Manki in the Court of the Assistant Magis- 
trate of Benares, to the effect that the complainant had been wrong- 
fully dispgssossed from a house by the other, and that the said 
Musammat Manki had committed criminal trespass. The Assistant 
Magistrate found Musammat Manki guilty of the offence complained 
of and accordingly convicted her. Thereupon Musammat Manki 
appealed to the District Magistrate who set aside the conviction and 
acquitted Musammat Manki. Subsequent to the appeal but before 
the appellate order was passed, Musammat Bhagwanti made an 
application under section 522 of the Code of Criminal Procedure (Act 
V of 1898) for the restoration of the possession to her of the house 
from which she had been dispossessed by the wrongful act of the 
accused, Her application was granted and possession was given over 
to her. On the convictian being set aside by the Court of appeal, 
Musammat Manki made an’ application to the appellate Court 
(District Magistrate of Benares) that as she was found not to have 
committed any offence, and her conviction had been set aside on 
appeal, the order of the lower court under section 522 of the Code, 
dispossessing her should also be set aside, and she should be restored 
to possession. 

The District Magistrate did not grant the application, and the 
case was referred to the High Court. 


Sital Prasad Ghosh, for Musammat Manki, contended that the 
High Court on reference could make any order that could be passed 
on appeal under section 423, Act V of 1898, clause (d) of that sec- 
tion providing that the appellate‘court may pass any consequential 
order that it may think just and proper. In this respect the new Act 
differed from the old Act (Act X of 1882), which did not give any 
such powers to the appellate court. It was just that when the 
conviction was set aside in appeal, an incidental order cancelling the 
order under section 522 and restoring possession to the successful 
party should also be made. 


. kd 
Punjab Records, Vol. 30, No. 5, Criminal, referred to. 


Sarada Prasad (for Kalindi Prasad), for the opposite party, 
contended that under clause (d) of section 423, the appellate court 
could only make a consequential order that was essentially connected 
with the subj&t matter of the appeal. An application under section 
522 could only be made by a party different fron? the party ewho 
could appeal under section 423, The order under section 522 did 
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7 1904, perly made the subject matter of appeal. Indeed, as far as its: matter 
-~ was concerned, the new Act did not differ in principle from the old 
aoo Act. As far as the Criminal Courts were concerned an ogder under 
v. section 522 was final. . 
MUSAMMAT 


Ram Chandra Mestry v. Nobin Merdha and others E L! R., 25 Cal., 
BHAGWANTI. A 
630 relied upon. 
Kuog, J 


anes The following judgment was delivered by 

Knox, J. Musammat Bhagwanti laid a complaint against Musam- 
mat Manki and another, of offences under sections 352 and 448 
of the Indian Penal Code. Musammat Manki and Barku were 
found guilty of house trespass and sentenced to imprisonment. 
Musammat Bhagwanti then applied to the Criminal Court which 
had convicted Musammat Manki and obtained an order in her 
favour under section 522 of the Code awarding to her posses- 
sion over the house, the subject matter of the offence, under section 
448 of the Indian Penal Code. In the meanwhile, Musammat Manki 
had appealed from the conviction and sentence with the result that 
she was acquitted and no offence either of using force or of com- 
mitting house trespass was held to have been proved against her. 
There remained, however, against her the order under section 522. 
The law gives no appeal against such an order, and the District 
Magistrate has asked this Court to interfere in revision. Upon the 
case being called on a preliminary objection was raised on behalf of 
Musammat Bhagwanti that this Court had no power to interfere 
and reliance was placed upon the case of Ram Chandra Mistry v. 
Nobin Mirdha and others(}. The case was decided before Act 
No. V of 1898 came into force. Among the powers conferred on 
this Court as a Court of Revision are all the powers set out in sec- 
tion 423 of the Code of Criminal Procedure. By Act No. V of 1898 
one additional power to those which already existed was added, 
namely, the power of making any amendment or any consequential 
or incidental order that may be just or proper. These powers are 
very wide, and in our opinion authorise this Court to interfere in a e 
case like the present. As regards’ the merits of the case’ nothing 
has been put forward by Musammat Bhagwanti. We set aside the 
order passed on the Ist June, 1904, and we direct that Musam- 
mat Manki be restored to the possession of the immoveable property e 
in dispute. $ 

e s 
pa Application granted. 
(1) L L. R., 25 Cal., 630. ; 
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e ° KAMMAL SINGH AND OTHERS 
` ee. g versus 
' 


LARAITI AND OTHERS.* 


(Act No. XIV of 1882)—Execution of decree—Code of Civil Procedure 
section 248— Notice under—Limiiation. 


A notice under section 248 of the Code of Civil Procedure was issued 
upon an application for execution, which was clearely time-barred as 
being more than 3 years beyond the date of the decree, and nothing fur- 
ther was done, till a second application was made for execution of the 
decree. The second application was within 3 years from the date of the 
first, but the judgment-debtor raised the objection that the execution had 
become time-barred when the first application was made. 


Held—that the judgment-debtor’s objection was valid and that the 
mere fact that a notice had been issued upon the first application which 
was clearly time-barred could not have the effect of reviving the decree. 


APPEAL against the decree (January 3, 1899) of Pandit Rajnath 
Sahib, Subordinate Judge of Mainpuri, affirming the decree (August 
6, 1898) of M. Chajju Mal, Munsif of Mainpuri. 

The facts appear sufficiently from the judgment. 

Judgment-debtors’ appeal. 


Mohanlal Nehru, (for Motilal Nehru), for the appellants. 
Sundarlal (with Jung Bahadur Lal) for the respondents, 


The judgment of the Court was delivered by 


Burgirt, J.—This is an appeal against an order of the Subordinate 
Judge of Mainpuri, disallowing the appellant, judgment-debtors’ 
objection to the execution of a decree for costs held by the respon- 
dents, decree-holders, against them. The date of the final decree 
(High Court) in the case is Nevember 18, 1889. It is admitted 
that no application for execution was made till June 21, 1895, 
Execution of the decree was then admittedly time-barred by more 
than two years. Nevertheless the Execution Court admitted that 
application and directed a notice to be issued to the judgment-debt- 
or’s wader the provisions of section 248 of the Civil Procedure Code, 
Nothing further was done, and the application was Yor default offur- 

: SB. S. A.2500f1899 9s 
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1901. Nearly 3 years afterwards on June 16, 1898, the present application 
—— ` for execution was putin. The judgment-debtors objected that thee 
ANR SINGH  evecution was time-barred, but the learned Subordinate J udfe reject- 
Larartt. ed their objection because “if the former objection was filed beyond 


Burkitt, z, time, yet as the judgment-debtors made no obfections in respect 
— thereof, they are not entitled to do so”. We know of no authority 
for so broadly stated a proposition of law. As to the facts it is per- 
fectly clear as shown by the report of the serving officer that the 
notice under section 248 was not personally served on the judgment- 
debtors, and the Court did not, under section 82, declare the notice 
to have been duly served. These were two very important facts 
to which the learned Subordinate Judge did not, but to which we 
must give full weight. The Subordinate Judge, therefore, is wrong 
in the reasons he has given, and he ought not to have summarily 
rejected the judgment-debtors’ objections which were put forward 
when the present proceedings came to their notice. The argument 
of the learned advocate for the respondents, based on sub-section 5 of 
article 179 of the Limitation Act is good so far as it goes. The pre- 
sent application being within 3 years from the date of issuing the 
notice under section 248, is not barred as far as the preceding appli- 
cation of June 25, 1895, is concerned. But when the former appli- 
cation was made, the period within which execution proceedings t 
could by law be taken, had long passed, and the improper admission 
of that application and the issue of notiċe on it could not, in our \ 
: opinion, have the effect of reviving a decree which had long ceased 
to be capable of being put into execution. We therefore allow this 
appeal, we set aside the decisions of the two lower Courts and we 
direct that the respondents’ application of June 18, 1898, be rejected 
with costs in all tae three Courts. 


M. L. N. Appeal decreed. 
e 
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® 
b versus 


CHUNNI LAL AND OTHERS.* 


N. W. P. Tenancy Act (No. II of 1901)—Sections 79 and 81—Zamindar 
letting occupancy holding of a tenant to a third person—Suit maintain- 
able—Limitation. 


Where on the death of an occupsncy tenantthe zamindar let the 
holding to a third person who obtained possession, the remedy of the heirs 
of the tenant (or their representatives) is by a suit under section 79, 
Tenancy Act, to which the person in possession ought to be made a defen- 
dant. Where such suit is brought more than six months after dispos- 
session it must be dismissed. 


SECOND APPEAL against the decree (November 20, 1902) of Ahmad 
Ali Khan, Subordinate Judge of Aligarh; affirming the decree (July 
17 1902) of Babu Khetter Mohan Ghose, Munsif. 


The facts sufficiently appear from the judgment. 
Lakshmi Narain, for the appellant 
Abdul Raoof, for the respondents. 


The following judgment was delivered by 


AIKMAN, J. One Kallu was the occupancy tenant of a certain 
holding. He died sometime before September 1897, leaving two 
daughters, Sundar and Mano. These ladies got their names entered 
in the Revenue records in the place of Kallu as occupancy tenants. 
Sundar brought a suitin the Reveuue Court, and got a decree for the 
partition of the holding on the 18th of September 1898. To that 
suit the zamindar, Jai Lal, was not a party. Sundar before the suit 
for partition, had given a lease of half of the holding to the 
present respondents. It has been found by the lower appellate Court 
that, on the death of Kallu, Jai Lal, the landholder, authorized the 
defendant, Ram Lal, who is appellant, to take possession of the land 
in dispute. The Subordinate Judge has also found on oral and 
documentary evidence that Ram Lal has been in possession ever since. 
Sundgr’s lessegs served a notice of ejectment*on Ram Lal, but on the 
application of Ram Lal that notice was cancelledptge Assistant Col- 
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lector holding that no relation of landlord and tenant subsigted be- 
tween the plaintiffs and the defendant. Then the plaintiff (Sundar’s 
lessees) on the 2nd of January, 1902, instituted against Ram Lala 


suit for possession of the land and for damages.* The®plaigtiff got a . 


decree from the Munsiff, which was affirmed on appeal by the 
Subordinate Judge. The defendant, Ram Lal, cgmés her® in second 
appeal. In my opinion the appeal must succeed. When a landholder 
lets land in the occupation of a tenant toa third party, and he 
acting under the landholder’s authority, takes possession of the land, 
then in my opinion the tenant must be deemed to have been ousted 
by the landholder, and his remedy is a suit under section 79 of 
Act No. II of 1901, the person claiming through the landholder being 
joined as a defendant to the suit under a provision of section 81 of 
the Act, Such a suit must be brought within six months of the date 
of dispossession. From paragraph 8th of the plaint and also from relief 
(b), section 14 of the plaint, it appears that the plaintiffs and their 
lessor, Sundar, have been out of possession for three years previous 
to the suit. In point of fact the lower appellate Court has found on 
the issue referred that although Sundar got her name recorded, yet 
neither she nor the plaintiffs who claim under her, ever attained 


actual possession of the holding. Be this as it may, it is clear that - 


Sundar has been out of possession for more than six months since the 
time she was dispossessed through the action of the landholder, 
Consequently, having regard to what is said at page 208 of the 
judgment in Dalip Rat v. Deokt Rai,(') the occupancy of the land 
was extinguished, and with the extinguishment of her right, of the 
plaintiffs, her lessees disappear. The result is that I allow this 
appeal, and, setting aside the decrees of the Courts below, dismiss 
the plaintiffs’ suit with costs in all Courts. 

M. L. N. 2 Appeal decreed. 

- (1) [1899] I. L. R., 21 All, 204. 
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moiety belonged as to one-third (or one-sixth of the entirety) to 
Naurez, and as to two-thirds (or four-sixths of the entirety) to 
Khan Muhammad, Sanwan, and Bugro in equal undivided shares. 
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Two eprevious mortgages, dated the 15th May, 1874, had been xy PERE MAL 


executed by these proprietors. One of these mortgages was by 
Nabibaksh (on behalf of himself and his brother Alibaksh}, Naurez, 
Bugro, Sanwan, and Khan Muhammad, in favour of Tekchand and 
Kodumal for Rs. 5,600, and the other mortgage was by the same 
mortgagors in favour of Waliram, Kodumal, and Tekchand, for Rs. 
2,000. Waliram was a partner with Kodumaland Tekchand. These 
mortgages, like those of 1878, were usufructuary mortgages. 

Before the execution of the mortgages of 1878, Naurez died, 
leaving a widow and four children, including a son, Amirbaksh. 
Khan Muhammad died, leaving seven children, including a son by his 
first wife, named Kadurbaksh, and Sanwan died, leaving a widow and 
four children including a son, Sumar. 

The first mortgage of the 4th June, 1878, was by Nabibaksh, on 
behalf of himself and Alibaksh only, of one moiety of the property 
for Rs, 4,300, made up of Rs. 2,470—one half of the amount stated 
to be due on the first mortgage of 1874—Rs. 378 balance due on the 
second mortgage, Rs. 852 due on settlement of accounts, and Rs. 600 
due in respect of one-half of the assessment and clearance expenses 
of the last year. It was in favour of Kodumal and Tekchand, and 
was an usufructuary mortgage for a term of five years from date, 
expiring, therefore, on 4th June, 1883. The points deserving special 
notice are that one-fourth of one-half of the produce was reserved 
to the mortgagor for his maintenance and other expenses connected 
with the wah and land, and the responsibility of cultivation and 
looking after the land rested on the mortgagor in consultation with 
and with the consent of the Showkars. 

On the same 4th June, 1878, Kadurbakhsh purported to convey 
the share of Khan Muhammad in the property, which he described 
as his share, to Bugro, in consideration of Rs. 955-8-10, being “ his 
share ” of the mortgage debts created by the two mortgages of even 
date Which Bugro agreed to pay, but reserving to himself the land 
denoted by Survey No. 30 in pata No. 178, and containing eight 
acres which he stated was his ancestral property. This small piece 
of land was also excepted from the two mortgages. 

By the second mortgage deed of 4th June, 1878, Bugro, Sumar, 
and Amirbakh$h purported to mortgage the othemmoiety of the pro- 
perty to Kodumal and Tekchand for Rs. 4,800, made up in the Same 
mariner as in the first deed, for a like term of five yan, and subject 
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to the same stipulations as to cultivation and so forth. At tkis date 
Sumar and Amirbakhsh were both minors. 

It is apparent on the face of the mortgages of 1878 that as bet, 
ween the parties to these deeds the debts créated by tlee previous 
mortgages of 1874 were satisfied, and in fact it is admitted in the 
appellant's written statement of defence, and $n their case on this 
appeal, that the mortgages of 1874 were extinguished, but apparent- 
ly only as between the parties. 

- Waliram, however, was not a party to the deeds of 1878, and on 
the lst May, 1879, he commenced a suit (No, 372 of 1879) against 
Nabibaksh, Bugro, Sumar, Kadurbaksh, and Amirbaksh, described as 
a“ minor aged about 14 years, legal representative of Naurez deceased, 
by his guardian, his uncle Alahnawaz,” to recover Rs. 249-10-3 
for principal and interest in respect of his share of the sum due 
under the mortgage to himself and his partners of 15th May, 1874. 
The proceedings in this suit were somewhat extraordinary. On the 
4th June, 1879, a petition signed by Waliram, Nabibaksh, Bugro, and 
Alahnawaz described as“ guardian of Amirbakhsh” was presented 
to the Court praying that the points in issue between them should 
be referred for final disposal to the arbitration of Kodumal (the part- 
ner of Waliram). The petition was not signed by Kadurbaksh or 


` Sumar, and appended to it was a postscript signed by the same 


parties praying that the names of Sumar and Kadurbaksh might be 
struck off from the suit. On the same day (the 4th June, 1879) the 
Subordinate Judge made an order for reference accordingly. Short- 
ly afterwards Nabibaksh-died leaving two widows, an infant son, 
Mohammad Hassan, and a daughter. The names of the widows and 
son were added to the record and the usual summonses served on 
them to appear. Kodumal made his Award that the plaintiff Wali- 
ram should recover Rs, 850 from Bugro, the property of Nabibakhsh 
deceased, Sanwan deceased, Khanan or Khan Muhammad deceased, 
and Naurez deceased, in three instalments with interest, and the 
Judge made an order, dated the 20th December 1879, to that 
effect, On the 8th February, 1881, the wah and lands (except the 
lands comprised in pata No. 174 in “the name of Naurez) were sold in 
execution to Darianomal, son of Kodumal and gomashta of his firm. 
It is not now disputed that he was benamidar for Kodumal] and 
Tekchand. The sale purported to be subject to a mortgage to 
Kodumal for Rs. 5,606, meaning apparently, the mor tgage of May, 
1874, and ignoring, therefore the subsequent mortgage of 1878. By 
an iftexplicable blunder it appears to have been assumed, in making 
the sale, that the lands were the property of the several persons in 
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whom the patas stood, although the true facts as to the proprie- 
torship were mentioned in the application for execution and in the 
memorandum of sale. 

On the 89th April, 1878, Kodumal and Tekchand commenced a suit 
(No. 160 of f 1878) against “ Naurez, deceased, by his legal represen- 
tative Amirbaksh, W his guardian, his uncle Alahnawaz,” the last 
named personally, and one Mubarak, to recover a sum stated to be due 
to them and one Motandas (who was also named as defendant) from 
Naurez, Alahnawaz and Mubarak on settled account. This suit was 
compromised for a lump sum of Rs. 519, and default having been 
made in: payment, the land comprised in pata No. 174 standing in 
Naurez’s name on the 11th October, 1880, purported to be sold in 
execution to one Ubhuromal, who shortly afterwards transferred it to 
Darianomal. In this case also it was assumed that pata No. 174 
standing in the name of Naurez was his exclusive property, although 
the true state of the title appeared on the proceedings in the suit. 

The present suit was commenced on the 11th January, 1897. The 
original plaintiffs were Alibaksh, the heirs of Nabibakhsh, Naurez, 
Sanwan, Khan Muhammad, and Bugro, and by amendment one Nur 
Muhammad, who is a purchaser of one-half of their interest, was 
added. The defendants were the sons of Tekchand and Kodumal, 
both deceased. The first question is whether the suit is barred by 


‘limitation. This point is put in two ways. It is contended that 


there has been adverse possession for more than twelve years of the 
equity of redemption and the title of the appellants who now re- 
present the original defendants cannot, therefore, now be disputed. 
Secondly, it is said that the defects in the proceedings in the two 
suits in which the equity of redemption was purported to be sold 
were at most irregularities which might entitle the parties to have 
the execution sales set aside if they had come in time, but no pro- 
ceedings for that purpose having been brought within the time 
allowed by law, the sales are now unimpeachable. The circumstances 
relied on as evidence of adverse possession aré, that since the dates 
of the execution sales no accounts have been demanded by, or ren- 
dered to, the mortgagors or their representatives, no payments of 
subsistence money which they were entitled to under the mortgages 
have been made to them, and the parties after the sale ceased to 
cultivate the land and left the village, and renewed patas have been 
granted to nominees of the mortgagees. If the purchasers had been 
independent third parties, and accounts had been«indered and pay 
ments made by the mortgagees to them instead of to the mortga- 
gors, the circumstances relied on would have been cogent evidence of 
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adverse possession of the equity of redemption in favourwf such 
third parties. But their Lordships cannot differ from the finding of 
the appellate Judge, that in each case the nominal purchasers wene 
the agents only of the mortgagees, or the firm’ of Which#:hey were 
members, who were the real purchasers, and this yes no not seriously 
disputed by Mr Arathoon. The firm appears ¥o have consisted of 
many branches, and contained many partners. Darianomal, the 
purchaser in suit No. 372 of 1879, was (as already mentioned) son of 
Kodumal and gomashta of the firm. In the language of the witness 
Khiarajmal,“ Dariano brought the lands for the shop.” Ubhuromal, 
the other purchaser, was also an employe of some kind of one branch 
of the firm. As changes took place from time to time in the con- 
stitution of the firm, the mortgaged property as an asset of the firm 
was credited at an agreed figure in favour of an outgoing or against 
an incoming partner. But there have been no separate dealings 
with the equity of redemption as a distinct subject of property. 
Their Lordships are satisfied that the possession has been that of 
the mortgagees throughout, and the question at issue is exclusively 
one between mortgagor and mortgagee. As between them neither 
exclusive possession by the mortgagee for any length of time short of 
the statutory period of sixty years, nor any aquiescence by the mort- 
gagor not amounting to a release of the equity of redemption will be 
a bar or defence to a suit for redemption if the parties are otherwise 


entitled to redeem. It is almost unnecessary to add that a renewal 


of the patas or the making of a new settlement with Government in 
the names of nominess of the mortgagees did not alter the real title 
to the lands. 

The question, therefore, is whether the equity of redemption not 
only purported to be, but was in fact sold under the decrees. Their 
Lordships agree that the sales cannot be treated as void or now be 
avoided on the grounds of any mere irregularities of procedure in 
obtaining the decrees or in the execution of them. But on the other 
hand the Court had no jurisdiction to sell the property of persons who 
were not parties to the proceedings or properly represented on the 
record. As against such persons the decrees and sales purporting to 
be made would be a nullity and might be disregarded without any pro- 
ceeding to set them aside. If authority be desired for these elemen- 
tary propositions, it may be found in the judgment of Sir BARNES 
PEacoox in Kishen Chander Ghose v. Mussumat Ashoorun (1). 

It will be convenient to consider the case of each 8f the mortga- 
gorse separately. In doing so it will not be necessary for wer 
. (1) [1863] 1 Marsh, 647. 
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Lordships to consider whether there is sufficient evidence of fraud Privy Coun- 
or chicane on the part of the mortgagees, or whether the proceedings gue 
in suit No. 372 of 1879 deserved the epithets which the Appellale 1904. 
Judge applies eto them. Those proceedings were conducted with wy ARG MAL 
great irregularity, but tbe only question for consideration is whe- v. 
ther the Céurt had jurisdiction to sell the property which purported Dant 
to be sold. In suit No. 160 of 1878, it will be remembered that Zord Davey. 
none of the persons interested were parties to the suit except Amir- a 
bakhsh, sued as representative of Naurez, deceased. 
Nabibaksh was a defendant to the suit No. 372 of 1879 and signed 
the agreement of reference. On his death very shortly afterwards 
his two widows and his son Muhammad Hasan, aged about six years, 
by his mother, one of the widows, were named as his legal represen- 
tatives on the record. The Judge was satisfied by evidence that 
they were served with a summons to appear and that they were 
prepared to accept the award of the Arbitrator, and they were also 
served with notice of the sale. Their Lordships think that Nabi- 
bakhsh’s estate was sufficiently represented for the purpose of the 
suit, although the name of his infant daughter was omitted, and that 
his share of the equity of redemption in the property sold in execu- 
tion of the decree in No. 372 of 1879 is, therefore, bound by the 
sale, and irredeemable. This share was one-fourth, or (say) six- 
twenty-fourths. Nabibaksh, however, executed the mortgages of 
1878 on behalf of his brother Alibaksh as well as of himself. Ali- 
_ baksh is still living, and is a plaintiff in the present suit and one of 
the respondents. It must be presumed that Nabibaksh was autho- 
rised to sign the mortgages for his brother. At any rate, Alibaksh 
by suing for redemption admits it. And possibly it might have 
been held that Nabibaksh’s authority extended to representing him 
in Waliram’s suit. But by no possibility could it be considered 
that he was represented by the widows or infant son of his deceased 
brother. In fact, his interest in the property seems to have been 
ignored altogether. He is not mentioned as a debtor in the award, 
and there is no decree against him. The Court, therefore, had no 
* jurisdiction to sell his share, amofnting to six-twenty-fourths. 
The next share to be considered is Naurez’s original one-third 
into one-half or four-twenty-fourth. Amirbaksh was, of course, one i 
of the heirs of Naurez, but in no other sense his legal representative. 
° It is not pretended that Alahnawaz was in any legal sense or in fact 
his guardian, @& was ever appointed his guardian fa litem. It is, 
however, contended by the appellants that Naurez's heirs are beund 
by the proceedings in both suits, and that his share of the property 
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whatever it was, was effectually sold in the suit No. 160 of „1878, or 
at any rate that the share of Amirbaksh himsel? passed by the sale. 
The Indian Courts have properly exercised a wide discretion in 
allowing the estate of a deceased debtor to be represegted by one 
member of the family, and in refusing to disturb judicial sales, on 
the mere ground that some members of the fangly,"who Yere minors, 
were not made parties to the proceedings, if it appears that there 
was a debtjustly due from the deceased, and no prejudice is shown 


` to the absent minors. But these are usually cases where the person 


named as defendant is de facto manager of a Hindu family pro- 
perty, or has the asests out of which the decree is to be satisfied 
under his control. The appellants relied on the judgment of this 
Board in Malkarjun v. Narhari (°). In that case a judgment had 
been given against a debtor, who afterwards died, and in executing 
the decree against his estate, a person was served, as his heir, with 
notice of the intended sale. The person served objected (as it was 
proved rightly) that he was not the heir of the deceased, but the 
Court overruled the objection. The purchaser at the sale was a 
stranger and not the judgment creditor. It was to this state of cir- 
cumstances that Lord HOBHOUSE’s observations were directed, His 
Lordship said: “ He (the person served) contended that he was not 
the right person, but the Court, having received his protest, decided 
that he was the right person, and so proceeded with the execution. 
In so doing, the Court was exercising its jurisdiction. It made a 
sad mistake it is true, but a Court has jurisdiction to decide wrong 
as wellas right. If it decides wrong, the wronged party can only 
take the course prescribed for setting matters right, and if that 
course is not taken, the decision, however wrong, cannot be dis- 
turbed.” Their Lordships think that these observations do not 
apply to the case now before them, In suits No. 372 of 1879 and 
No. 164 of 1878, the Judge seems to have accepted without ques- 
tion the statement on the record that Amirbaksh was legal 
representative of Naurez and Alahnawaz was his guardian, and never 
applied his mind to the matter. Doubtless he would have done so 
if the suits had proceeded in the é@rdinary course, but in the former * 
case the proceedings were cut short by the agreement for reference, 
and in the latter case it was in effect a consent decree. It was not, 
therefore, the case of an erroneous decision, ruling, or exercise of 
discretion of the Judge in a matter in which the Court had jurisdic- ® 
tion. Their Lordships think that the estate of Maurez was not 
reprgsented in law“or in fact in either of the suits, and the sale of 
(1) [1900] 27 I. A., 216 ; S. C., I L. Ru, 25 Bom. 387., 
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his roiku was therefore without jurisdiction and null and void. 
Nor can they hold that the share of Amirbakhsh himself in his 
father’s estate was bound. In the opinion of their Lordships, it is 
not a mere qubstior of form bub one of substance. In coming to 
thie conclusion their Lordships are quite sensible of the impor- 
tance of upholding Sthe title of persons who buy under a judicial 
sale, but in the present case the real purchaser was the judgment- 
creditor, who must be held to have had notice of all the facts. 
Sumar and Kadurbaksh never signed the agreement for reference 
to Kodumal in suit No. 872 of 1879, and the Court was asked to 
strike their names out of the Record. They were not, therefore, 
parties to any of the subsequent proceedings which were founded ex- 
clusively on the agreement, and it is immaterial whether their names 
were actually removed from the Record or not. Sanwan’s share 
(one-third into eight-twenty-fourths) and Khan Muhammad’s share 


(one-third into eight-twenty-fourths) therefore did not pass by the — 


sale in suit No. 872 of 1879, subject to the question of what passed 
by the conveyance from Kadurbaksh to Bugro, 

It is admitted that Bugro’s share (in Patas 175, 178, 243, and 4) 
is irredeemable, and their Lordships think that this includes what- 
ever he took by conveyance from Kadurbaksh. By the deed of the 
4th June, 1878, Kadurbakhsh purported to convey the whole of Khan 
Muhammad's share, except the land denoted by Survey No. 30 in 
pate 178. Whether he did so in fact (that is to say) whether he 
had by some means acquired it from his father or whether he was 
authorised to sell more than his own heritage is a question which 
has not been argued before their Lordships, and there are no mate- 
rials upon which they can form an opinion. Prima facie his con- 
veyance would pass only his own share, but if there be any question 
upon it the point must be decided in the Court below. Except so 
far as Khan Muhammad’s interest vested in Bugro, his estate is 
not bound by either decree. In any case the lands denoted by Sur- 
vey No. 80 in pata 178, being excepted from the mortgages, are not 


e redeemable in this suit. 


Their Lordships, therefore, substantially agree with the appellate 
Judge as to his view of the facts of the case. But the Judge has 
made a decree for redemption of the whole estate, on the ground that 


. “the mortgagees could not acquire the equity of redemption directly 


or indirectly by purchase at a Court sale except by a suit brought 

on thé mortgage, on account taken and time Spegally allowed for 

redemption.” Their Lordships cannot concur in this” View, which 

they think is based on a misapplication of a gbund principle of 
XIII 
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Privy Coun- equity. Their Lordships throw no doubt on the principle, which 
ses has been acted on-in many cases in India, that a mortgagee cannot, 


1904. by obtaining a money decree for the mortgage debt, and taking the 
Kuairay Maz duty of redemption in execution, relieve himself of his obligations 
v. as mortgagee, or deprive the mortgagor of his right to „redeem eon 
Dain. accounts taken, and with the other safeguards Asual in a'suit on the 





Lord Davey. mortgage. But in Waliram’s suit the parties agreed that the points 
in issue in the suit should be referred to arbitration, and the case 
was taken out of the hands of the Court. In suit No. 160 of 1878 
the debt sued for was not the mortgage debt. ‘The creditors were 
different, and the debtors were different, and the debt does not 
appear from the plaint to have been secured by a mortgage. In 
any case the point taken by the appellate Judge would not be a 
cause of nullity for want of jurisdiction, but a case of irregularity 
in procedure only. 

The result is that the respondents between them are entitled to 
redeem (1) the whole of the lands comprised in pata No 174, and 
(2) the wah and the lands comprised in the other four patas, except 
the original six-twenty-fourths share thereof of Nabibakhsh, and 
the original one-third into eight-fourths share thereof of Bugro, 
and whatever share was conveyed to him by Kadurbakhsh by the 
deed, dated the 4th June, 1878, and except the land denoted by Sur- 
vey No. 30 in pata 178. The account of what is due on the mort- 
gages to the appellants has already been taken, and the Judge has 
rightly added the two sums of Rs. 325 and Rs. 300 paid by the 
purchasers on execution of the decrees in the two suits No. 160 of 
1878 and No. 372 of 1879, But the Judge has not allowed interest 
on these sums on the ground that no money in fact passed. The 
debts, however, were discharged in whole or in part, and there seems 
to their Lordships to be no reason why interest should not be allow- 
ed on these sums also. 

Their Lordships, therefore, will humbly advise His Majesty that 
the Decree of the appellate Judge, dated the 2nd March, 1900, be 
varied by (1) a declaration that the plaintiffs or some of them are. 
entitled to redeem the above-mentioned shares in the wdh and 
lands in suit; (2) directions to ascertain (in case the parties differ 
as to it) what share in the property in suit passed by Kadurbaksh’s 
conveyance of the 4th June, 1878, and finally settle the shares which . 
are redeemable and ipredeemable having regard to the foregoing 
declaration and ghe pesult of such inquiry (if any), and to apportion 
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tie: sung of Rs, 7,885-14-6 mentioned in the said decree with Privy Coun- 


CIL. 
interest thereon (including the two sums of Rs. 325 and Rs. 300) at N 
9,per cent. per annum from the 2nd March, 1900, and the amount of 1904. 
—— 
surplus of profi and mesne profits when ascertained in the shares poarpas MAL 
in which the property in suit is ascertained to be redeemable and = v. 
AIM, 


irredeemable, and fd otherwise carrying into effect the foregoing 
declaration, and that quoad ultra the said decree be affirmed Lord Davey. 
and the suit be remitted to the-Sadar Court of Sindh to proceed 
accordingly. 

_ No costs were given of the appeal to the Sadar Court and there 
will be no costs of this appeal. 








Decree varied. z 
Solicitors for the appellants: P. L. Wilson and Co. 


Solicitors for the respondents: Barrow, Rogers and Nevill. 
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Guardians and Wards Act (VIII of 1890), Sections 9, 10—Letters Ce wi 
Patent, Section 12—Jurisdiction of High Court—Natural guardian— ame 
Minors wishes and interest. 


Section 9 of the Guardians and Wards Act has not prejudiced or affected 
the jurisdiction of the N.-W. P. High Court under its Letters Patent to 
entertain an application for the appointment of à guardian to a minor. 
It has conferred a similar jurisdiction upon District Courts. Jn the matter 
of the Petition of Shannon, 2 N.-W. P. H. C. R., 79, referred to. 


In appointing a guardian for a minor the Court is not so much con- 
cerned with the feelings of the parents or natural guardians as with the 
welfare of the minor himself. The Court must consider the benefit of 
the minor and what the wishes of the minor in the matter are. But the 
parents of the minor are entitled at all reasonable times to have an 
opportunity of visiting and seeing their child. 


Application under section 10 of Act VIII of 1890.. 
R. E. Sorabji, for the applicant. e 
. Satya Chandra Mukerji, for the opposite party. 


v 


The, facts apd arguments will- gunae appear from the 
judgment of the Court, which was delivered by™~ 


F “Mis. 187 of 1903, . 


~~ 
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STANLEY, C. J—A preliminary objection to the hearing of ‘this 
application has been raised by the learned pleadér for the opposite 
party. It is that having regard to the provisions of section 9 of the 
Guardians and Wards Act, this Court has no jurisdection to enter- 
tain the application made by the petitioner for the appointment of a 
guardian to her daughter. That’ section provides fhat i? the appli- 
cation is with respect to the guardianship of the person-of a minor, 
it shall be made to the District Court having jurisdiction in the 
place where the minor ordinarily resides, Apparently the contention 
raised would be sound if it were not for the fact that all powers and 
jurisdiction previously existing in the High Court are preserved by 
Section 3 of the Act. Prior to the passing of the Guardians and Wards 
Act the Court had jurisdiction to entertain applications for the 
appointment of guardians. This was so decided in the case of 
Shannon (°). The effect of that case was to show that the High 
Court in Calcutta could appoint guardians of infants who are Euro- 
pean British subjects even though those parties reside outside of, 
and have no property within, the limits of its ordinary original 
jurisdiction. Section 12 of the Letters Patent of this Court provides 
that this High Court shall have the “ like power and authority with 
respect to the persons and estates of infants, idiots and lunatics 
within the North-Western Provinces as that which is exercised in 
the Bengal Division of the Presidency of Fort William by the High 
Court of Judicature at Fort William in Bengal, but subject to the 
provisions of any laws or regulations in force.” The High Court at 
Fort William had power and authority with respect to the persons 
and estates of infants, and that power has therefore by the Letters 
Patent been expressly conferred upon this High Court. Conse- 
quently it appears to us that there is no substance in the objection 
which has been raised and we shall disallow it. No doubt under 
the provisions of Section 9of the Guardians and Wards Act a 
District Court has jurisdiction under the Act, but the jurisdiction so 
conferred upon it, has not prejudiced or affected the jurisdiction 


~A 


which this High Court has under the Letters Patent, It is un-, 


necessary to consider whether the‘Court had not jurisdiction<n this 
matter under its general powers. The objection is, therefore, over- 
ruled, and the matter will be disposed of on the merits. 

This case comes before the Court on the application of Mrs. Ellen 
Ramm, the wife of Mr. Robert Ramm of Kirkee, praying that she may 
be appointed gpardigh of the person of her minor Saughter? Hilda 
Ramer Circumstances of this case are somewhat peculiar. Miss 

(1) [1869] 2 N.-W. P. H. 0. R.. 79. ` 
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Ramm 4s one of several children of Mr. and- Mrs. Ramm. When 
she was of the age of about two years, Mr. and Mys. Ramm entrust- 
ed her to the care and custody of Mrs. Ramm’s brother, Mr. Spen- 
cer and hig wife, and from that time up to the present, Miss Ramm, 
who is now of the age of 16 years and 4 months, has been brought 
up and e ucated Mr, and Mrs. Spencer at their own expense. 
She has during the period, according to her own statement, been 
well and kindly treated. She has regarded Mr. and Mrs. Spencer as 
her father and mother, and is accustomed so to designate them, and 
she herself is known as Hilda Spencer. She has on very few occa- 
sions seen either of her parents, and in fact and truth has little or 
no knowledge of them. It is clear from the evidence that Mr. and 
Mrs. Spencer treated this young lady as their adopted daughter, and 
that Mrs. Ramm fully acquiesced in this. When the time came 
for Miss Ramm to be sent to school; she was sent to a Convent School 
and later on to several other schools, and she is at present completing 
her education at the Agra Convent, where she wishes to remain in 
order to complete her education and fit herself for the medical pro- 
fession. We have had an opportunity of questioning Miss Ramm 
as to her feelings in this matter and she not unnaturally is desirous 
to remain where she is at present, stating, as regards her feelings 
towards her parents, that they are practically unknown to her, that 
she has always regarded Mr. and Mrs. Spencer as her father and 
mother and, as such, she has become attached to them. Under such 
circumstances we are asked by the applicant to change all the course 
of this young lady’s future life, to take her from the Agra Convent 
and hand her over to, no doubt, her natural guardians, but to guar- 
dians who for a period of 14 years, have undoubtedly taken little or 
no interest in her. The question for the Court is whether or not 
we can regard such a course as calculated to benefit Miss Ramm or 
to tend in any way towards her welfare. We are not concerned with 
the feelings of her parents so much as we are with the welfare of 
the girl herself. We are entitled and bound to consider what her 


, Wishes in the matter are, and those wishes have been expressed in 


no equivocal terms. Ina few months she will be of age. As it is, 
she is quite capable of forming an opinion as to what is best for her, 
and the view which she has expressed is, that.she should not be 
interfered with at present. This being so, it is impossible for us 
to accede to the application which has been made. We cannot but 
say tlfat the cse of the applicant is one open a sy athy, but at the 
same time it cannot be forgotten by the Daie Gf Pleo lady 
that for 14 years they did not see their way to interest themselves 


e 


83 


CIVIL. 
1903. 
ee 
ELLEN RAMM 
He 
CHARLES 
SPENCER, 


Stanley, C. J. 








84 


CIVIL. 


1903. 
baana 
ELLEN RAMM 
‘U. 
CHARLES 
SPENCER. 


Stanley, C. J. 


OVIT. - 


1904, 
ye 


Dee. 12. 


STANLEY, C. J. 
BANERJT, J. 


PALEED ayynem 


HIGH COURT. [A. L. J. R. 


in her. We cannot comply with the application and mus reject 
it. There is one matter which has been pointed Dut forcibly by the 
learned Counsel on behalf of the applicant, and that is the reasong 
ableness of the application of the father and mother ®f Méss Ramm 
that they should on reasonable occasions be allowed to visit and see 
their child. This is a most reasonable applica ion’ and whilst we 
tefuse to grant Mrs. Ramm under the circumstances the guardian- 
ship and custody of her child, we think that Mrs. Ramm and her 
husband should at all reasonable times have an opportunity of visit- 


` ing and seeing their child. If any obstacle is thrown in the way of 


such visits, it will be open to Mr. and Mrs. Ramm at any time to 
renew their application to this Court with a view to obtaining such 
order as may under the circumstances be deemed reasonable, ‘The 
applicant has failed in establishing her case, and according to the 
ordinary rule must bear the cost§ consequent upon it. We accord- 
ingly direct that the applicant do pay the costs of and: incident to 
this application, but we shall only allow the costs of the attendance 
of Mrs. Spencer and Miss Ramm and of the lady and ayah who 
attended with Miss Ramm on both occasions. The attendance of 
other parties with Miss Ramm was unnecessary. We think that 
obstacles have been thrown in the way of the access of the parents 


‘to their child which ought not to have been thrown. 


Application rejected. 


MANMATHA NATH BISWAS 
VErSUS 


ROHTLLI MONI DASI AND OTHERS.” 


Mindu Law—Presumplive Reversioner— Right of suit— Will, construction of-—Snit 
for declaration, injunction, appointment of receiver—Court-fee, deficiency in. 


A presumptive reversionary heir,*that is to say, & person who would 
succeed to the estate if the widow were to die at the moment of the suit, 
may sue for a declaration of his title and for an injunction to restrain $ 
the widow from committing acts of waste. Rani Anand Kunwar v. Court 
of Wards, L. R., 8 I. A., 14 followed. Greeman Singh v. Wahari Lall 
Singh, I. L. R., 8 Caly, 12 dissented from. Gangayya AG Mahalakshmi, 


I. L. R., 10 Jad., 9# referred to. 


°F. A. No, 256 of 1902, PP ae: 4 
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No money value can be put upon a claim for the appointment of a 
receiver. If thefcourt be of opinion that the court-fee paid on a plaint 
a is inadequate it o§ght to call upon the plaintiff to make good the defici- 
ency, gnd there is Ro justification for the dismissal by it of the suit with- 

out an Gace tek been given him to make ig good. 


Firar APPEAL against the decree [August 18, me of J. Sanders, 
Esq., District Judge of Benares. 


Suit for declaration and injunction. 


The plaintiff, Manmatha Nath Biswas, claimed certain property 
as heir to his son, Surendra Nath Biswas, and to his wife, Nolini Bala 
Dasi, legatees under the will, dated December 11, 1896, of one Atul 
Chander Soor, who died on December 23, 1896. The plaintiff’s son, 
Surendra, died in June, 1897, and his wife on or about June 27, 1898, 
The plaintiff alleged that the aforesaid legatees had a vested interest 
in the properties left by the testator to the extent of two-thirds 
subject to the life-estate of the defendant, Rohilli Moni, mother of 
the testator ; that after the death of his son and his wife, whose heir 
he was, the defendant had asserted an absolute and unqualified right 
to the properties in contravention of the provisions of the said will, 
and that she was commiting acts of waste in respect of. those pro- 
perties, which acts of hers were injurious to his interests. Plaintiff, 
therefore, prayed for the following reliefs :— 

“(a) That the plaintiff’s right to the extent of two-thirds in the 
properties left by Atul Chander Soor be declared by the court. — 
may be restrained by a permanent injunction from wasting, alien- 
ating or otherwise diverting the moveable and immoveable proper- 


ties... .. and a receiver be appointed for managing the same 
~ “during the life of defendant No. 1; valued at Rs. 150.” 
The plaintiff originatly paid a court-fee of Rs. 11 upon his plaint, 


but on the office reporting a deficiency of Rs. 10-4-0, he made good 
the balance before the plaint was registered. Rohilli Moni Dasi con- 
tended, inter alia, that the plaing had been inadequately stamped, 
and th&t the plaintiff had no right to maintain the suit, 
The District Judge dismissed the'suit, holding that the court-fee 
paid was insufficient and that the declaratory suit could not be 
s maintained as the plaintiff's interest was that is a reversioner con- 
tingent on the death of Rohilli Moni. He rajed upon 


Greka Singh v. Wahari Lall Singh [1881] L L. RAin 
Plaintiff appealed. 
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ONE: Sarat Chandra Chaudhri (for J. N. Chaudsi), for the appellant, 
1904. contended that the decision of the court below fvas wrong both as 
~a 


i to the inadequacy of the court-fee and also tq the nature of the 
ANMATHA . ene nee : 
Naru Biswas Tight asserted by the plaintiff. As to court-feé, the plaintiff having 
ee. TON prayed for a declaration coupled with a conseq enjjal lief in the 
DASI. shape of an injunction he had his own option to value his claim, 
Ea and the function of the court was excluded. He referred to section 
7, clause IV(c) of the Court-fees Act. As to the plaintiffs com- 
petency to maintain the suit it was submitted that his son and his 
wife had acquired a vested interest under the provisions of the 
will, the immediate enjoyment being deferred during the space of 
one life, viz., that of Rohilli Moni. The will had also provided that. 
failing the two remaindermen, their shares would devolve on their 
heirs at law. The two legatees: who had obtained a vested interest, 
had died without having received the legacy, and it, therefore, passed 
to the plaintiff as their legal representative. As such, he would be 
perfectly competent to obtain a declaration under section 42 of the 
Specific Relief Act. Illustration (¢) was referred to. 


Satish Chandra Banerji, for the respondents, argued that a 
declaration under section 42, Specific Relief Act, could not be claim- 
ed as a matter of right, and the court below in the exercise of its 
discretion having refused it, this court should not interfere. The 
real object of the suit was to obtain a judicial interpretation of 
the will by a side-wind, and as the plaintiffs title was open to. 
serious doubt, the Judge below had properly refused to determine 
difficult questions of law at his instance. 

The court-fee paid was also insufficient. There were three reliefs 
asked for: (1) a declaration, (2) an injunction, (3) the appointment 
of a receiver. The plaintiff had paid a court-fee of Rs. 10 for the ~ 
first relief, applying art. 17, (iii), sch. II, Court-fees Act. --Buf here 
consequential relief was prayed, and so section 7, subs. iv, cl. (e) 
applied. The plaintiff should have valued the relief and paid an 
ad valorem fee. As the property to which the plaintiff sought to 
make a title was worth much ovet Rs. 10,000, a stamp of Rs. 10° 
was manifestly inadequate. 

° [BanErgI, J. Butit is open to the plaintiff to put any value 
he chooses upon the relief, and as he has not put any, how can you 
say the court-fee paid is insufficient? If now asked, he will put a 
value which will be Pvered by the Rs. 10 stamp.) © ° 

HemeesshOwrever, bound to “ state the amount at which he valued 
the relief sought; and the court below should have called upon him 
to do so, 


if 


a 


. we TI.) HIGH COURT. 


¥ MohMlakshmi(? ){ and we are unable to follow the reasoning 
of it. The rule whifh governs the present case is clearly laid down 
if the judgment of teir Lordships of the Privy Council in the case 
of Rani Anand Kugt v. ThezCourt of Wards(2). In that case it 
was held pyhhein Ldfdshipig. “the at the plaintifi being a contingent 
remote reversionary heir whos Tia Ta Fad neither alleged nor proved that 
there were no nearer reversionary heirs in existence or that they had 
precluded themselves from suing, the suit should be dismissed. In 
the course of their judgment their Lordshipssay: “Their Lordships 
are of opinion that although a suit of this naturé may be brought by 
a contingent reversionary heir; yet, that as a general rule, it must 
be brought by the presumptive reversionary heir, that is to say, by 
the person who would succeed if the widow were to die at that 
moment. They are also of opinion that such @ suit may be brought 
by a more distant reversioner if those nearer in succession are in 
collusion with the widow or have precluded themselves from inter- 
fering.” Now in the case before us, the plaintiff, according to the 
claim, which he makes is’ the person who would succeed to the 
property if the defendant, who is in possession, were to die at the 
present moment. He therefore is the presumptive heir to the 
property, if his case be true, and as such, is entitled to maintain a 
suit of the character with which we are now dealing. We find 
illustrations of the application: of the rule laid down in section 42 
of the Specific Relief Act. Illustration (e) runs as follows :—“ The 
widow of a sonless Hindu alienates part of the property of which she 
is in possession as such. - The -person presumptively entitled to 
possess the property if he survive her, may, in a suit against the 
alienee, obtain a declaration that the alienation was made without 
legal necessity and was therefore void beyond the widow’s lifetime.’ 
This illustration shows that the present case is one to which section 


‘42 is applicable. There was therefore no justification for the dis- 


missal by the learned District Judge of the suit on the ground on 
which he relied in so doing. 

* The suit has not been tried-on éhe merits. -The only question 
which appears to have been- discussed and ‘determined by the 
Court below is the one with-which we have dealt. But in the 
course of his judgment the learned District Judge seems to 
Suggest that the court-fee which has been paid is inadequate. 
He says,“ the plagntiff undoubtedly cannot claim a vested interest 
in those legacies unless he pays the full court-fee and he makes 

(1) [1886] I. L. R., 16 Mad., 90. é 
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a distinct statement in section 8 of his plainif of such aè claim,’ 
He further says-that a court-fee of ‘Rs. 128-0 alone was paid. 
In this he is in error. We find that a court-fef of Rs. 11 was in tHe 
first instance paid and that amount being inaddfjuaté a futher court- 
fee of Rs. 10-4-0 was paid ; so that in-all Rs, -4-9 ha been paid, 
and not, as the learned District Judge mentions, merely Rs. 12-8-0. 
It is argued by the learned Vakil on-behalf of the respondents that 
the court-fee which has been paid is. inadequate, inasmuch as the 
plaintiff claims in addition to his claim for an injunction and for a 
declaration of title also the appointment of a receiver. His argu- 
ment is that if a plaintiff asks the Court to appoint a receiver he 
must value such a claim and pay a court-fee accordingly. We are 
at a loss to see how a value could be put upon a claim for the 
appointment of a receiver. But assuming that such a claim could 
be valued, we are not satisfied that the court-fee of Rs. 21-4-0, which 
has been paid is not adequate to cover the various claims which 
have been made in the plaint before us. If the learned District 
Judge had been of opinion that the court-fee was inadequate, it 
would have been his duty to call upon the plaintiff to make good 
the deficiency, and certainly he would not have been justified in 
dismissing the suit without giving him an opportunity of making 
it good. The suit, therefore, has not been properly tried, and as the 
Court was in error in dismissing it on the preliminary ground to 
which we have referred, we must remand the case to the Court below 


with directions te readmit the suit under its original number and_ 


try iton the merits. It may be well toadd that we do not decide 
that the plaintiff has established that he is entitled to the property 
as representing his widow and son. Upon this point we express no 
opinion. It will lie upon him to establish that he is so entitled 
and therefore presumptive heir to the property. The costs here 
and hitherto will abide the event. 


8. 0. C. Appeal decreed—-Cause remanded. 
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Misjoinder of parties and causes: ‘of action—Civil Procedure Code (XIV of 
1882), section 578—Hindu_ Law—Paurtition, evidence of— Evidence Act 
(T of 1872), section 33—Admissibility of copy of deposition where deponent 
alive but not called. a: 


Plaintiff sued for recovery of possession of property from several 
persons who held possession under several sale-deeds of different dates 
and from different persons. 

Held that although the suit was faulty it should not be dismissed, as 
the defendants were in no way prejudiced by the mis-joinder and the 
irregularity in no way affected the merits of the case or the jurisdiction of 
the Court. Kalyan Singh v. Gurdayal I. L. R., 4 AN., 163, referred 
to. re j 
In order to complete a separation between the members of a Hindu joint 
family a partition by metes and bounds is not necessary. It is enough if 
there is an agreement to become separate in title. Appovier v. Rama 
Subba, 11 M. L. A., 75, cited. : 

Copy of a deposition. is not admissible in sins under section 33 of 
the Evidence Act unless the deponent is dead or cannot be found or is 
incapable of giving evidenéé or his attendance cannot be procured without 
an unreasonable amount of delay or expense, and-even then only when the 
proceedings are between -the same parties or. their representatives in 
interest and the adverse party in the first proceeding had the opportunity 
to cross-examine the witness. 


First APPEAL against ‘the decree (September 30, 1901) of the 
Subordinate Judge of Ghazipur. 


Suit for possession. 


The facts are thus set forth in the judgment of STANLEY, C. J. :— 

“The claim of the plaintiffs*in the suit out of which this ap- 
peal has arisen is for the recovery of shares in two talugas, 
named Suraj Singh and Ragunath Singh, alleged to have been 
the separate property of one Kishen Dayal Singh, deceased, and 
for mesne profits. The plaintiffs claim the property as the daugh- 
ters of Kishen Dayal Singh by his wife Musammat Lachhmina 
Kuar. The defendants Nos. 1, 2 and 3 are purchasérs of part of the 
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property from Musammat Ram Sunder Kuer, offie of the Widows of ` 


Kishen Dayal Singh. The defendants Nos. 4f 5, 6, and 7, as also 


` 12 and 18 are descendants of Karta Singh, the Jrandfather of Kishdn 


Dayal Singh, and the defendants Nos. 8,9, 10 #04 Ia aresthe sons of 
the plaintiffs, Defendant 14, Gopi Singh, is p§rchgser WE part of the 
property. I append a pedigree of the- oy w. Lich, so far as it goes, 
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he EAN setÑup four defences, namely, (1) that the plaint is 
bag for misjoinder off parties :in as much as the purchasers of se- 
parate portions of th property ‘were implesded ‘in one suit along 
bodiéd in the one paint ; (2) that the property the ‘subject- -matter of 
the suit was the joint ancestral property of Kishen Dayal Singh and 
the descendants of his uncles, Hullu Singh ahd. Hünkar Singh, and 
consequently the plaintiffs everi admitting that they are the daugh- 
ters of Musammat Lachhmiria Kuer, are not legally entitled to it; 
(8) that the plaintiffs are not the daughters of Kishen Dayal Singh; 
and (4) as regards the property which was transferred by Ram Sun- 
der Kuar, that the transfers were made by her to satisfy a legal 
necessity and for full consideration, and are therefore binding on the 
reversioners. 

The learned Subordinate Judge held that the suit was not bad 
for misjoinder of parties ; that the property, the subjectamatter of it, 
was the separate property of Kishen Dayal Singh, and that the plain- 
tiffs are ‘the daughters of Musammat Lachhmina Kuer. As regards 
the transfers made in favour of the defendants purchasers, he held 
that these transfers were made to meet a valid necessity in good 
faith and for full consideration.” 


S. Sinha, Durga Charan Banerji and Muhammad Ishaq, for 
the appellants. 


Sundar Lal and Govind Prasad, for the respondents. 
The following judgments were delivered. 


STANLEY, C. J.—All the defendants have acquiesced in the decision 
of the Court below with the exception of the defendants, Chakauri 
Singh, who is a minor, and Bansgopal Singh. They have filed the 
present appeal and before us have pressed four grounds of appeal, 
namely :— 

e(1) That the plaint was not properly verified ; 

(2) ‘hat the suit is bad for misjoinder of parties and causes of 
action ; 

(8) That the property in dispute was not the separate property 
of Kishen Dayal Singh, but was the joint property of Kishen Dayal 
Singh and the members of the other two branches of Bs family of 
Karta Singh ; and 

(4) that the plaintiffs have failed to establish that E are the 
daughters of Kishen Dayal Singh. ; 
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I shall deal with these questions in order. TRS objection to i 
verification of plaint is that Dip Singh under a sfecial power of attor- 
ney from Musammat Suraj Kuar alone verified@t, and that there l. 
no verification by Rup Raj Kuar. We find thpt nof mertly was the 
plaint signed in autograph by Rup Raj Kuer, Unt that Me signeddher 
name in autograph under the verification made by Dip Singh. It 
is manifest that in appending her signature to his declaration she 
intended this as a verification of the plaint. The point raised is a 
futile one, and I would reject it. 

The next ground of appeal is that'the suit is bad for misjoinder of 
parties and causes of action. There appears to me no doubt that the 
suit is faulty in this respect, but it is clear that the appellants were 
in no way prejudiced by the misjoinder. On the contrary, it was 
for their advantage that the questions in issue between the plaintiffs 
and the other defendants should be determined in one and the same 
suit, and not in separate suits. They would have been necessary 
parties to each suit brought by the plaintiffs in respect of the seve- 
ral causes of action, and the irregularity which has been comuiaitied 
in no way affects the merits of the case or the jurisdiction of the 
Court. Having regard to the provisions of section 578 of the Code of 
Civil Procedure, this ground of appeal has in my judgment no force 
(see Kalyan Singh v. Gurdayal (*)). 

I now come to the third ground of appeal, as to which owing to 
the conflict of evidence I have found some difficulty in coming to a 
determination. It is to be borne in mind that the plaintiffs-respon- 
dents succeeded in establishing in the Court below that the property 
in dispute was the separate property of Kishen Dayal Singh. The onus’ 
therefore lies upon the defendants-appellants of satisfying the Court 
that this decision is erroneous. 


[His Lordship, after discussing the oral evidence, proceeded thus :—] 

The evidence of these witnesses by itself is not of a character 
which can be regarded as of much value but it must not be lost 
sight of that Kishen Dayal Singh died upwards of 30 years ago and 
but little parol evidence of a sefparation would ordinarily be not 
procurable. Taken in conjunction with the documentary evidence to 
which I shall now refer, it is not unimportant. It is a significant 
fact that with the’ exception of the two appellants the other mem- 


© bers of the family have accepted the decision of the Court below and 


none of them, has ventured into the witness-box gio contrqvert the 
case made by the plaintiffs. 


. (1) [1881] L L. R., 4 All, 163. 


JL. IL] } HIGH COURT. 


b Is sehied law tilt a partition by agreement is complete with- 
ouf apportionment. If the members of a joint family agreed to 
become separate in title, it is not necessary in order to complete the 
separation tltatyth®re sKould be an actual partition by metes and 
bounds. In the case of Appovier v. Subba Aryan(’) their Lord- 
ships of the Privy Council say at page 92, “If there be a conversion 
of the joint tenancy of an undivided family into a tenancy in common 
of the members of that undivided family, the undivided family 
becomes a divided family with reference to the property which is the 
subject-matter of that agreement, and that is a separation in interest 
and in right, although not immediately followed by a de facto actual 
division of the subject-matter. ‘This may at any time be claimed by 
virtue of the separate right”. 

One fact to be noted is that after the death of Kishen Dayal 
Singh his widows were recorded as owners. This of itself is not a 
matter to which much weight can be attached, inasmuch as not 
infrequently the heirs of a deceased Hindu allow the. name of his 
widow to be recorded as owner, as it is said, for her congola.‘sn. If, 


‘however, we find in documents of title that separate ownership is 


rocognized, the fact that a widow has been recorded as owner is not 


' unimportant. 


[His Lordship, after discussing the documentary evidence, pro- 
ceeded thus :—] 

The weight of evidence on this point appears to me to be alto- 
gether on the side of the respondents. Our attention has not been 
called to any evidence which leads me to think that the decision of 
the Court below was erroneous. 

The last question for our determination is the parentage of the 
plaintitfs-respondents. It isa remarkable fact that not one of the 
defendants has ventured into the witness-box and denied that the 
plaintiffs are the daughters of Kishen Dayal Singh. Even the adult 
appellant Bansgopal has not denied their paternity. A deposition 
which was made by the defendant, Dund Bahadur, who is the son of 
the plaintiff Suraj Kuer, on the 16th of April, 1899, on the occasion 
of an inqtiiry by the Naib Tahsildar, held in connection with muta- 
tion proceedings in respect of mauza Jharkata, was sought to be 
relied on by the appellants. In this deposition he alleged that 
Iachhmina Kuer died childless and that Kishen Dayal had no issue, 
male or female, by] his wife Sunder Kuer, except Suraj Kuer. This 
deposition was objécted to on behalf of the plaintiffs-respondents as 
being. inadmissible. The learned Subordinate Judge i in his judgment 


. (1) [1886] 11 M. L A., 75. : 
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plaintiffs are the daughters of Kishen Dayal Singh. The defendants- 
appellants rely upon the deposition of Dund Bahadur as evidence that 
Lachhmina Kuer died childless. It seems to me that#neither the report 
of the Tahsildar nor the deposition of Dund Bahatlur is legally 
admissible inevidence. As regards the deposition of Dund Bahadur, 
he was a defendant to the suit and might have tendered himself, for 
examination, If he had been examined and had given evidence in- 
consistent with the evidence which he gave before the Naib Tahsildar, 
he might have been confronted in cross-examination with his former 
deposition. Not, however, having been examined, I wholly / il to 
understand how a statement made by him can be adm‘_ved in 
evidence. Section 33 of the Evidence Act enumerates the cases in 
which the evidence given by a witness in a judicial proceeding or 
before any person authorised by law to take it, is relevant for the 
purpose of proving in a subsequent judicial proceeding or at a later 
stage of the same judicial proceeding the truth of the facts which it 
states. These are when a witness is dead or cannot be found, or is 
incapable of giving evidence or is kept out of the way by the adverse 
party, or if his presence cannot be obtained without an amount of 
delay or expense which under the circumstances of the case the Court 
considers unreasonable. Even in these cases a safe-guard is provid- 
ed. Such evidence is only admissible when the proceeding was 
between the same parties or their representatives in interest; and the 
adverse party in the first proceeding had the right and opportunity 
to cross-examine ; and the questions in issue were substantially the 
same in the first as in the second proceeding. This section obvious- 
ly, I think, does not apply to the deposition made by Dund Bahadur, 
and I am clearly of opinion that the admission of his deposition 
would be a clear offence against the well-established rules of evidence, 
I would therefore unhesitatingly reject it. 

{His Lordship, after discussing the evidence further, proceeded 
thus :-—] 

It seems to me that the condyct of the defendants is inexplicable 
on any other basis than that they are well aware that the plaintiffs 
are the daughters of Kishen Dayal Singh. As I have already point- 
ed out, with the exception of Bansgopal Singh and the minor Cha- 
kauri Singh, the other defendants have acquiesced in the judgment 
of the Court below and have not appealed. ‘Lhe case is one by no 
means free from difficulty owing ‘to the serious*onflict im the evi- 
dence of the witnesses who have been examined on both sides, as 
well as the intonsistencies to be found in the documents to which I 


referred to the report of the Naib Tahsildar | js evidence that $- 


s 
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hive referred. It selms to me, however, thatthe weight of evidence 
ison the plaintiffs-respondents’ side, and that the Court below came 
to a right conclusion. I would for the foregoing reasons dismiss 
the appeal With costs. 


Banurst, J.—I’ agree with..the learned Chief Justice in the 
admissibility in evidence of the deposition of Dund Bahadur Singh, 
dated the 16th of April, 1899, I express no opinion. Even if that 
deposition be admitted, it is not sufficient to rebut the evidence 
detailed in the judgment of the learned Chief Justice which es- 
tablishes the parentage of the plaintiffs, and to justify us in 
interfering with the finding of the Court below, a finding in which 
almost all the members of the family have acquiesced. The state- 
ment of Dund Bahadur Singh was manifestly made to defeat the 
claim set up by Bachkan Singh, son of Rup Raj Kuer, and seems 
to have been untruly made. I agree in dismissing the appeal 
with costs. 


By THE Court.—The order of the Court is that the appeal be 
dismissed with costs 


M, L. N. Appeal dismissed. 
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Estoppel— Equity—Benamidar, sale by~— Beneficial owner bound to make 
representations good. 


Where the owner of certain immoveable property, after having executed 

a fictitious sale-deed thereof in favour of some persons, brings about a 

sale of the same by these ostensible vendees in favour of a third party, who 

purchases the property for consideration upon representations made to 

e him by the real owner, the latter Vill be precluded from setting up his 

tite against the second purchaser, and the sale to him will have the effect 

of conveying to him the interests of the actual owner even as against an 
execution creditor of the latter. 


e SECOND APPEAL from the decree (January 11, 1902) of Rai 
Kishanlal, Additional Judge of Meerut. é 
e 


e ° 


Suit for a declaration. 
* 4S, A. No. 325 of 1902. Py 
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CrviL The circumstances under which it was broug ht, are thus set forth 
1904. in the judgment of the High Court :— 
—— “ One Ghulam Mustafa was indebted to the original plaintiff, Nand 


ae Rad Ram on two accounts, first he owed to the plaintitty some money 


Mursapp1 Lat. due upon the basis of account books; secondly, Ae was indebted to 
pau him under a mortgage executed on the 17th of November, 1886. 
Nand Ram first obtained a decree for the money debt, and in 
execution of that decree caused certain house property to be 
attached as the property of Ghulam Mustafa. In the meantime, 
on the 28rd of August, 1889, Ghulam Mustafa had executed a sale- 
deed of some of the property in favour of his two wives, Kalsum and 
Azimun, ostensibly in lieu of their dower. These ladies objected 
to the sale of the property which Nand Ram had caused to be 
attached in execution of his money decree, but their objections 
were disallowed, Thereupon they brought a suit to have their 
rights declared on the basis of the sale-deed, but that suit was 
dismissed on the 10th of February, 1901, the Court holding that the 
sale-deed on the face of it was a fictitious and colourable transaction. 
One of the properties comprised in that sale was the village 
Khindaura which is in dispute in this suit. On the 29th of Octo- 
ber, 1901, the two ladies sold it to Net Ram and others. Ghulam 
Mustafa, it is said, assented to that sale and attested the sale-deed 
as a witness. A suit for pre-emption was brought by one Dildar Ali 
in respect of this sale, and he got a decree on the 5th of May, 1892. 
Subsequently, on the 16th of March, 1895, he sold the property to 
the defendants-appellants before us. Nand Ram brought a suit 
against Ghulam Mustafa for sale under the mortgage executed in 
his favour in 1886 and obtained a decree. In execution of that 
decree he caused the mortgaged property to be sold, but the pro- 
ceeds of the sale being insufficient to discharge the mortgage, he 
applied for and obtained a decree under section 90 of the Transfer 
of Property Act. In execution of that decree he caused the village 
Khindaura to be attached as the property of his debtor, Ghulam 
Mustafa. The appellants here suécessfully intervened in the exe» 
cution proceedings. The present suit was thereupon brought by 
Nand Ram for a declaration that the property was the property 
~ of his debtor, Ghulam Mustafa, and was liable to sale in execution 
of his decree. The Court of first instance decreed the claim, andè 
that decree has been affirmed by the lower appellate Court.” 


Motilal Nehru, M. M. Malaviya and Mohan Lal Nehru, for the 
appellant. s . 


i VOL. H HIGH COURT. 


t Parbati Charan- Chatterji and Satish Chandra Banerji, for the 
Jespondent. ; 
The judgment of the High Court proceeded as follows :— 


BANERJI, g.. Both Courts have held that as the sale-deed in 
favour of Kalsum and Azimun has been declared in the pre- 
vious litigation between theni and the plaintiff to be a fictitious 
transaction, the defendants-appellants deriving their title from the 
two ladies, cannot set up their right against the plaintiff. In so 
holding, the Courts below have overlooked one fact, the determina- 
tion of which is, in our opinion, very material. It is this: assuming 
that the two ladies, Kalsum and Azimun, had no right to the property 
and that the sale-deed in their favour was nominal and fictitious, if 
the sale by them to Net Ram was brought about by Ghulam Mus- 
tafa, who was the actual owner of the property, and if Net Ram pur- 
chased the property for consideration upon representations made to 
him by Ghulam Mustafa, the latter would be precluded from setting 
up his title against Net Ram, and the sale to Net Ram would have 
the effect’of conveying to him the interests of Ghulam Mustafa, 
which the latter had purported to convey by the fictitious sale-deed 
to his two wives. If Ghulam Mustafa has thus ceased to have any 
interest in the property, the plaintiff as the creditor of Ghulam 
Mustafa under a decree under section 90 of the Transfer of Property 
Act, cannot proceed against the property now in the hands of the 
successors in title of Net Ram. It was thus very material for the 
purposes of the suit for the-Courts below to determine whether Net 
Ram was a purchaser for value, and whether the sale to him was 
made with the assent of and upon representations made to him by 
Ghulam Mustafa. That issue the Court below has failed to deter- 
mine. We refer it to the lower appellate Court under section 566 
of the Code of Civil Procedure. The Court will take such addition- 
al evidence as may be necessary, and on return of the findings ten 
days will be allowed for objections. 

[Upon the finding submitted by the lower appellate Court the 

* appeal was decreed with costs o 8th August 1904.] 
M. L. N. Decree reversed. 


99 
CIVIL. 


1904. 
Naren? 
Tursi Raw 


ve 
Mersappi LAL, 


Banerji, J. 


ae _-HIGH COURT. i 4 L. J. R: 
_ CRIMINAL. £ p : A 
` 1904. ee o l ( 
Daras, SRI RAM AND CHOTI ®q° 
STANLEY, C. J. : : ` ’ 
BANBRJI, J. l VETSUS 
me KING-EMPEROR* ; 7 


Criminal Procedure Code (V of 1898), Section 164, statement under, admissibility 
of—No confession. 

A dead body of a boy was found buried beneath a wall of the house of 
Musammat Choti. Sri Ram, being suspected of murder, absconded  Choti_ 
was examined ag a witness under section 164, Criminal Procedure Code, 
and deposed that Sri Ram had committed the murder. Choti and Sri 
Ram were subsequently tried for the murder of the boy whose body was 
found buried. Choti withdrew her statement, saying that she was coerced 
into makingit. Held that the statement of Choti was not admissible in 
evidence against Sri Ram. Held further that the said statement was not 
a confession of guilt by Musammat Choti and her conviction for murder 
was bad. 


CRIMINAL APPEAL against the judgment (November 23, 1904) of 
B. J. Dalal, Esq., Sessions Judge of Mainpuri, 
The facts are fully set out in the judgment. 


A. E. Ryves (Government Advocate) for the Crown. 


The accused were not represented. 


The judgment of the Court was delivered by 
STANLEY, C. J.—The convictions of the appellants, Sri Ram and 
Musammat Choti, on a charge of the murder of one Goli Batta, can- 
not be supported. The facts which have been disclosed in evidence 
are very few and simple. It appears from that evidence that Baldeo 
Ram, who is the father. of the appellant, Sri Ram, lives in an enclo- 
sure which is also occupied by several mémbers of his family, namely, 
Sri Ram, Sri Ram’s wife, the appeljant, Musammat Choti, and her p 
husband Sobha Ram, and also a younger brother of Sri Ram, ealled 
Mata Pershad. On the date of the murder, Sobha Ram was admit- 
, tedly absent from the village. Musammat Choti and her husband, 
Sobha Ram, lived ina house in the enclosure, separate and apart 
from the other members of the family. On the 11th of August last 
Goli Batta, the murdered Youth, was last seen alive ne&r the enchosure 
of Baldeo. He was missed in the afternoon of that day and search 
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was matle for him by his father and other villagers. One Kalka 


Pershad, who was a near neighbour of Baldeo, stated that about 
noon he saw Goli Batta going towards the house of Sri Ram, which 
adjoins hiyownthouse, and he appears to have been the last person 
who saw Goli Bagta alive. The information which he gaye, led the 
villagers to make inquiry at the house of Baldeo, but no information 
was elicited, unless it be the ‘ease, as is alleged on behalf of the 
prosecution, that Sita Ram was questioned upon the subject, 
and stated that the boy would be found in a well which was on 
land closely adjoining. This well, it is said, was searched, but 
the boy was not found to be init. Then it is said that the false 
information given by Sita Ram led the villagers to suspect that 
he had something to do with the disappearance of the lad, and 
consequently a watch was kept upon the house in which he 
resided. Information was given to the Police on the following day, 
the 12th, by Piare Lal, who is the elder brother of the father of the 
unfortunate lad Goli Batta. It is important to see what the infor- 
mation was which he gave to the Police. In his statement to them 
he said that on the day in question he was at a village called Dhol- 
pura and came back to his house in the evening ; that on his arrival 
his brother informed him that Goli Batta had been missing since 
4 o'clock that day and that they had been in search of the boy. He 
said that subsequently he too searched in the village and the graz- 
ing ground for the whole night but no trace of the lad could be 
found anywhere. Then he says, “ Kalka Pershad of the village saw 
Goli Batta going as far as the door of the house of Baldeo, but that 
no information as to the boy- -having proceeded further, was forth- 
coming.” This is the meagre information which was laid before 
the Police on this occasion. It appears that the villagers expressed 
their suspicion that Sri Ram was connected with the disappearance 
of the lad, for it is in evidence that Baldeo made a statement to the 
effect that Sri Ram had nothing to do with his disappearance, but 
that the appellant ate he bgt had murdered the boy. Musam- 
mat Choti was taxed with the n\urder and she appears to have alleged 


* that Sri Ram murdered the boy and that she herself had nothing 


to do with the murder. She then appears to have given informa- 
tion to the Police as to the ornaments which the boy was wearing 
on the afternoon in question, and she subsequently pointed out the 
place in one of the rooms of her house in which the dead body was 
founde She alao gave up the ornaments which the unfortunate lad 
was wearing. Sri Ram disappeared from the village and was not 
arrested until the 24th of August last. In the meantime, Musammat 
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haas the allegation contained in her statement so made. She says in it 


PEE D that the boy on the afternoon in question went ifte the chaupat 


vo with Sri Ram to play a game of tauri, that she loeked in and saw 
zed ei Sri Ram catch hold of the boy and as she says twist his throat. 
nss She asked Sri Ram what he had done and Sri Ram told her to keep 
Sindi D s quiet. She then says that she came into the house and told Sri 
Ram’s wife that her husband had murdered Bhuri’s son. Then sho 

says that in the evening Sri Ram took the dead body of the boy 

inside the house and disposed of it in some chaff, but that on the 

following day he brought a spade from his house, dug a pit in her 

house and buried the corpse in that pit and placed earth over it, and 

afterwards Sri Ram disappeared from the village. She further in 

her statement said that the boy was wearing a pair of churis and 

three balis, and that these were taken off by Sri Ram and concealed 

by him in the wall of her house. She further says that she pointed 

out the place where the corpse was buried and also the ornaments. 

Beyond this statement made by Musammat Chhoti when she was 

under examination as a witness, the evidence which was adduéed on 

behalf of the prosecution is most meagre. Bhure, the father of the un- 

fortunate lad, knows little or nothing. He says that at 8 p. m. of the 

evening of the murder, Sri Ram went to a well and shouted that 

Goli Batta was inside the well and that this aroused the suspicion 

of the villagers. He is supported in this statément by his elder 

brother Piare, whe«Says that Kalka Parshad informed him that he 

had seen the boy at the door of Sri Ram's house at noon and that 

after 7 p. m. Sri Ram went to a dry well and called out Goli Batta’s 

name and actually told the witness that Goli Batta answered him 

from below. Now it is a remarakable fact that in the report which 

was made on the subsequent morning by Piare to the police not a 

word is said of this remarkable fact, namely, that Sri Ram had stated 

that the boy was in the’ well. If ui a thing had happened, it 

would have so impressed itself upon Zhe mind of Piare, the child’s , 

uncle, that he would undoubtedly have mentioned it to the Police. 

Nothing whatever is mentioned in regard to it in the first report. 

e It also seems hard to understand how Sri Ram, if he had been 
guilty and was aware that the body of the boy had been disposed of 

in the house of Musammat Choti, would have told such a barefaced 

falsehood to the, persops “who were in search of thé boy, namely, 

that the boy was in the well and that he had answered him when 

called. The falsity of the assertion would at once have been dis- 
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covered by an examination of the well. There is no other evidence 
upon the record which is of any value in helping us to come to a con- 
clusion as to the truth of the charge against the appellants. Now, 
undoubtedly” tié unfortunate lad was murdered and was no doubt 
murdered for the sake of his ornaments, which were of the value of 
Rs. 25. It is clearly established that the body of. the boy was found 
in one of the rooms of the house ih which Musammat,Choti resided, and 
it is also clearly established that Misammat Coti pointed out where 
the dead boy was deposited and “also gave up, or at least pointed 
out, where the ornaments were placed, which” the boy wore on the 
afternoon of his death. The question is whether these circumstances 
are such as to justify the Court in coming to the conclusion that 
either Sri Ram or Musammat Choti took pe in the murder or 
themselves committed the murder. 

We shall first take the case of Sri Ram. The only evidence against 
him is the evidence of the two witnesses, Bhure,- father of the boy, 
and Piare, and also of Kalka. That evidence, if true, only proves that 
Sri Ram told the villagers that the boy was in the well. There is 
also the fact, upon which a Court is always entitled to lay some 
stress, namely, that Sri Ram disappeared the day after the murder, 
There is no other legal evidence to connect Sri Ram with the murder, 
The learned Sessions Judge appears to have used the deposition, 
which was made by Musammat Choti under section 164 of the 
Criminal Procedure Code, as evidence against Sri Ram. But Musam- 
mat Choti who made this deposition, though a witness at the time 
when she made it, was not a witness at the trial, but a co-accused, and 
consequently Sri Ram had no opportunity of cross-examining her, 
In no way could hep statement made under section 164 be used in 
evidence against Sri Ram. It may be used as evidence against 
herself, but certainly not as against Sri Ram, It appears to us that 
. the learned Sessions Judge ought not to have admitted that state- 

ment as evidence against Sri Ram. And if that evidence is left out 
of consideration there is rally N evidence worth the name upon 
which a Court would be justified fh finding that Sri Ram was guilty 
of the fhurder. The learned Government Advocate has seen the 
weakness of evidence which has been given against Sri Ram and has 
really not been able to press the case as against him. The evidence 
#s such as to create a case of the strongest suspicion against the mem- 
bers of the household of. Baldeo, and no doubs the disappearance of 
Sri Ram is a fact which is not at all in his favour, but’at the same 
time it is not to be overlooked that when a charge is brought by 
neighbours against a villager, frequently we find that the villager 
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disappears from the village out of fear of the consequences of the 
suspicion aroused against him. We do not think, therefore, that we 
could safely rely upon this evidence as establishing the guilt of Sri 
Ram. There is not merely a doubt, but a strong cous f In his favour, 
and he is entitled to the benefit of the doubt. We" must, therefore, set 
aside the coviction in his case and order his release. 

As regards Musammat Choti, the case seems to be still weaker. The 
evidence for the prosecution is equally weak. With the exception 
of the statement contained in her deposition taken under section 164 
and to the fact that she pointed out where the dead body was to be 
found and also handed over the ornaments, there is nothing to 
connect her with the murder of this lad. Her statement is nota 
confession of guilt, but, on the contrary, as she asserts of entire in- 
nocence. She says in it that Sri Ram, her brother-in-law, was the 
murderer of the boy, that Sri Ram told her to be quiet, and he buried 
the body of the boy in the room of her house and concealed the 
ornaments, which he was wearing, in that room, She nowhere in 
her evidence implicates herself as a participator in the murder. 
Though it may be that her statement would be sufficient upon which 
to base a conviction under section 411 of being in possession of stolen 
property, and perhaps also under section 201 of causing the dis- 
appearance of evidence, the evidence is altogether meagre and 
unsatisfactory on which to justify a conviction of murder, and in her 
case also we must set aside the conviction and direct her reléase. If 
the Magisterial. authorities think that there is sufficient ground 
against her for a charge under the two sections to which we have 
referred or one of them, it will be open to them to take action, not- 
withstanding her acquittal on the charge of murder, 

We, therefore, for the foregoing reasons, set aside the convictions 
and acquitting both the appellants of the offences of which they have 
been convicted, we direct that the appellants be forthwith released. 


M. L. N. Fak set aside. 
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Court Fees Act (VII of 1870), section 7, cl. 9—Redemption suit—Amount TANDET, C. J 
disputed in appeal—Fee payable. - 


The plaintiffs obtained a decree for redemption on payment of Rs.1,155. 
Considering that the amount exceeded that properly. payable by Rs. 288 
they appealed and valued the appeal at Rs. 288, paying court-fee on that 
amount. 

Held that in the case of an appeal, in a suit for redemption, if 
the subjéct matter of the appeal can be determined, the appellant is only 
bound to pay a court-fee on the amount ascertained to be the value of the 
subject matter of the appeal. Parbhu Narayana v. Sita Ram, I. L. R., 
13 AIL, 94, not followed. 


Report of the Stamp Reporter of the High Court in Second Appeal 
No. 874 of 1904. 

This was a suit for redemption. 

Plaintiffs obtained a decree for redemption on payment of 
Rs. 1,155. Considering that the amount should have been less by 
Rs. 288-11-0, they appealed, valuing their appeal at that amount and 
paying court-fee thereon. The fee was reported to be sufficient and 
the appeal was eventually decreed. Defendants appealed to High 
Court. The Stamp Reporter reported that the plaintiff should 
have paid court-fee on the mortgage money under clause 9 of 
section 7 of the Court-fees Act. He relied on the case of Prabhu 
Narayan Singh v. Sita Ram (I. L. R., 18 All 94). 


Sital Prasad Ghosh for the plaintiffs respondents, submitted that 
the ruling cited was not in pant. In that case the relief which 
the appellant in that appeal claXned was a decree for redemption 
én payment of the amount, if any, which was due—a relief which 
according to the learned Chief Justice, it was impossible to value : 
whereas here it was possible for the appellants in the lower d 
appellate Court to place a money value on their appeal to that 
Court. In any case, section 7, sub-section 9 of the Court-fees Act 
applied ọnly to sits and not to appeals: and there bging no special 
provision in regard to appeals in such class of cases, the general 
E °S, A. 374 of 1904, 
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Crvin. rule laid down in clause 1 of schedule I of the Act prescribing dd 
1905. valorem fees would apply. 
Neran R ae STANLEY, C. J.—This matter comes before the Court on an objec- 


tion raised by the plaintiffs-appellants to the report i the office in 
poate regard to an alleged insufficiency of the court-fee paid in the lewer 
Stanley, C. J. appellate Court. The suit was one for redemption of a mortgage of 
a the 3rd of November, 1890, on payment of a sum of Rs. 499-15-0, the 
principal money expressed to be secured by the mortgage. The~ 
plaintiffs succeeded and obtained a decree for redemption, but upon 
payment of a sum of Rs. 1155-14-0. The plaintiffs considering that 
this amount exceeded the amount properly payable under the security 
by a sum of Rs. 288-11-0, preferred an appeal to the lower appellate 
court and valued their appeal at the sum of Rs. 288-11-0, the sum 
in dispute and paid the proper court-fee on an appeal of that value. 
On appeal to this Court the office reported that the court-fee paid 
in the lower appellate Court was insufficient, inasmuch as under 
section 7 (ix) of the Court Fees Act in a suit for redemption of a 
mortgage, the court-fee is estimated according to the principal 
money expressed to be secured by the instrument of mortgage. The 
objection of the office was based upon a ruling of my predecessor Sir 
John Epa, in the case of Parbhu Narayana v. Sita Ram('), and 
having regard to that decision was properly made. The objection 
which has been filed to the report is that in the case of an appeal in a 
redemption suit the court-fee payable is not to be calculated upon 
the principal money expressed to be secured by the instrument of 
mortgage when the appeal is only concerned with a definite portion 
of the sum declared by the Court below to be payable in respect of 
the mortgage. The contention is that the amount or value of the 
subject matter in dispute in the appeal is an ascertained sum, viz., 
Rs. 288-11-0 and that where the amount is so ascertained, the court- 
fee payable is an ad valorem fee. 
The question is one of some difficujfy but having given it the best 
thought that I can, I have come fo the conclusion that the view 
~- expressed by my learned predecessor is open to doubt, and that% 
i contrary view which was expressed by my brother BURKITT in a later 
4 unreported case of Lala Rup Kishore v. Maya Ram/(*), is correct. 
The facts of that case (S. A. No. 1225) were so far as I can see in sub- 
stance identical with those of the present case. My brother Burxir? 
held in that case that*the case decided by Epox, C. J., to, which I 
have referred, was hotin point. As to this, I must confess that I am 
(1) [1891] I. L. R., 13 AIL, 94. 
s (2) S. A. No, 1225 of 1893. 
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uhable to distinguish the two cases. He held in that case that the 
court-fee was payable only on the amount at issue in the appeal. 
It appears to me upon a perusal of section 7 of the Court Fees Act 
and Schedute B® that Act, that in a case such as the one before 
me, the court-fee idto be calculated on the value of the subject matter 


‘in dispute only, Section 7, sub-section (9), provides that in suits 


against a mortgagee for the. recovery of the mortgaged property 
the court-fee is to be valued according to-the principal money 
expressed to be secured by the instrument of mortgage. ‘This section 
is confined to a suit apparently, and not to an appeal. In Schedule 
I to the Act we find that in the case of a plaint or memorandum of 
appeal not otherwise provided for in the Act, except those mentioned 
in section 3, an ad valorem fee is payable at the rate mentioned in 
that Schedule. In this Schedule memorandum of appeal is speci- 
fically mentioned, while in section 7 of the Act a memorandum of 
appeal is not mentioned. Therefore I take it that ifin the case of an 
appeal the value of the subject matter of the appeal can be deter- 
mined as it has been in this case, the appellant is only bound to pay 
a court-fee on the amount ascertained to be the value of the subject 
matter of the appeal. For these short reasons it appears to me that 
the view expressed by my brother Burxirv, in the case decided by 
him to which I have referred, is correct, and therefore I allow the 
objection raised before the Court and declare that the court-fee paid 
in the lower appellate Court is sufficient. 
M. L. N. 


MEHIN LAL 
versus 
BADRI PRASAD,* 


Lambardar and co-sharer—Suit for profitis—No denial of co-sharer’s title—Profits 
withheld for over b ua possession, 


The possesssion of a lambardar will not necessarily be adverse to that 
of a co-sharer, though the co-sharer does not receive profits for over 12 
years, Itisonly when alambardar has set up an adverse claim or has 
repudiated the title of a co-sharer that his possession can be regarded as 
adverse. Muhammad Husain v. Badri Pershud, A. W. N., 1895, page 88 
distinguished. Mahadeo Pershad v. .Raja Sawal Singh, L. P. A. No. 8 of 
1902, not faflowed. Raj Bahadur v. Bhara? Singh, S. A. 1132 of 1902, 
followed. : j 
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` APPEAL under section 10 of the Letters Patent against the judg- 
ment (March 25, 1904) of the Hon'ble Mr. Justice BANERJI. 


Suit for profits. ; ed 


Defendant, lambardar, pleaded adverse possesion. The Courts 
below found that profits were not ‘paid for over 12 years but that 
plaintiff's title was never denied or repudiated. Suit decreed. 


Defendant appealed. 


Parbati Charan Chatterji, for the appellant, contended that it was 
for the plaintiff to prove his possession within 12 years, The find- 
ing being that no profits-were paid for over 12 years, the suit was 
barred. He relied on 


Muhammad Husain v. Badri Pershad [1895] A. W. N., 88. 
Mahadeo Pershad v. Raja Ram, L. P. A. No. 8 of 1902. 


Gulzari Lal, for the respondent relied on 


Raj Bahadur v. Bharat Singh, S. A. 1132 of 1902 (vide footnote). 


The judgment of the court was delivered by 


*Srantgy, C. J.—This is an appeal under section 10 of the Letters 
Patent against a judgment of a learned Judge of this High Court, 
The suit was brought by the plaintiff to recover against the defen- 
dant the share of profits of certain property of which the plaintiff 
alleged that he was a co-sharer. The Court of first instance decreed 
the claim, and this decree was affirmed on appeal by the lower 
appellate Court and also by the learned Judge of this Court on 
second appeal. We are of opinion that under the circumstances of 
this case the decision of our learned brother was perfectly correct. 
It is found as a fact that the share of the property in respect of 
which the claim was brought formerly belonged to one Bhagwan 
Das who was the predecessor in title of the plaintiff. - He died in the 
year 1888. Upto the time of hif death, Bhagwan Das enjoyed 
the profits of his share. It is further found that after the death of 
Bhagwan Das the property either did not yield any profits ér that 
if it did yield any profit, the profit was so insignificant that. the 
successors in title of Bhagwan Das did not trouble themselves in 
respect of it. It is further found that the appellant, who is the? 
lambardar of the propesty, never denied the plaintiff's title or set up 
an adverse tite in himself until the year 1900. . Having regard 
to these facts the learned Judge of this Court held, , concurring with 
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the views of the lower Courts, that the plaintiff was entitled to 
succeed. ae 

The presen} gppeal has been preferred on the ground that in as 
much as it’ was ngt established in evidence that at any time during 
twelve years previous to the suit, the plaintiff had obtained any pro- 
fits, his claim was barred by limitation. Reliance-is placed in respect 
of this contention upon several authorities to which we shall shortly 
refer. One of these is the case of Muhammad Husain v. 
Badri Prasad (+). In that case it was held by our brother ATKMAN 
that the mere circumstance that a co-sharer’s name is recorded in the 
revenue papers will not prevent a suit by him for his share of profits 
being barred by limitation, if in fact he has received no profits for 
more than twelve years prior to the suit. Ona perusal of the facts 
of that case it will appear that so long back as the 25th of August 
1879, the lambardar set up an adverse claim to the property, alleging 
that the plaintiff had not received any- profits of the property for a 
period of twelve years. In this defence the lambardar set up an 
adverse title to the property. The learned Judge orf appeal says with 
regard to the plea that in 1879 the defendant denied the plaintiff's 
title, “I would observe that it is not shown that it was in 1879 that 
the defendant first denied the plaintiff's title. From the defence 
in the former suit and from the fact that it is not shown that the 
plaintiff ever received any profits from this share, I infer that the 
defendant has all along denied the plaintiff's title”. That case is nob 
an authority in support of the proposition which is advanced on 
behalf of the appellant in this case. It wasfound init as a fact 
that the defendant had all along denied the plaintiffs title. In the 
case before us it has been found as a fact that the defendant never 
denied the plaintiffs title or set up an adverse title in himself until 
the year 1900. 

Another case which has been relied upon on behalf of the ap- 
pellant is the unreported case of Mahadeo Pershad v. Raja Sawal 
Singh(*). In that appeal, BLAIR and AIKMAN, JJ., concurring with 
Mr. Justice Knox, held that “the current of authority is con- 
sistently in favour of the view taken by Knox, J.” . Mr. Justice 
Knox in his judgment in second appeal states that “there is a 
chain of rulings of this Court, extending from 1868 down to the year 
#1895, in which it has been held consistently that a lambardar may 
obtain adverse possession of the share of a cosharer by withholding 
and appropriating to his own use the profits ‘thereof. The mere 

- (1) [1895] A. W. N., 88. 
(2) L. P. A. No. 8 of 1902. . 
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entry of a co-sharer’s name does not give him a right to 
the profits in the absence of any reliable proof that he has ; 
enjoyed those profits at any time within twelvg fears prior to 
the institution of the suit.” This dictum, is pressed upon 
us as a decision that in any case where aco-sharer fails to establish 
that he has within a period of twelve years received the profits of his 
share, his claim is barred by limitation. The language is undoubted- 
ly susceptible of this meaning, but we are disposed to think that by 
the use of the words “ withholding and appropriating to his own use 
the profits,” the learned Judge intended to convey ‘a refusal on the 
part of the lambardar after demand to pay any share of the profits 
to a co-sharer.’ If this be the meaning of the words, then we see no 
difficulty in accepting this as a true exposition of the law; otherwise 
we are unable to agree in the view expressed in the judgment. We 
are disposed to accept the ruling of a Bench of this Court Raj 
Bahadur v. Kuar Bharat Singh (*), in which this question was dis- 
cussed. There it was held that the mere non-payment of the share 
of a co-sharer by the lambardar for a period of twelve years did not 
bar the right of the co-sharer subsequently to maintain a suit for the 
arrears due to him for the preceding three years, it not having been 
established that the lambardar or his predecessors in title ever 
claimed or set up an adverse title to the share in dispute to the ex- 
clusion of the plaintiff or ever repudiated the right of the plaintiff or 
his predecessors in title to enjoy the profits of that share. We 
think that possibly the nature of the possession of a lambardar 
has been overlooked in the lower Courts. ‘he possession of the 
lambardar is not adverse possession. It is only whena lambardar 
has set up an adverse claim or has repudiated the title of a co-sharer 
that his possession can be regarded as adverse. For these reasons 
we think the view of our learned brother in the appeal which was 
preferred to him is perfectly correct. We therefore dismiss the 
appeal with costs. : 
M. L. N. Appeal dismissed. 
(1) S. A. 1132 of 1902. 3 s 
S. A, 1182 of 1902. 
RAJ BAHADUR 


versus 

KUAR BHARAT SINGH 

The material portion of ‘the judgment of STANLEY. C. J¥% and Baasrsi, J., 
was as follows : 

The next contention is that the claim of the plaintiffs is barred by the Statute 

of Limitation inasmuch as it has not been shown that within a period of 12 
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e \ a GHAZI-UD-DIN 
À versus i, 
BISHEN DAYAL axD ANOTHER.” 


Res judicata—Suit against certified purchaser held burred—Certified pur- 
chaser suing for profils—Defence not barred—Civil Procedure Code (XIV 
of 1882), Section 317. 

G purchased some land in the name of Bata sale in execution of a 
decree against himself and remained in possession. After sometime he 
brought a suit for a declaration that B was his benamidar, That suit was 
dismissed as barred by Section 317 of the Civil Procedure Code. B there- 
upon brought this suit for his share of profits. G pleaded that B was not 
the owner but was his benumidar. 


Heid that the dismissal of G’s suit not being on the merits, left him 
exactly in the position in which he was when the suit was instituted, a 
position in which if his benamidar sought to enforce any right against him, 
he might set up his beneficial ownership as a defence; and consequently 
the suit was not barred by the rule of res judicata. 

° L. P. A. 26 of 1904. 





years before the institution of the suit the plaintiff was either in* possession 
or in receipt of any profits of the sir lands in dispute. With regard to this con- 
tention we are of opinion that the decisions of the Courts below were correct 
and for this reason. The .mahal isan undivided mahal. The plaintiff has been 
in receipt of his share of the profits of the mahal, with the exception of the 
sir land in dispute, since the date of his purchase six years ago, and prior to 
that his predecessor in title was in receipt of those rents and profits. It is 
therefore not a case in which the plaintiff has been excluded from all partici- 
pation in the rents and profits. It is not a case ia which he relies upon merely 
a paper title and therefore, as it seems to us, some of the cases which have been 
relied upon by the appellants do not apply. It does not appear that the defen- 
dant or his predecessor in title ever claimed or seb up an adverse title to the sir 
land in dispute to the exclusion of the respondent or that he ever repudiated the 
right of the respondent or his predecessors in title to enjoy the profits or the 
possession of their share of the sir land. ‘This being so, it scems to us that 
the possession of the sir land by the defendant must be regarded as a possession 
not merely for his own benefit but for the benefit also of the co-sharers. ‘The 
possession in fact of the defendant has never been hostile possession. ‘This 
Peing so, we are of opinion that the decisions arrived at by the Courts below 
were perfectly correct and that the appeal must be dismissed. We therefore 
dismiss if with costs 

J. N. Chaudri and 8. C. Banerji, for appellant. 


Motijal Nehru and D. C. Banerji, for respondent. 
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Civit. Held further that a suit by a certified purchaser against i. person in* 
1905 possession can be defended on the ground that the certified purchaser is 


only a benamidar. ? 
x ~DIS á 5 fi @ . 
See ad APPEAL under section 10 of the Letters Patent against the judg- 


Wisuan DAYAL. ment (January 8, 1904) of the Hon'ble Mr. Justice BANERUJI, affirming 
m the decree (May 14, 1902) of F. W. Brownrigg, Esq., District Judge 
of Aligarh. | 


Suit for profits. 


The facts of the case were as follows :— 

Ghazi-ud-din brought a suit for a declaration that he was the pur- 
chaser of the land in dispute, of which the plaintiffs were the certified 
purchasers. That suit was dismissed as barred by section 317 of the 
Civil] Procedure Code. The plaintiffs thereupon brought this suit 
for their share of profits against Ghazi-ud-din. Ghazi-ud-din pleaded 
that he was the real owner, and the plaintiffs were his benamidars. 
All the three Courts held that Ghazi-ud-din could not set up this 
defence and decreed the suit. 


Defendant appealed. 


Sir Walter Colvin (with him R. K. Sorabjt and M. L. Agarwala), 
for the appellant, submitted that section 317 of the Civil Procedure 
Code did not preclude the defendant from pleading his title as the 
real auction-purchaser in possession. He cited 

Sibta Kunwar v. Bhagoli [1899] I. L. R., 21 ALL, 196. 
He contended further, that the former suit instituted by the 
_ defendant having been thrown out as barred by section 3817 of the 
Code of Civil Procedure, there. had been no trial on the merits, and 
the defendant was not precluded from raising the same pleas in 
his defence now as he had then raised as plaintiff. 


B. E. O'Conor (with him Sital Prasad Ghosh), for the respondent, 
submitted that the real question in the present appeal was not 
whether section 317 of the Code of Civil Procedure was a bar to thee 
present defence, but what was the effect of the decision of this Mon’ble 
Court inter purtes by which certain reliefs claimed by the present 
defendant in the former suit were refused to him. The reliefs 
claimed by him in that suit were on exactly parallel lines to his * 
defence in the present suit, and those having been refused to him in 
that suit, the present defence could not be entertained. The former 
decision was a “ decree” within the meaning of section 2 of the Cede 
of Civil Procedur, so that it could not be said that it did not operate 
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as a bar to the present defence. The test, he submitted, was the 
finality of is "cana 


Sir Waler Qlvin was not heard in reply. ° 
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, 7 ; v. 
STANLEY C. J,—With all deference, we are unable to agree in Biswan Dayat 


the view expressed by the learned Judge of this Court who decided 
the second appeal from which this Letters Patent Appeal has been 
preferred. His decision is largely based upon the ruling of a Bench 
of this Court in a previous appeal between the same parties, Bishun 
Dayal v. Ghazi-ud-din('). The circumstances out of which this 
litigation has arisen are shortly as follows :—The appellant before us, 
Ghazi-ud-din, alleges that he purchased the property which is the 
subject-matter of the suit at an auction sale held in execution of a 
decree, which had been obtained against him, and that the purchase 
was carried out in the name of the plaintiff, Bishun Dayal, as a 
benamidar for him. Bishun Dayal was the certified purchaser of 
the property at the sale. After the sale, Ghazi-ud-din brought a 
suit against Bishun Dayal to have him (Bishun Dayal) declared a 
benamidar for him in the matter of the purchase, but the suit was 
dismissed on appeal to this High Court on the 15th of February, 1901. 
In the lower Court the plaintiff's claim had been decreed, but upon 
appeal the late Chief Justice, Sir ARTHUR STRACHEY, and our brother 
BANERJI, held that the decree could not be supported, having regard 
to the provisions of Section 817 of the Code of Civil Procedure. 
That section provides that “ no suit shall be maintained against the 
certified purchaser on the ground that the purchase was made on 
behalf of any other person or on behalf of some one through whom 
such other person claims”. The suit which was instituted by Ghazi- 
ud-din was clearly brought in violation of the section to which we 
have referred, and when the case was brought on appeal to this 
High Court it was properly dismissed on the ground that the suit 
was not maintainable. The learned Judges decided nothing more 
than this. The learned Chief Justice says, “I think that the 
«judgment of the lower appellate Court was wrong and that the suit 
was barred by Section 317 of the Code. I would therefore allow 
this appeal”. Our brother BANERJI, in his judgment, says, “ I agree 
in holding that section 317 of the Code of Civil Procedure is a bar 
* +o the maintenance of the present suit. The suit is one against 
certified purchasers on the ground that the purchase was made by 
them on behalf of the plaintiff. It therefore .clearl} comes within 
the purview of the first paragraph of section 317 ”. 
(1) [1901] I. L. R., 23 All, 175, 7 


Stanley, C. J. 
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CIviL. The suit out of which the present appeal has been ‘brought was 
1905. brought by the plaintiff Bishun Dayal to recover from the defendant: 
= the rents and profits of the property which was the fubject-matter 
pete of the earlier suit. Of that property, Ghazi-ud-din was it? possession . 
Bisnan Dayan. at the date of the auction-purchase and he has continued in possgs- 
Stanley, C. J. sion up to the present time. He has set up the defence in the present - 
Sas suit that he is the real owner of the property and that Bishen Dayal, 
the plaintiff, is a benamidar for him. It was contended in the - 
Courts below and also in the High Court that the determination- 
of the appeal in the earlier suit to which I have referred debarred 
the defendant Ghazi-ud-din from setting up the defence that Bishun 
Dayal was a benamidar for him. This contention has found favour 
in all three Courts. It appears to us that in acceding to this con- 
tention the Courts have enlarged the scope of section 317. That 
section merely directs that a suit against a certified purchaser 
shall not be maintained. It does not go on to provide that a suit by 
a certified purchaser against a person in possession for rents and 
profits, or for possession of the property of which he has been record- 
ed as the certified purchaser, cannot be resisted on the ground that 
the certified purchaser is only a benamidar. We are not prepared 
to extend the operation of the section beyond what the legislature 
has purported todo. The learned Judge of this Court in his judg- 
ment says, “ It is true that if the present plaintiffs had brought the 
suit to which I have referred (we take the learned Judge to.mean 
by this, if the plaintiffs had been plaintiffs in the earlier suit) the 
present defendant might have resisted the claim upon the ground 
that the plaintiffs, the certificated purchasers, were his benamidars ; 
but since he chose to bring a suit for a declaration that the plain- 
tiffs were his benamidars and he failed in that suit, he is not entitled 
to re-open the question of his title.” We are unable to agree with 
our learned brother in this. The decision of the Court in the earlier 
suit only amounted, as we have said, to a ruling that that suit was 
not maintainable. It did not go into the merits of the case, or con- 
sider the rights of the parties, and, therefore, we are wholly unable» 
to see how it can be held to debar the defendant from setting up 
any defence he may desire. It left the plaintiff in that suit exacty 
in the position in which he was when the suit was instituted, a posi- 
tion in which, as we think, if his benamidar sought to enforce any * 
right against him, he might properly set up his beneficial ownership 
as a defence to ‘the suit. For these reasons it appears to us that the 
judgment of this Court and also the judgments of the lower Courts 
cannot be supported. We therefore set aside these decrees and,’ the 
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case having been decided on a preliminary point, remand it to the 
Court of first instance, through the learned District Judge, with a 
direction that Yp restored to its original place in the list of pend- 
ing cases and be trigd on the merits. The Court will see that the 
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defendant has an opportunity of setting up the defence which he Brsman Dayan 


has raised in his written statement, namely, that he is the real owner 
of the property and that the plaintiff was merely his benamidar and 
must determine whether or not this defence is well founded. The 
appellant will have the costs of this appeal in any event, All other 
costs will abide the event. 


S. P. G. Appeal decreed—Cause remanded. 


MUSAMMAT DHAN DEVI 
versus 


MUSAMMAT ZAMURAD BEGAM AND ANOTHER.* 


Jurisdiction—Civil Procedure Code (XIV of 1882), S. 288—Value of suit—— 
f Amount of decree. 


Where the sole question between the parties to a suit is whether the 
property attached in execution of a decree is or is not liable to be 
attached and <sold, the value of the suit (i) when the amount of the 
decree exceeds the value of the property sought to be sold in execution, 
is the latter value, and (ii) when the value of the property attached 
exceeds the amount sought to be realised, it is the value of so much of 
the property sought to be sold as will, on sale, satisfy the amount sought 
to be realised by sale of this property. In the latter case the value of 
the subject-matter of the suit may be taken to be the amount of the 
decree put in execution. Dwarka Das v. Kameshar Parshad, I. L. R., 
17 All., 69 explained. The principles on which suits brought under 
section 283 of the Code of Civil Procedure, should be valued discussed. 


Civ REVISION against the order (April 5, 1904) of J. Denman, 
Esq., District Judge of Cawnpore. 


` e The facts of the case appear from the judgment. 


Satya Narain, for the plaintiff-applicant, 
Muhammad Ishaq, for the defendants, opposite party. 


: The following judgment was delivered by 
BaNewsr, J.—Ih this case the Court of first insjance having 
held that the suit was not cognizable by that Court directed the 
S Civil Revision No. 29 of 1904. , 


Slanley, Q. J. 
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plaint to be returned for presentation to the proper Court. This 
judgment of the Court of first instance having een affirmed in 
appeal by the lower appellate Court, this apple. tion for revision 
has been made by the plaintiff on the groynd that the Courts 
below have erred in holding that the Munsif had no jurisdiction to 
hear the suit and that the Court of first instance has thus failed to 
exercise a jurisdiction vested in it by law. 

The facts are these :—The plaintiff obtained a decree from a 
Court of Small Causes for a sum amounting to about two hundred 
rupees. ‘The decree was transferred for execution to the Court 
of the Munsif of Fatehpur, and certain immovable property was 
attached as the property of the judgment-debtor. Thereupon the 
first defendant, who is the wife of the judgment-debtor, prefer- 
red an objection under section 278 of the Code of Civil Pro: 
cedure, claiming the property to be hers under a gift made to 
her by her husband. This application having been allowed, and 
the property released from attachment, the plaintiff, decree-holder, 
brought the present suit, in the Munsif’s Court under section 
283 of the Code of Civil Procedure for the establishment of 


-his right to bring the attached property to sale in execution 


of his decree. The value of the property exceeds Rs. 1,000, but the 
amount of the decree, as I have said above, is much below Rs. 1,000. 
The Court of first instance has held that the value of the suit, 4. e., 
of the subject-matter of the suit, is above Rs. 1,000, and that conse- 
quently the suit is not cognizable by the Munsif’s Court. That 
Court and the lower appellate Court have relied upon the ruling of 
this Court in Dwarka Das v. Kameshar Parshad (*). Both the 
Courts below have, in my judgment, misunderstood that ruling. 
It was held in that case that where the sole question between 
the parties to the suit is, whether the property attached in exe- 
cution of a decree is or is not liable to be attached and sold, the 
value of the suit is the value of the property sought to be sold in 
execution of the decree, when the amount of the decree excéeds the 
value of the property sought to be sold; and the value of so much*of 
the property sought to be sold as will on sale satisfy the amount 
sought to be realized by sale of the property sought to be sold, when 
the value of the property attached exceeds the amount sought to be 
realized. In the latter case, the amount which is sought to be 
realized by a sale und&r the decree, may be takea as tha value of 
that portion of the*property the sale of which will be sufficient to 
satisfy that amount by the sale. It was pointed out in that’ case 
e ly [1894] L L. R., 17 All., 69. 


ree. 
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- that*where the jadgment-debtor is also a party to the suit and the 


suit is by the unsuccessful claimant objector for the establishment of 
his right both L inst the execution creditor and the judgment- 
debtor, the vaPue of the suit must be deemed to be the value of the 
attached property, although the amount of the decree might be smaller 
than the value of the property, but where the object of the suit 
is only to establish either the right of the decree-holder, as against 
the objector, or the right of the objector as against the decree-holder, 
the value of the subject-matter, where the amount of the decree is 


“ Jess than the value of the attached property, is the amount of the 


decree. The reason for this distinction is obvious. In the case 


of a suit by the objector against the judgment-debtor and the decree- 


holder, where the objector does not limit his claim to so much of the 
property as would be sufficient for the realization of the amount of 
the decree, the judgment of the Court as between the objector and 
the judgment-debtor who are arrayed on opposite sides, would operate 
as res-judicata between those persons, but that will not be the case 
where the execution creditor is the plaintiff and seeks to establish 
his right against the objector alone, although he makes the judgment- 
debtor a formal defendant to the suit. In a suit of the description 
last mentioned, the contest is only between the execution creditor 
on the one side and the successful objector on the other. What the 
decree-holder seeks by that suit is the establishment of his right 
to bring to sale so much of the property as would realize the amount 
of his decree, and consequently the value of the subject-matter of 
the suit must be the amount of the decree. As in the present case 
the amount of the decree is below one thousand rupees and as the 
suit was brought by the decree-holder to establish his right as 
against the objector the Munsif had jurisdiction to entertain the suit. 
I accordingly allow this application, set aside the orders of the Courts 
below with costs and remand the case to the Court of first Instance 
with directions to readmit the plaint and try the case on the merits. 


M. L. N. , Cause remanded. 


117 
CIVIL. 


1905. 
~ 
MUSAMMAT 
Duan Devi 


V. 
MUSAMMAT 
ZAMURAD 
BEGAM. 
Banerji J. 


118 


CIVIL. 


1905. 
tij 
Jan. 10. 


BLAIR, J. 


BANERJI, J. 


Blair, J. 





' 
HIGH COURT. [AL 3.: 


d 
MUSAMMAT MAJID-UN-NIS$A 


. 
VETSUS 


MOHAMMAD HAMID ALI KHAN AND OTHERS.* 


N.-W. P. Tenancy Act (TI of 1901), ss. 193,197, cl. (1)—Civil Procedure Code, 
(XLV of 1882), s. 103—Dismissal in default. 


A suit in a Revenue Court having been dismissed on the ground of D 
absence of the plaintiff in the presence of the defendant, there is no 
courso open to the Court except to dismiss a second suit under section 
103, Code of Civil Procedure, which is rendered applicable to proceedings 
under the New Tenancy Act by section 193 of that Act. 

Section 197, clause 1, of N.-W. P. Tenancy Act requires an Appellate 
Court to dispose of an appeal, if it has before it all the materials neces- 
sary for the determination of the suit, as if it has been instituted in the 
right Court. 


First APPEAL from an order (February 4, 1904) of E. F. Taylor, 
Esq , District Judge of Aligarh, reversing the order (August 26, 
1903), of Munshi Nurul Hasan Khan, Assistant Collector. 


Suit for profits 


The plaintiffs as assignees from certain cosharers brought a suit 
for profits in the Court of the Assistant Collector on the 29th July 
1902. That suit was dismissed for default of appearance. The 
plaintiffs applied for restoration of that case but his application 
was rejected on the 22rd of Apail 1903. On the Ist of July 1908, the 
plaintiffs instituted a second suit for recovery of profits for which 
their suit was dismissed in April, 1908. The Court of first instance 
dismissed the suit holding that a second suit an respect of the same 
cause of action was not maintainable. The lower appellate court 
recovered the decree and remanded the suit for trial on the merits 
to the Munsif's Court at Aligarh. 


Mohammad Ishaq Khan, (for Karamat Husain,) for appellant. 


Sital Prasad Ghose, (for Ghulam Mujtaba), for respondents. 


The judgment of the court was delivered by 3 


BLAIR, J.—This appeal must succeed. Proceegings in a, Revenue 
Court for recovery*of profits from the lambardar instituted by the 
SF. A. F. O. 35 of 1904. e 


t 
KoA HIGH COURT. 


proceedings took place upon the same subject-matter before an 
Assistant Collector, and in appeal came before the District Judge. 
The District J ude remanded ‘the case to the Munsif for disposal. 
It is that action on ‘his part which is impugned in this appeal. It 
seems to us that the Judge had no statutory justification for the 
course which he has adopted, and he has in fact ignored the provi- 
sions of section 197, clause (1) of the New Tenancy Act, which enacts 
that the Appellate Court shall dispose of the appeal, if it has before 
it all the materials necessary for the determination of the suit, as if 
the suit had been instituted in the right Court. It seems to us 
that the Court below had ample materials before it for the disposal 
of the suit. The suit originally brought by the plaintiff having been 
dismissed on a previous occasion on the ground of absence of the 
plaintiff in the presence of the defendant, there was no course open 
to the Court except to dismiss the suit under section 103 of the Code 
of Civil Procedure which is rendered applicable to proceedings under 
the New Tenancy Act by section 193 of that Act. We allow the 
appeal, set aside the order of the District Judge, and restore the 
decree of the Court of first instance with costs in all Courts. 


M. L. N. Appeal decreed, 


present ne in had been dismissed for lack of prosecution. Further 


BADAM SINGH 
VErSUS 
MUSAMMAT SABTA KUAR.* 


N.-W. P. Tenancy Act (If of 1902), Sections 196, 197—District Judge's 
powers of remand. 


So long as the decision of the Court in which a suit has been instituted, 
whether made rightly or wrongly, is a decision from which an appeal lies 
to the District Judge, the appellate Court not having materials before it 
for the final disposal of the appeal is empowered under section 197, sub- 
section 2, N.-W. P. Tenancy Act, to remand the case to any Court which 
it considers competent to try it. 


First APPEAL from the order (February 22, 1904) of Azizul 
Rahman, Esq., Subordinate Judge of Mainpuri, reversing the decision 
(September 14, 1904), of Babu Gokul Prasad, Munsif of Shiko- 
habad. « 


Suit for declaration and possession. 
' °F. A. F., O, No. 63 of 1904. P 
XVII : 
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The plaintiff, Musammat Sabta Kuar, alleged that she was the 
tenant-in-chief.of the land in suit and the defendanf, Badam Singh, 
was her sub-tenant, but that, in collusion with tbe village Patwari, 
the defendant had got his name entered as the tenafit-in-chief in 
the village papers, and the application of the plaintiff filed in the 
Revenue Court for the correction of the village papers was rejected. 
Hence the plaintiff brought in the Civil Court the present suit 
for a declaration that she was the tenant-in-chief and for pos- 
session of the cultivatory holding in dispute. The Munsiff held that 
the Civil Court had no jurisdiction to try the suit and dismissed it 
on that ground. The Subordinate Judge in appeal reversed this 
finding and remanded the case to the Court of the Munsiff for the 
trial of the remaining issues. 


Defendant appealed. 


Rahmat Ullah {for Ghulam Mujtaba), for the appellant, contended 
that.the suit was not cognizable by a Civil Court. 


[Baner J. Assuming that it is not, is not this. defect cured by 
section 197, sub-section (2) of the Tenancy Act of 1902 ?] 


I submit that-before the powers of remand given to the appellate 
Court could be exercised, it would be necessary to determine that the 
case was of such a nature that if instituted in the Revenue Court, 
the appeal would have lain to the District Judge, as it was not in 
every case that he could exercise such powers. 

[Banzrwi, J. We have only to see if the appeal in the suit 
instituted in the Court of the Munsiff lay to the District Judge, and 
if it did, then he had full power to remand the case either to the 
Munsiff’s Court or to a Revenue Court. The object of these sections 
is simply to save people from being driven from one Court to 


another. ] 
Iswar Saran (for Madun Mohan Malaviya), for the respondent, 
was not called upon. 


The judgment of the Court was delivered by - 

Bram J.—This appeal is an illustration of the evil which 
in our opinion the Legislature sought to cure by the enactment of 
sections 196 and 197 of Act No. II of 1901. It seems to us that the 
expression used in seotion 197 is most liberal, so long always as the 
decision of fhe Court in-which a suit has been instituted} whether 
made rightly or wrongly, is the decision from which an appeal lies to 
the District Judge. It seems to us to be a most valuable provision 


Pa 
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of law and it isyno part of the duty of this Court to limit it in any 
way. The aiiis Court not having- materials before it for the 
final decision of thg appeal is empowered to remand the case to any 
Court which %t considers competent to try it. The appeal is dismiss- 
ed with costs. 

1. S. Appeal dismissed. 


BANBHAL 
Versus 
MANNI LAL.* 


Transfer of Property Act (IV of 1882), section 99—Assignor from morigagee— 
Charge not assigned—Civil Procedure Code (XIV of 1882), Section 233. 

Where a usufructuary mortgagee obtains a simple money decree 

(not in respect of the mortgage) against his mortgagor and assigns it to 

a third party, section 99, Act IV of 1882, will not prevent the assignor 

from executing the same by attachment and sale of the judgment-debtor’s 

equity of redemption. Section 233, Civil Procedure Code, will not help 

the judgment-debtor unless there has been an assignment of the mortgage 

too. Chandra Nath Dey v. Burroda Shoondery, J. L. R., 22 Cal, 813, 

distinguished. 


First APPEAL from the order (January 21. 1904) of W. F. Wells, 
Esq., District Judge of Agra, reversing the decree (November 28, 
1903) of Babu Rajnath Prasad, Subordinate Judge of Agra. 


Judgment-debtor’s appeal. 


One Banbhal made a usufructuary mortgage of certain property 
in favour of one Hargun. The mortgagee obtained a simple money 
decree (which was not in respect of the mortgage) against Banbhal 
and assigned it to Manni Lal. The assignee applied in execution 
for attachment and sale of the equity of redemption. The judgment- 
debtor, Banbhal, objected, pleading section 233 of the Code of Civil 
Procedure and section 99 of the Transfer of Property Act. The 
Subordifiate Judge allowed, but the District Judge disallowed the 
judgment-debtor’s objections. 


š Judgment-debtor appealed. 


Tej Bahadur Sapru (for Baldeo Ram Dave), for the appellant, 
submitted that tife assignee’s rights could not be higher than those 
of the assignor and as the assignor could not sell the mortgaged 

oR, A. F. O. 54 of 1904, : 


121 
CIviL. 


1905. 
eed 
Banax SINGH 

v; . 
MEUSAMMAT 
SABTA Kvar. 


Blair, J. 
Civit. 
1905. 
ty 
Jan. 16. 





penan 


BLAIR, d. 
BANERJI, J. 


122 


CIVIL. 
1905. 
—— 
BaNBHAL 
oy 


MANXI LAL. 


ee 


Banerji, J. 





‘ 
HIGH COURT. ' [AL J.R. 


property without instituting a suit under section 67 gf the Transfer 
of Property Act, the assignee, too, could not do it. Phe assignment 
could take effect only subject to the equities exisging in favour of 
the judgment-debtor as against the mortgagee sdecree-holder, He 
referred to section 233 of the Code of Civil Procedure and sectiqn 99 
of the Transfer of Property Act. He also referred to— 

Chandra Nath Dey v. Burvoda Shoondery Ghose. [1895] I. L. R., 22 Cal., 818. 
Parmanand v. Daulat Ram and others. [1902] I. L. R., 24 AlL, 547, at p. 551. 


S. B. Sarvadhicary, for the respondent, was not called upon, 


The judgment of the Court was delivered by 


BANERJI, J—This appeal arises out of an application for exe- 
cution of a simple decree for money obtained against the appellant 
by one Hargun who subsequently assigned it to the respondent, 
Manni Lal. The appellant had made a usufructuary mortgage of 
his property to Hargun. The decree, however, had no reference to 
the mortgage or to the debt secured by the mortgage. In execu- 
tion of the decree, of which he was the assignee, the respondent 
sought to bring to sale the equity of redemption of the appellant in 
respect of the property of which Hargun was the usufructuary mort- 
gagee. It was contended on behalf of the appellant that Manni Lal 
was not entitled to bring to sale the equity of redemption of the 
appellant, and reliance was placed upon the provisions of section 99 
of Act No. IV of 1882, This objection found favour with the Court 
of first instance but it was overruled by the lower appellate Court. 
The same objection has been repeated before us. It may be that 
if Manni Lal had been the assignee of the rights of Hargun as mort- 
gagee section 99 of Act No. IV of 1882 would have precluded him 
from seeking the sale of the mortgaged property in execution of the 
money decree of which he was the assignee. But it must be remem- 
bered that he did not acquire the rights which existed in Hargun 
under the mortgage to which we have referred above. His position, 
at present is not different from that of a third person who has obtain- 
ed a simple decree for money against the mortgagor. of Hargun and 
seeks to sell the equity of redemption of the mortgagor. There can 
be no doubt that on the application of a third person, who is not a 
mortgagee from the judgment-debtor, the equity of redemption ¢f 
the mortgagor can be sold, and his application would not offend 
against the provisions of section 99 of the Transfee of Property Act. 
We can see no difference between the position of a third person 
obtaining a simple money decree against the mortgagor and that 
of an assignee ef a money decree obtained by the mortgagee but 
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not in his capqcity as mortgagee. The learned vakil, who appeared 
for the appellaht, referred to the ruling of the Calcutta High Court in 
Chunder Nath Rey and another v. Burroda Shoondery Ghose (*). 
That case in our jadgment is distinguishable from the present case. 
There the decree which was assigned to the applicant for execution 
declared a charge in favour of the decree-holder upon the property of 
the mortgagor for the amount of the decree. It was this decree in- 
cluding the charge which was assigned to the applicant for exe- 
cution. As the assignee himself thus became the holder of the 

. charge he could not sell the equity of redemption, without violating 
the provisions of section 99. It was therefore held that that section 
would preclude him from proceeding against the mortgaged pro- 
perty. In the present case the respondent has nothing to do with 
the mortgage held by Hargun. He has acquired no rights in respect 
of that mortgage, and therefore by seeking a sale of the equity of 
redemption he has in no way transgressed the provisions of section 
99 of Act No. IV of 1882. We do not think section 233 of the 
Code of Civil Procedure helps the appellant. In our judgment the 
Court below was right, and we dismiss the appeal with costs. 


S. ©. C. Appeal dismissed. 
(1¢ [1895] I L. R., 22 Cal., 813. 


MADAN MAKUND LAL 
versus. 


JAMNA KAULAPURI AND OTHERS,* 


Execution sale—Effect of confirmation—Transfer of Property Act (IV of 1882) 
s. 99, violation of—Morigagor and morigagee—Redemption—Integrity of 
mortgage, broken up. 


A sale held in violation of the provisions of section 99, Transfer of Pro- 
i perty Act, if confirmed, cannot be impugned by the judgment-debtor 
moytgagor, even if the purchaser is a representative of the mortgagee. 
No suit can therefore be subsequently maintained for redemption of the 
property affected by the sale. Zara Chund v. Imdad Husain, I. L. R., 

Py 18 All., 325 applied. 


But the portion of the mortgaged property not affected by such sale 
may be subseQuently redeemed, as by reason of the mortgagee purchasing 
the equity of redemption in respect of a part, the integrity of the mort- 
gage is broken up. 


aS. A. No. 412 of 1896. + 
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SECOND APPEAL against the decree (May 12, 1896) of Lala Baijnath, 
Acting District Judge of Jaunpore, affirming the decfee (December 
23, 1875) of Babu Promatha Nath Banerji, Munsif. 9 


The material facts are stated in the judgment.” 
Ram Prasad, for the appellant. 
Motilal Nehru for the respondents. 


The judgment of the Court was as follows :— 


KERSHAW, C. J. and BANERJI, J.—The facts out of which this suit 
arise were these: Harpal and Ram Tahal mortgaged 21 bighas and 
odd biswas of Jand and some other property to one Radha Kishan on 
the 28th of August, 1879, for Rs. 400. It was a usufructuary mort- 
gage, but the mortgagee was not put into possession. He therefore 
brought a suit and obtained a decree for possession and for costs on 
the 27th of July, 1889. He assigned the decree as well as the mort- 
gage to the present defendants. In execution of the decree for costs 
the equity of redemption of the mortgagors in respect of 17 bighas 
and odd biswas out of the mortgaged property was sold by auction 
on the 20th of June, 1892, and on the 20th of July, 1893, 20 trees 
were sold. The defendants, who had, as we have said, taken an 
assignment of the decree and of the mortgage, became the purcha- 
sers of the land and the trees. Subsequently, on the 13th and 18th 


_ of December, 1894, the legal representatives of the mortgagors sold 


their equity of redemption to the present plaintiff, and thereupon 
the plaintiff brought the present suit for possession of the mortgaged 
property by redemption of the mortgage of 1879. The suit thus 
related partly to the property which the defendants had purchased 
at auction, and partly to the portion of the mortgaged property which 
had not been sold at auction. As regards the first portion of property 
referred to above, the ground upon which the plaintiff came into Court 
was that as the defendants had stepped into the shoes of the mort- 
gagee, they were not entitled in execution of the decree for costs te 
sell the equity of redemption of their mortgagors in that property. 
He relied upon the provisions of section 99 of the Transfer of Property 
Act. No doubt, the sale was held in violation of the provisions of 
that section, but it was the duty of the judgment-debtors whom the 
plaintiff now representseto object to the sale or to the confirmation 
of the sale before the sale was confirmed. After the sale Has been 
confirmed, as between the judgment-debtors and the auction. pur- 


- chasers, the title of the latter has become complete, and it is no 
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lônger open to the plaintiff who stands in the shoes of the judgment- 
debtors to qubstion the title of the defendants on the ground that 
the sale at whiqh they purchased was not authorised by law. This 
case is covéred by the principle of the ruling of this Court in Zara 
Chund v. Imdad Husain(*). In our opinion the lower appellate 
court has rightly dismissed that portion of the claim which relates 
to the property purchased at auction by the defendants in execution 
of the decree obtained by their predecessor in title. 

There still remains the second portion of the plaintiff's claim, 
namely, that which relates to the property not comprised in the auc- 
tion sale. If the plaintiff by virtue of the sale-deed executed in his 
favour has acquired the rights of the mortgagors in that property, 
he is entitled to seek redemption of that property. Since the 

piofendans who must now be regarded as the mortgagees, have 
Purchased the equity of redemption in respect ofa portion of the 
mortgaged property, the integrity of the mortgage has been 
broken up, and if the plaintiff has acquired the mortgagor's interests 
in respect of the unsold portion of the mortgaged property, he is 
entitled to redeem that portion upon payment of a proportionate 
share of the mortgage debt. The lower appellate Court did not 
enter into this part of the case. It seems to have altogether omitted 
to take into consideration the fact that the plaintiff had claimed a 
portion of the mortgaged property of which the defendants were not 
the auction purchasers. We therefore refer to the lower appellate 
court under section 566 of the Civil Procedure Code, the following 
issues for trial: (1) Has the plaintiff purchased the portion of the 
mortgaged property not comprised in the defendant's auction pur- 
chase ? (2) What is the proportionate amount of the mortgage- 
debt payable in respect of that portion of the mortgaged property ? 
The Court below will permit the parties to adduce additional evidence 
relevant to the above issues; upon receipt of the finding, ten days 
will be allowed for filing objections and the case will then be put up 
for final disposal. 


» [Knox, A. C. J. and BANERJI, J., on receipt of the finding dismiss- 
ed the appeal.} 


Appeal dismissed. 
j (1) [1896] L L. R., 18 All, 325. 
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BLAIR, J. Succession Certificate Act (VII of 1889), sec. 1, cl. 4—Will—Probute, necessity 
BANERI J. to take out. 


— 


Section 1, Clause 4, Act VII of 1889, bars an application for a succes- $ 

sion certificate in respect of a debt to which a right can be established 

` by probate or letters of administration under the Indian Succession Act ~ 
or the Hindu Wills Act. The last portion of the clause refers to a will 
to which either of these two Acts applies. Consequently where a Hindu, 
testator residing in the United Provinces has left a will, there is nothin: 
to preclude the devisee from applying for a succession certificate to collet 
the debts of the deceased. i 


APPEAL against the order (March 4, 1904) of H. Bateman, Esq., 
District Judge of Bareilly, refusing application for a succession 
certificate. 

Upon the death of one Musammat Soni Kuar, the widow of Rai 
Bukhtawar Singh, her daughters daughter applied for a certificate 
for collection of debts under Act VII of 1889, on the ground that the 
deceased had made a will in writing in her favour, and she was the 
only heir according to law. The application was opposed by certain 
objectors who claimed to be preferential heirs to the estate of 

` Bukhtawar Singh. The District Judge ruled that there being a’ 
will, section 1, clause 4 of Act VII of 1889, barred the application;~—~ 
and the petitioner must apply for probate of the will. 


The petitioner appealed. 


S. C. Banerji, for the appellant, contended that clause 4 of section 
1, Act VII of 1889, had no application, as neither the Indian Succes- 
sion Act nor the Hindu Wills Act would govern this case. A Hindu 


in these provinces is not bound to prove a will. + $ 
é Beni Madhav Ghose (with whom J. N. Chaudri and Sundar Lal);~ 
for the respondents, was heard in reply. ` 


The judgment of the Court was delivered by 


e 
Bunerji, J Banergi, J*—Thig is an appeal from an order refusing fo grant 
te a certificate under Act VII of 1889. The reason for which the 


*, ‘*F. A.B. O. No. 71 of 1904. aw 
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refusal was made is stated by the learned Judge to be this, that the 


deceased left a will and that having regard to the provisions of 
clause 4, sectiong1 of the Act, the applicant should apply for probate 
and not for*a certificate under the Act. This view of the learned 
Judge is clearly erroneous. Clause 4 of section 1 provides that a 
certificate shall not be granted under the Act with respect to any 
debt or security to which a right can be established by probate or 
letters of administration under the Indian Succession Act, 1865, or 
- by probate of a will to which the Hindu Wills Act, 1870, applies, or 
"by letters of administration with a copy of such a will annexed. It 
is manifest that the Indian Succession Act of 1865 is inapplicable 
to a case like this. The Hindu Wills Act of 1870 has not been 
extended to these provinces. Consequently the debt in respect of 
which a certificate was asked for was not a debt to which a right 
could be established by probate or letters of administration under 
the Indian Succession Act, or by probate under the Hindu Wills 
Act. The last portion of the clause refers to a will to which the 
Indian Succession Act or the Hindu Wills Act applies. Conse- 
quently clause 4 of section 1 would not bar the hearing of the appli- 
cation in this case. ‘The Court below was clearly wrong. We allow 
the appeal with costs, set aside the order of the Court below, and 
send back the case to that Court with directions to re-admit it under 
its original number in the register and dispose of it according to 
law. 


L. M. B. Appeal allowed—Cause remanded. 


[CE Dave Liladhar Kushiram v. Rei Purvati, [1893] I. L. R., 18 Bom., 
608.—Ep. | 


127 
CIvin. 


1905. 

ed 
JAMNA KUANR 

v.. 
Daurat Rar. 


Banerji, J. 





128 


CRIMINAL. 


“1905. 
Feb. 1. 





AIKMAN, J. 


HIGH COUT. LA. L. J. R. 


` 


TARA SINGH AND OTHERS l . 
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VETSUS 


KING-EMPEROR.* 


Indian Penal Code (XLV of 1860), section 184—Sule held by lawful wathority of 


public servant—N.-W. P. Tenancy Act (II of 1901), Chapter IX, section — 
184—Postponement of sale by Ameen— Distraint. f 


To justify a conviction under section 184, Indian Penal Code, the lawful 
authority of a public servant offering a property for sale must be proved 
by the prosecution. 


A sale held under the provisions of Chapter IX, N.-W. P. Tenancy Act, 
cannot be postponed on the ground that there are no bidders. Nor does 
the law authorise an adjournment of the sale beyond the next day or the 
next market day. The only section which provides for a postponement 
is section 134, and it requires an application by the defaulter. It is the 
duty of the distrainer to see that bidders are present at a sale, and if 
none, are present (semble) the distraint falls through. . 


CRIMINAL REVISION against the order (December 12, 1904) of 
G. W. Ingram Esq., District Magistrate of Aligarh, affirming the 
order (September 17, 1904) of W. H. O’Brien, Esq, Magistrate, 
2nd Class. 


The material facts and arguments appear from the judgment. 
C. R. Alston and G. W. Dillon, for the applicants. 
W. K. Porter (Assistant Government Advocate), for the Crown, 


The following judgment was delivered by 


AIRMAN, J.—The applicants, Dip Singh, Moti, Badam, Paim Singh, 
Kundana and Jhanda, were convicted by a Magistrate of the 2nd 
Class, of obstructing a sale of property offered for sale by the lawful 
authority of a public servant, and were sentenced to one month's 
rigorous imprisonment each, under the provisions of section 184 of 
the Indian Penal Code. At the same trial the applicant, Tara Singh, 
was convicted of abetting an offence under section 184, and was alse 
sentenced to one month’s rigorous imprisonment under section 184, 
read with section 109 df the Indian Penal Code.e On appeal the 
learned District Magistrate confirmed the conviction and sentence 
passed on Tara Singh. He also confirmed the convictions of the 


. *Cr. R. No. 889 of 1904. 
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other accused but set aside the sentences of imprie@nment passed on CRIMINAL. 
them, and in lien ghereof ordered each accused to‘P2Y"8 fine of Rs, 25. 1905, 
This Court ig mo¥ed to set aside the convictions‘0® the ground that : 


the sale which is safd to have heen obstructed wąs 20t a sale by TARS Siu 


On 
the lawful authority of a public servant. The learned District Kinc-Ea- 
Magistrate was of opinion that “the question, whet?" the particular PEROR, 
sale which the accused are said to have obstructed ¿Was a sale held Aikmay, J. 
by the lawful authority was merely a matter of academical interest.” i 
' This is a view which I cannot accept. To justify a conviction under 
section 184 of the Indian Penal Code the lawful authority of a public ; 
servant offering a property for sale must be proved by the prosecu- 
tion. The accused are said to have obstructed a sald Of Property by 
an Ameen on the 7th of May last. I think it is slear from the 
proceedings that the Ameen had no authority. A to hold any 

hold was one 


sale on that day. The sale which it was attempted t 







fixed was the 22nd of April. On that date the Ameen postpon 
the sale until the 5th of May and again until the 7th of May. The 
reason given for the postponement was, that there were no bidders. 
Now the law under which the sale. was being held makes no pro- 
vision for the postponement of a sale on any such ground. The 
conditions regarding postponement are to be found in section 184 
. of the Act. This is the only section which provides for a postpone- 
ment. The conditions laid down in that section did not exist in 
the present case, inasmuch as there was no application by the 
defaulter to have the sale adjourned. Moreover, that section provides 
for an adjournment until next day or until the next market day, 
The Ameen had no authority to fix any date which seemed good to 
him. The law does not authorise the adjournment of a sale owing 
to the absence of bidders. As is contended by the learned counsel 
for the appellant, it is the duty of the distrainer to see that bidders 
are present. If no bidders are present, it seems te me that the 
distraint {alls through. A constituent part of the offence as defined 
in section 184 of the Indian Penal Code is wanting in this case. 
I therefore quash the convictions of the applicants. The fines, if 
pedd, must be refunded. If Tara Singh has been released on bail 
under the order of this Court, dated the 20th of December last, he 
need not gurrender*and his bail bond is discharged. 


M. L. N. Convictions quashed. 
> 
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4 
MUHAMMAD YUSUF ALI KMAN 
: versus ‘ 
KASAN FATIMA AND ANOTHER” 


} 


NW. P. Pousi Act (II of 1901), Sections 177, 195—Civit Pro- 
cedure Code (X ry of 1882), section 24¢— geeculion-sale—Collectors order 
setting aside 54 Appeal to District Judge. 

No appeal tios to the Civil Court or the Board of Revenue against an 
order o£ the Qollector passed under section 312, Code of Civil Procedure. 
Bat where g Collector sets aside a sale as void ab initio, his order must 
he lookes i on as one passed under section 244, Code of Civil Procedure. 
refore have the force of a “decree”, and an appeal will lie 







HRENCE under section 195, N.-W. P. Tenancy Act (II of 1901), 
Øi.. M. Stubbs, Esq., Additional District Judge of Aligarh (June 
29, 1904). 

Yusuf Ali Khan and Mithu Lal held three decrees against Hasan 
Fatima and Hamid-ud-din Khan, two of which had been obtained 
under Act XII of 1881 and the third under Act II of 1901. The 
two former decrees were under execution in the Court of the Pargana 
Officer, Etah; who was taking steps to farm out the property in order 
to satisfy them. Hearing that a sale had been ordered in execution 
of the third decree, that officer reported that one consolidated sale 
proceeding might be undertaken in respect of the three decrees. As 
no sale could take place in execution of the first two decrees without 
the sanction of the Board of Revenue, the Collector ordered that the 
amounts due under those two decrees should be proclaimed as a lien 
at the sale under the third decree. The sale officer, however, issued 
a proclamation of sale for the entire amount due under all the three 
decrees, and the sale accordingly took place on December 23, 1902. 
The judgment-debtors objected to the sale, whereupon the Collectér 
(Pandit Jwala Prasad) passed the following order :— 7 

“ On a consideration of the facts of the case Iam of opinion that 
a material irregularity has been committed, inasmuch as the sale wes 
proclaimed under the three decrees jointly in contravention of my 
orders and wjthout the previous sanction of the Beard of Revenue to 
the sale, which wds necessary in decrees Nos. 1 and 2. The sale 
therefore is void ‘ab initio and must be set aside”, r 
. Misc. No. 146 of 1904, 
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a Tej Bahadur fapru (for S. Sinha) for the respondent, contended Civit: 
that the only quegpion which could be tried under section 331 of the 1905. 
Code of Civil Profsedurc was whether the claimant was in good faith Tre 
.. in possession of the property on his own account. u 
: [BANERJI, J. Under the old Act suits under section 331 of the Dwarxa Rar 


Code were to be tried as suits under section 9 of the Specifie Relief 
Act. ‘There is no such limitation to be found in the corresponding 
section of the present Code]. 

If the legislature wanted to bring about a change, one would 
expect clear language, but the use of the word “ possession” in 
the section shewed that all questions of title were intended to be 
excluded from the purview of the section. He referred to 

Rakhal Charn Mundul v, Watson und Co. [1883] 1. L. R., 10 Cal., 50, at page 54. 

Mancharan v. Fakirchand [1901] I. L. R., 25 Bom., 478. 

Mahamed Isab v. Bashotappa [1903] I. L. R., 27 Bom: 302. 


Govind Prasad was not called upon to reply. 
The judgment of the Court was delivered by 


BANERJI, J. The plaintiff appellant, having obtained a decree for Banerji, J. 
possession of immovable property against Mathura Rai and Tilakdhari el 
Rai, applied for execution of his decree. He was resisted by the res- 
pondent, Dwarka Rai, who claimed to be in possession of the property 
on his own account. Thereupon, in accordance with the provisions 
of section 331 of the Code of Civil Procedure, the claim was registered 
as a sult between the decree-holder as plaintiff and the claimant as 
defendant. The Court of first instance tried the question of title 
raised by the parties and made a decree in favour of the plaintiff. 
Upon appeal by the defendant the lower appellate Court found that the 
defendant was in possession at the time of obstruction, and, without 

_ entering upon a determination of the question of title, dismissed 
the suit. The learned Subordinate Judge says in his judgment :— 

“ Having regard to the nature of the case, it is only necessary to see 
and it should only be proved, which party was in possession at the 
ym of obstruction, irrespective of the fact what was the state of 
things previous to that time”. In so holding the learned Subordinate 
Judge was clearly in error. Section 331 directs that the Court shall 
poka to investigate the claim in the same manner and with the 
lıke power as if a suit for the property had been instituted by the 
decree-holder against the claimant under the previsions of Chapter V. 
It further ‘provides that the order of the Court shall have the same 
force as a decree and shall be subject to the same conditions as 
to appeal. It is thus manifest that a Court tryingsa suit under 
section 331, must try it asa suit for the property, and determine the 
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Givin. question of title also. As the order of the Couft has the force'of a * 
1905. decree and is appealable,as such, there cannot beny doubt that the 
ee legislature did not intend that the order should confined to the 

Maur RAI ` 


ai question of possession only. ‘his is further manifest upon a + 
Dwarka Ral. comparison of the provisions of section 331 with those of section 
832. If in execution of a decree for possession of immovable 
property any person other than the judgment-debtor is dis- 
possessed, the person so dispossessed may make an application 
to the Court under section 332, and upon such application being, 
made, the Court is required to confine itself to an investigation ` 
of the grounds of dispute specified in the first paragraph of the 
section, vis, that the property was bona fide in the possession 
of the claimant on his own account or on account of some person 
other than the judgment-debtor, and that it was not comprised in the 
decree or that, if it was comprised in the decree, he was not a party 
to the suit in which the decree was passed, and then the section 
provides that the party against whom an order is passed under the 
section may institute a suit to establish his right. Had the legislature 
in enacting section 331 intended that the investigation under that 
section should be limited only to the question of possession, one 
would have expected to find in the section a provision similar to that 
contained in the last paragraph of section 332. There is another 
circumstance, which unmistakably shows that the legislature intended 
that all questions between the parties including the question of 
title should be tried in a suit under section 331 in the same ‘way 
as in an ordinary suit. In Act No. X of 1877, it was provided in 
section 331 that the claim of a person, who resisted the execution of a 
decree for possession should be registered as a suit, and investigated 
by the Court with the like power as if a suit had been brought 
- against the claimant under the provisions of section 9 of the Specific | 
Relief Act, 1877; the investigation was to be confined to the 
question of possession only. This provision however, was repealed 
by Act No. XII of 1879, and the provisions of that Act, which in 
this respect are almost the same as those of Act No. VIII of 1859. 
were re-enacted in Act No. XIV of 1882, thé present Cole of Civil 
Procedure. The provisions of section 331 of Act No. X of 187Z were 
undoubtedly repealed with an object, and that object, it is clea was 
that a trial under section 331 should be a trial upon the question 
of title also. This wiew is supported by the ruling of the Bombay 
High Court in Mowdakhan, against Gori Khan (*)°which was 
approved and followed in Bapujirao, against Fateh Sing Shahje 
Bhosle (*). With reference, to the provisions of section 229 of Act 
* (1) [1890] L L. R, 14 Bom, 627. 
(2) [1896] L L. R., 22 Bom., 967.° , 





Banerji, J. 
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No. VIII of 185%this Court held in Rucha Rai against Purmeshur 
Dayal{*) that unfer that section the question of title was also to be 
tried, and not me€ely the question of bona fide possession. As I 
have already said tht provisions of section 229 of Act No. VIII of 1859 
are almost in terms similar to those of section 331. of the present Code 
of Civil Procedure. This ruling is therefore an authority of this Court 
in favour of the appellant's contention. For the above reasons I am 
of opinion that-the lower appellate Court should have tried and 
determined the question of title also. I accordingly allow the 
appeal, set aside the decree of the lower appellate Court, and as 
that Court decided the case upon a preliminary point, I remand the 
case under section 562 of the Code of Civil Procedure to that Court, 
with directions to readmit it under its original number in the 
register and proceed to determine it according to law. The appel- 
lant will have his costs of this appeal. Other costs will follow the 
event, 


T. B.S Appeal decreed.—Cause remanded. 
(1) [1870]2 N.-W. P. H. C. R., 252. 
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SRI VIKARMA DEO MAHARAGERIUGARU, 
MAHARAJA OF JEYPORE 


versus 
GIMAPURAM DEENABANDHU PATNAICK AND OTHERS. 


Res judicata— Want of jurisdiction in first Court—Right of suit-~Consi- 
deration of policy and expediency—Act XXIV of 1839, ss. 2, 3, 4—Mules 
XX and XXI (Madras). 


The former decision of a Court adjudged to be without jurisdiction 
cannot be treated as res judicata against the claim of the then plaintiff to 
have his rights decided by a Court of competent jurisdiction. The legal 

» Tight to bring a suit and to have it determined by the proper Court 
creajed for the purpose of determining such suits, cannot be barred upon 
considerations of policy or expediency. 


PPEAL against an order (March 12, 1903) of the Governor of 
Fort St. George at Madras in Council. 
The reasons for the above order will appear from the following 
extract fom “ order No. 753A, Judicial, dated 2nd May; 1902” :— 
“ The allegation of gross negligence on the part of the guardian 
can, in the circumstances of the case, carry little weight, seeing that 
XX 
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for five years after the Maharaja came into chaie of his estate no 
attempt was made, on the ground of this neglighnce, to obtain a 
rehearing of the case. With this exception the a ‘guments now put 
forward on behalf of the appellant are purely legal in character; in 
putting them forward the Maharaja relies on the view that the dis- 
eretion which the Governor in Council exercises under section 4 of 
Act No. XXIV of 1839, is a judicial discretion—that is to say, that 
the present appeal should be treated in the same manner, and 
decided upon the same principles as if it were heard in ordinary 
course of justice. 

“The Governor in Council is, however, unable to accept this view 
as to the manner of disposal of appeals from Agency Courts. It is 
competent for the Governor in Council, under section 4 of the Act 
No. XXIV of 1839, to prescribe rules for the guidance of his agents and 
of their subordinates, and these rules have been prescribed. When, 
under rule 21, an appeal to the Sadar or High Court is open, that 
Court deals with it in the same manner as with appeals from other 
Courts subordinate to it, and it would, no doubt, similarly deal with 
appeals transferred to it by the Governor in Council under rule 22. 
But so far as the Governor in Council retains appellate jurisdiction. 
there is nothing to show that he is in any way fettered in the dis- 
charge thereof; the whole scope and the purpose of the legislation 
governing the scheduled districts is to declare them as not included 
in or as removed from the operation of the general acts and regula- 
tions and the jurisdiction of the ordinary Courts of Judicature and to 
place control in all matters in the hands of the executive authorities, 
subject to the provisions of 33 and 34 Vic., Cap. 3. The obvious con- 
clusion, therefore, is that in respect of the class of cases of which the 
present is one, the Governor in Council shall apply to each the prin- 
ciple of equitable jurisprudence, and these only so far as political 


- expediency permits. In these wild tracts the absolute rights of the 


individuals—as evolved by civilised communities—are of small con- 
sequence compared with the maintenance of the place and. order that 
make for social progress. i . 
“The question then is, is it equitable or expedient that th® decision 
of the District Judge in 1893, passed after a thorough trial of the 
case, should by reason of a legal defect imported into the a Ves 
proceedings by the High Court's order of 1900, now be permitted 
to come again before the Courts? The Governorén Council is clearly 
of opinion that to the unsophisticated minds of the uncivilised 
tribes of the Vizigapatam agency the idea that a cause, tried and 
determined so‘long ago, could or should now be re-opened at the 


° z 


Fror. TL]: 


instance of the Mhharajah of Jeypore, would be regarded as a gross 
infraction of the §atural justice which they do understand, and as 
truckling tothe authori rity and resources which the Maharajah pos- 
sesses. The result of compliance with the appellant’s request would 
be to diminish the confidence of these hill tribes in the power and 
desire of Government to protect them and to do justice, and thus to 
create a political danger which there is absolutely no reason to 
ineur.” 


PRIVY COUNCIL.. 


W. C. Bonnerjece and K. Bonnerjee, for the appellant. 
The respondents were not represented. 


The following reasons for the report made by the Judicial Com- 
mittee at the close of the argument (November 16, 1904) were given 
by 

Harspury, L. C.:—This is an appeal by the Maharaja of Jeypore 
against the decision of the Governor of Madras in Council rejecting 
the claim of the Maharaja to have his suit determined under circum- 
stances that may be shortly stated. 

In the year 1892 a suit was instituted in the Court of the Agent 
™to the Governor at Vizagapatam on behalf of the Maharaja, then a 
minor, for the purpose of establishing his right to resume possession 
of certain villages. On the 28rd March, 1893, the defendants applied 
to the High Court of Madras for an order that the said suit should 
be removed from the Court of the Agent and transferred to some 
other Court, and no opposition being made to such application by 
the parties who represented the plaintiffs, an order was made trans- 
ferring the suit to the District Court of Vizagapatam. The suit 
then became Original Suit No. 4 of 1893, on the file of that Court, 
and on the Ist December, 1893, the said Court gave judgment dis- 
missing the suit, on the ground that no sufficient evidence had been 
given to establish the plaintiffs case, and that judgment was not 
appealed from. On the 29th March, 1900, the High Court of Madras 
decided that it had no jurisdiction to order the transfer of a suit 
from the Court of the Governor’s Agent to the District Court of 
‘Vigsgapatam, and that the consent of the parties to the transfer 

ld not cure the defects of jurisdiction(*). On the 27th October, 
1900, the Maharaja presented his plaint to the Court of the Gover- 
nor’s Agent against the present respondents efor the same cause of 
action a$ was alleged in the former suit, stating the grounds on 
whieh he contended that the District Judge had no jurisdiction to 
(1) [Vide Maharaja of Jeypore v. Papayyanina, I. L. R., 23, Mad., 329.—Ed.] 
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decide the suit, and that the decision itself waf a nullity. The 
plaint was rejected on the 8th December, 1900, $pparently on the 
ground that the decision upon the former suit precluded any further 
proceeding upon the same cause of action. Frim this an appeal 
was presented to the Governor in Council, who rejected the appeal 
on the ground that it would be inexpendient, and would set a bad 
example and encourage a multitude of suits for the same cause of 
action. 

Their Lordships are of opinion that the former decision of a Court 
adjudged by the High Court to be without jurisdiction cannot be 
treated as res judicata against the claim of the Maharaja to have 
his rights decided by a Court of competent jurisdiction, and that the 
decision of the Governor in Council, affirming the decision of the 
District Court, cannot be supported. The legal right to bring a. 
suit, and to have it determined by the proper Court created for the 
purpose of determining such suits, cannot be barred upon the 
considerations of policy or expediency which are urged by the judg- 
ment under appeal. 


Their Lordships have already humbly reported to His Majesty as 
their opinion that the appeal ought to be allowed and consequential 
directions given, but their Lordships reserved their reasons, and also 
the question of the costs, as to which the parties were to be at liberty 
to apply to their Lordships for directions. 


Mr. Bonnerjee, who appears for the appellant, now asks their 
Lordships to direct that the costs both here and below be costs in 
the cause, and their Lordships direct accordingly. 

In the meantime the money deposited by the appellant in the 
Privy Council office as security for costs, should be repaid to him. 

Order accordingly. 

Solicitors for appellant : Lawford — Waterhouse and Lawford. 
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THE BOMBAY BURMAH TRADING CORPORATION, 


LIMITED, 
versus 


DORABJI CURSETJI SHROFF. 


Compuny—Articles of Association—Proxy, qualification of— Memorandum 


of Association, alteration of—Act XTI of 1895. 


Where an Article of Association of a corporation provided that ‘no 
person shall be appointed or have authority to act as a proxy who is not 
a share-holder in the Company,’ to construe it as requiring the person 
appointed to be a share-holder when the proxy is signed, is to put too 
narrow a construction on the words. The nomination of an unqualified 
person does not become an appointment until he is qualified, and in 
order to act he must be qualified not only when appointed but when he 
acts. Where, however, the appointment was complete before the pre- 
scribed time and the qualification continued when the proxy was used, the 


` article was held complied with. 


f 


Where a power-of-attorney executed by some share-holders of a com- 
pany authorised and appointed certain specified persons ‘and all persons 
who at any time during the continuance of these powers of attoruey may 
be partners in the firm of Messrs. Wallace & Co., of Bombay, however 
that firm may be constituted...and in the absence from Bombay ’ of all the 
suid persons, ‘ then the person or persons for the time being holding the 
procuration of the said firm, and managing the said business jointly and 
eacli of them severally’ to vote as proxy for the executants at meetings 
of the Company, held that the proxy could be used by one whose name 
had been entered in a register of proxies kept by the Company before the 
meetings were held, and who was a managing partner of the firm of 
Wallace & Co., and a share-holder in the Company at the time wheu he 
used the proxy, though he was neither a member of the firm, nor a share- 
holder in the Company when the proxy was signed. 

An Article of Assocation which speaks of a ‘named’ person in a proxy 
is eftisfied if he is sufficiently described therein for all business purposes. 
It is only when the proxy is so framed that the person intended to use 
il cannot be ascertained that it may be rejected. 


APPEAL against an order (October, 17, 1902) of a Division Bench 
(JENKING, C. J., md Barry, J.), of the Bombay High Court, rejecting 
a petition for the confirmation of a special resolution of the Bombay 
Burthah Trading Corporation, Limited, effecting an alteration in the 
Memorandum of Association under the Indian Companies (Memo- 
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randum of Association) Act (XII of 1895). A reffort of the case 
in the original Court will be found in I. L. R. 27 Hpbm.., 113. 


The judgment of the Judicial Committee was deliverad by 


LORD LinpLey.—The question raised by this appeal is whether an 
objection taken to a proxy used at a meeting of the share-holders 
of the above-named Company can be sustained. 

The Company was incorporated in 1863 under the Indian Com- 
panies Act XIX of 1857, and in 1895 it was duly registered under “ 
the Indian Companies Act, 1882. It was formed to carry on 
trade in timber and petroleum in Burmah, Siam, and other places 
in the East, and by the Company’s Memorandum of Association and 
by its Articles it was in substance provided that the business of 
the Company should be carried on by the firm of Wallace & Co. 
merchants, of Bombay, “of whatever member or members that 
firm may for the time being consist,” or, if they declined to act, 
by other managers to be appointed by the Company. 

As a matter of fact, the Company was formed to take over a branch 
of the business of Wallace and Co.; and this firm were the secretaries, 
treasurers, and managers of the Company. There never were any 
others. l 

By the Company's Articles of Association voting by proxy was 
allowed. The articles relating to such voting and to the Chairman 
of the Company were as follows :— 


“LXII. Votes may be given either personally or by proxy. 


“LXII. The instrument appointing a proxy shall be in writing under 
the hand of the appointor, or if such appoiutor is a Corporation, under their 
common seal, and shall be attested by one or more witness or witnesses. 

“LXIV. Every instrument appointing-a proxy may be in the following 
form or as nearly therein as may be :-— 

“ Bombay Burmah Trading Corporation, Limited. - 

«l ; of 
being a share-holder in the Bombay-Burmah Trading Corporation, Limited, 
and entitled to vote (for. ..... voles), hereby appoint ..... , v 
oË... . « as my proxy to 
vote for me aud on my behalf at the ordinary or extraordinary (as “the case 
may be) general meeting of the Company, to be held on the a 

and ab any adjournment thereof (or at any meetyg 
of the Company that may be held in the year ), or and at all other 
general meetings of the wid Company until I shall reyoke this authority. 
As Witness my-hand this i 
by the said 
in the presenco of | 


wae een eee ee eo te Dh ee se ee eee te ne Peewee eee em ese oo ees 


day of Sigued 
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shall be appointed or have authority to act as a proxy 
who is not a sharehoffier in the Company. 

sbn shall be allowed to vote or act as a proxy at any 
meeting unless"the instrument appointing him shall have been deposited at 
the registered office of the Company not less than forty-eight hours before 
the time for holding the meeting at which the person named in such instru- 
ment proposes to vote. 

“LXVII. Unless the instrument appointing the proxy shall otherwise 
indicate, the proxy thereby appointed shall be deemed to be a continuing 
proxy, and shall be entitled to act as such until his appointment shall be 
revoked by instrument in writing, deposited at the registered office of the 
Company.” 

G os] t i 9 

“LXXI. The senior or any resident partner or representative for the time 
being of the firm, house, or co-partnership of Messrs. Wallace and Company 
at Bombay shall, at his option, be and continue to be the Chairman of the Com. 
pany and of the Board of Directors, notwithstanding any clause or regulation 
of the Company or in these presents to the contrary.” 

In May and June 1902, a special resolution was passed to alter 
the Memorandum of Association with a view to extend the business 
of the Company, and in July 1902, the Company presented a petition 
to obtain the sanction of the Court to the alteration. The petition 
was opposed on the ground; (amongst others) that the special resolu- 
tion was not duly passed, and the Court being of this opinion 
dismissed the petition without giving any decision on the merits. 

The objection taken was that certain proxies held by the Chairman 
and used by him at the meetings at which the special resolution was 
passed were not in proper form. and were invalid. They were not 
in the form given in article 64, but they were in a form which had 
been in use for many years without objection. Several proxies were 
objected to. It will be sufficient to refer to one which may be taken 
as a type of all. 

The proxy objected to was dated the 14th October, 1881, and was 
duly executed by a lady of the Wallace family and properly attested, 
It was not a mere proxy but a long document and, in fact, a power 
of attorney not only to vote at meetings, but to act generally for 
the sh&te-holder signing it in all matters connected with the 
Copany and any other Company taking over its business. The 
aWhority extended to buying and selling shares and receiving 
dividends. The following extract contains the description of 
the persons authaqrised to act :— . 

“ Know all men by these presents that T , 

of do hereby 
nominate, constitute, and appoint Lewis Alexander Wallaces Alexander Falco- 
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Privy Coux- ner Wallace, John Annan Bryce, Henry Adair Richardson, hnd Michael Russell 
CIL: Wyer, and all persons Who at any time during the continkance of this power 
1904. of attorney may be partners in the firm of Wallace and COmpany, of Bombay, 
=~ howsoever that firm may be at any time constituted and Fiederick Liddell 


Tum Boray Steel, and William Robert Macdonell, assistants in the said firm, and in the 


Burau : 
TRADING absence from Bombay of all the said persons, then the persons or person for 


Corporation the time holding the procuration of the said firm and managing the said 

Loaren. business jointly and each of them severally to be my attorneys or attorney for 
Dor rae Cur- meand on my behalf to represent me in all my relations as they now exist or 
SETJI Surore. as they máy at any time during the continuance of this power of attorney 


: exist with the Bombay Burmah Trading Corporation Limited ......... g 

Lord Lindley. i 
par and to be my proxy to vote for me and on my behalf at any meeting or 
meetings of the said existing Corporation ... during the continuance of 


this power and in respect of all shares which I may at any time hold alone or 
jointly with others in the said Corporation.” 

The proxy was used by Mr. Macaulay, who was in the chair. He 
was then a managing partner of the firm of Wallace and Co., and was 
a shareholder in the Corporation. But he was neither a member of 
the firm nor a shareholder in the Corporation when the proxy was 
signed. Before the meeting his name was entered as usual in a 
register of proxies kept by the Corporation as the person who would 
use the proxies at those meetings. - 

The objections taken to the proxy are (1) that Mr. Macaulay is not 
named in it ; (2) that when it was signed he was neither a partner 
in the firm of Wallace and Co., nor a shareholder-in the Corporation. 

The form given in the Articles and the word “ named” in Article 
66 are relied upon as showing that the person using the proxy must 
be named in it. No doubt it is convenient that this should be done, 
Article 64, which gives the form is, however, distinctly permissive 
only: and Article 66 is addressed not to the form of the proxy but to 
its deposit in the office in time to make inquiries, if necessary. If 
in this case the officers of the Corporation or any shareholder had 
objected that the proxy was so framed that the person intended to 
use it could not be ascertained, and if this were true, their Lordships 
are not prepared to say that the proxy might not have been rejected. 
But no such difficulty in fact existed, nor did -any one say it did. 
The connection between the firm of Wallace and Co. and the C rpo- 
ration was such that the officers of the Corporation knew perfegtly 
well that Mr. Macaulay was qualified to act and that he was going to 
act; and any shareholder applying for information could have obtained 
it at the office without any difficulty. Mr. M&caulay’smame was 
entered in the office register of proxies as the person who would use 
the proxy. Although not named in it, in the strict literal sense of 
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the word “namedf’ he was sufficiently described in the -proxy for all i 


business purposes¥and in their Lordships’ opinion the Articles require 
nothing more. i l 

The next objection is, in their Lordships’ opinion, equally unten- 
able. It is founded on Article 65. But to construe this article as 
requiring the person appointed to ‘be a shareholder when the proxy 
is signed is to put too narrow a construction on the words. If an 
unqualified person is named in the proxy, the nomination is not an 
" appointment in any effective sense; his nomination does not become 
an appointment until he is qualified. In order to act something 
more is required, he must be qualified not only when appointed but 
when he acts. 

Articles 65, 66, and 67 only require that the appointment shall be 
complete and be in the office 48 hours before the meeting at which 
it is to be used, and that the qualification shall continue when the 
proxy is issued. Their Lordships are of opinion that Article 65 was 
complied with in this case. 

Their Lordships, therefore, will ee advise His Majesty to 
allow this Appeal, and to discharge the order appealed from, and to 
remit the petition on which the order was made to the High Court 
of Judicature at Bombay, in order that the petition may be heard 
` on the merits, and that the costs of it may be dealt with by that 
Court. The costs of this appeal and of the motion made on the 4th 
February 1904, must be borne by the Respondent. 

Solicitors for the Appellants : Budd, Johnson and Jecks. 

Solicitors for the Respondent: -Payne and Lattey. 

Appeal allowed—Cause remanded. 
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BALMAKUND 
VET8U8 


KUNDAN KUAR.* 


Succession Certificate Act (VII of 1889), section 7, elise (3)— Summary , 
enquiry as to title. 


Proceedings under the Succession Certificate Act are summary pro- 
ceedings, and the Judge is not called upon to enter into and decide the 
rights of the parties as if he were trying a suit. Bnt to pass a sound 
judicial decision he is bound at all events to enter into some inquiry, 
and to base his decision upon prima facie evidence with which he is 
sufficiently satisfied. ; 


First APPEAL from the order [March 18, 1904] of J. S. Campbell, 


Esq., District Judge of Bareilly. 
The order in question was passed under section 7, clause (3) of 


‘the Succession Certificate Act (VII of 1889), granting certificate to 


Musammat Kundan Kuar, widow of Babu Tribeni Sahai. ‘The appli- 
cation was opposed by his nephew, Balmakund, who pleaded that his 
uncle had been joint with him. The petitioner, widow, alleged that’ 


‘the deceased was separate. Upon these allegations the District Judge 


observed :—“ This raises an intricate and difficult question of law 
and facts which I do not feel called upon to decide by summary 
proceedings. I find that Musammat Kundan Kuar has prima facie 
the best title to the certificate and it will be granted to her.” 

Balmakund, the objector, appealed. 

Tej Bahadur Sapru (for 8. C. Banerji), for the appellant, after 
reading section 7, clause (3) of the Act, contended that the District 
Judge under the terms of that clause was bound to institute some 
enquiry, however summary that might be, as to the title of the 


parties. He relied upon 
Basanilal v. Parbati Kuar [1903] T. L. R., 31 Cal., et : 


Sarat Chandra Chaudhri (for J. N. Chandy, for the respondent, 
called attention to the debts in respect of which the certificaté had 
been applied for, and submitted that these being promissory notes in 
the name of the respondent's husband alone, the District Judge was 
not wrong jn holding “that the widow had prima*facie the best title 
to them. The objector did not say that these also formed al of 


the joint estate. 
. * No. 80 of 1904. 
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The judgment qf the Court was delivered by 


BLAIR, J. Thiš isan appeal against the grant ef a certificate 
to the respondent pnder Act No. VII of 1889. The certificate 
is for the collection of debts. The proceedings are summary pro- 
ceedings, and no doubt the Judge would not be called upon to enter 
into and decide the rights of the parties as if he were trying a suit. 
But it is manifest to us that to pass a sound judicial decision he is 
bound at all events to enter into some inquiry. In the present case 
there was a dispute as to whether the family was joint or not. That 
question he did not touch. Itis quite true that under the provisions 
of the Act he need not sift this. But he should base his decision 
upon prima facie evidence with which he is sufficiently satisfied. He 
has not done so. In this case he did not enter upon any inquiry at 
all. His order cannot, therefore, be maintained, and we must send 
back the case, with the direction that he should make some inquiry 
according to law, and upon the result of the inquiry pass an order. 
We accordingly set aside the order of the Court below and send the 
case back to it to deal with it according to law. Costs will follow 
the event. 

8. 0, ©. Appeal allowed—~—Cause remanded, 





AHMAD ALI 
versus , 
NAJAMA-UN-NISA.* 


Pre-emption—Co-sharer—Resumed muafi-holder—Wajibularz—Pre-emptor 
accepting mortgage money from vendee—No waiver of pre-emptive right, 


When there is nothing to show that a resumed muaji stands on the same 
level with a khalsa land, the holder of such muafi cannot be a co-sharer, 
for the purposes of pre-emption, within the meaning of the wajibularz 
which confers the right of pre-emption upon hissadars. 


The mere fact that a pre-emptor accepts from the vendee mortgage- 


ey due upon the property which is the subject of pre-emption, does 
Ki amount in law to a waiver of his pre-emptive right. 


FIRST APPEAL from order (April 29, 1904) of L. G. Evans, Esq., 
District Judge of Saharanpur, reversing the decree (September 22, 
1903) of, Babu Madho Das, Subordinate Jutge, and remanding the 
case under section 562 of the Code of Civil Procedure, ` 


No, 92 of 1904, 
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Civit. Suit for pre-emption. 
1905. The facts of- the case were shortly these :—Maħal Yakub Ali, in 


Seek the village of Sheikhpur, consisted of 5 khewats. The hakiat sold 
wMAD ALI . ; ; 
v. was in khewat No. 1, and was khalsa or revenue-paying. The plain- 
T tiff was a co-sharer in khewat No. 1. The defendant-vendee; was 
a. the holder of certain resumed muafi lands in khewats Nos. 4 and 5. 
The plaintiff originally claimed pre-emption both under the wajib- 
ularz and the Muhammadan law, but gave up her claim under the 
Muhammadan law in the Court below. The material portion of the 
Wajibularz was to the following effect :—If any hissadar wishes 
to transfer his hissa, then first the hissadars karibi and after 
them the hissadars baeed will get (it), and when out of the hissa- 
dars of the deh none takes, a stranger will get (it). 
In the khewat, the area of all the lands, as well as the revenue 
of each, including the resumed muafi lands, was totalled up together. 
The defence raised, so far as material to this report, was that the 
resumed muafi land was as good as any other land paying revenue, 
and that the vendee, appellant, was therefore a co-sharer, and 
no claim for pre-emption could be maintained against him. The 
Subordinate Judge dismissed the appeal. On appeal the District 
Judge held that the vendee had failed to establish his status as 
aco-sharer. Upon the question as to whether the resumed muafi 
land was like ordinary khalsa (revenue-paying) land, the Judge 
recorded the finding which is quoted in their Lordships’ judgment. 
Another plea which was urged before the Courts below and re- 
peated in the High Court was that the plaintiff had accepted her 
mortgage-money, due upon the property sold, from the vendee, and 
thus forfeited her right of pre-emption. This plea was also dis- 
allowed by the Court below, which remanded the case under section 
562 of the Code of Civil Procedure to the Subordinate Judge. 


Defendant (vendee) appealed. 


Ghulam Mujtaba, for the appellant :—I submit the khewat leaves 
no doubt that the resumed muafi stands on the same level with afty 
other khalsa land, and the Wajibularz makes no distinction bewyeen a 
Muafi Munzabta (resumed) and a khalsa land in this village. Hating 
regard to the definition of ‘Mahal’ in the old Act (XIX of 1878), as 
also in the present Act (I of 1901), both are parts of the same Mahal 
Yakub Ali, and a holder of Muafi Munzabta and ayy other Aissadar 

“are equally cé-sharers. The cases relied upon by the learned Judge 
are no authorities against me. In 

Kallian Mal v. Madan Modan [1895] I. L. R., 17 AIL, 447, 


ou. IL] HIGH COURT. 


the judgment poirlts out that there was a separate provision with 
regard to holders $f Muafi Munzabta. In this case there is no sepa- 
rate provision with regard to Muafi Munzabta in the Wajibularz. 
The other case, 
Narain Das v. Ram Saran Das [1898] I. L. R., 20 AIl., 419, 
purports to follow the case already cited, 


[Baner J. This case seems to me to be against you, as it does 
not say that there was a separate provision with regard to resumed 
Muaf in the Wajibularz of the village}. 

The Privy Council have lately recognised the right of subordinate 
holders to pre-empt. The case went up from Oudh, but I submit 
the principle underlying governs my case. 

Mamu Lal v. Muhammad Ismail [1904] I. L. R., 26 All, 574. 

With regard to the second point, I submit that the plaintiff, having 
accepted her mortgage money from us, practically acquiesced in our 
purchase. 


I rely upon the principle of 
Hlabib-un-nissa v. Barkat Ali [1886] I. L. R., 8 All., 275, at p. 277. 


Te Bahadur Sapru, for the respondent,—I submit the vendee is 
not a co-sharer. Under section 62 of Act XIX of 1873, a record of 
rights was required to be framed, but that section clearly shows that 
there is a distinction between a co-sharer and any other holder of 
property in a village. Every holder of proprietary rights in a village 
cannot be a co-sharer. A fair test, though not the sole test of deter- 
mining whether a person is a hissadar in a village, lies in the answer 
to the question whether he is jointly or severally liable for the pay- 
ment of the revenue of the Mahal. 

Dalganjan Singh v. Kalka Singh [1899] I. L. R., 22 All, 1, at p. 28. 

I submit the vendee in this case is nota hissadar from that point 
of view. But even if he is, that is not enough to constitute him a 
hissadar, for a hissadar possesses many other rights—such as rights 
of fishery, pasturage, waste, etc. The vendee in this case cannot 
cl#im to possess any such rights. At any rate he has not establish- 
ed thataé possesses any such rights. In 

F. Æ F. O. Nos. 110 and 111, Jagannath v. Ishri Pershad, decided on June 6, 
1901, by Knox and Buair, JJ., 
the holder of a Muafi Munzabta was held not to be a co-sharer. I 
submit the case of . 

RaghunatR Prasad %. Kanhaya Lal, [1902] A. W. N., 68 E 
also supports my case. The Privy Council case relied upon by the 
other side is distinguishable in so far as it was clearly found in that 
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case that the subordinate holder was jointly liable for revenue with 
the co-sharers-in the village. At any rate, the finding by the Court 
below that the vendee has failed to establish that the regumed muaf 
land in this village stands pari passu with khalsa, is a finding- of 
fact, and cannot be disturbed. f 

With regard to the second point, I submit there is no reason why 
we should not have accepted our mortgage-money. We were entitled 
to treat the appellant as the agent or representative of our mortga- 
gor. There can be no estoppel against us under the circumstances. 
The case in 8 All, 275, has not been followed in 

Muhammad Nasir-ud-din v. Abdul Hasan [1894] I. L. R., 16 Al, 300. 

Muhammad Yunas Khan v, Muhammad Yusuf [1897] I. L. R., 19 Al, 384. 


Ghulam Mujtaba, for the appellant, was heard in reply. 


The judgment of the Court was delivered by 

Buair, J. The suit out of which this appeal arises is one for pre- 
emption. The claim of the plaintiff, whose title is not disputed, is 
resisted by the defendants, vendees, upon the ground that he also is 
a co-sharer in the village, within the meaning of the waijbularz relat- 
ing to that particular village. We have examined a considerable num- 
ber of cases and considered the arguments which have been advanced, 
with much ability and ingenuity, by the learned Vakils on both sides. 
We find ourselves forced to the conclusion that this appeal has been 
practically disposed of by the finding of the first appellate Court. 
We find that the learned Judge arrives at the following finding upon 
which he defeats the claim of the defendant to be aco-sharer. He 


` says, “there is no evidence before me as to the constitution of the 


village to show whether the resumed muafi land is or is not con- 
sidered by the residents or co-sharers as ordinarily khalsa land. All 
I can find is that the special khewat in which the respondent is a 
co-sharer consists of 8 bighas only, from which I may presume that 
this resumed muafi land consists of a few plots separate from other 
lands in the village. According to the rulings quoted above, I un- 
derstand it would be held that when an owner or co-sharer én 
resumed muafi land wishes to claim the privileges of a Gagsharer, 
the burden of proof lies on him to prove that he Be 
these privileges, and in the absence of such proof he cannot be con- 
sidered a co-sharer. In this case no such proof is forthcoming.” I 
appears to us that thiseis a finding of fact and is consistent with the 
rulings of this Court. . 

Another point is raised upon the analogy of the provisions of 
the Mahomedan law on the subject. It is alleged that the plaintiff 


* e 


A IL] 


in the pre-emption suit, who is the respondent here, received from 
the vendor of the sale, which gave rise to the-claim for pre- 
emption, monies dug to her as mortgagee of the vendor. We are 
unable to hold that such receipt by her was intended to be or 
operates as waiver of her pre-emptive rights. We must dismiss the 

` appeal with costs. 
T.B. S. 


J 


HIGH COURT. 


Appeal dismissed. 


ed 


AZIZ-UD-DIN 
VEY SUS 
EMPEROR AND oTHERS.* 


Criminal Procedure Code (V of 1898), Chapter XII, sections 145, 146, 
439-—Legal procedure not followed—No danger of breach of peace—Attuch- 
ment without jurisdiction— Revision. 


A necessary preliminary to an order under section 146, Code of Criminal 
Procedure, is that proceedings should have been taken and an order made 
under section 145. Where the record showed that the Magistrate made 
an order for attachment of property without following the precedure 
prescribed by section 145, and there was nothing to indicate that a dispute 
likely to cause a breach of the peace existed, the order of the Magistrate 
could not be deemed to have been passed under Chapter XII, Code of 
Criminal Procedure, and was set aside as «lira vires. 


CRIMINAL REVISION against the order (November 21, 1904) of 
Mirza Kasim Beg, Magistrate, first class. 

Wahid Bux and Hamid Bux were the owners of a certain mill, the 
northern boundary wall of which fell down during the rains. The 
owners began to rebuild it but somewhat extended the old founda- 
tions. Aziz-ud-din, the trustee of the Takia land, contiguous to the 
mill land, put in an application in the Criminal Court, stating that 
the owners of the mill had encroached upon the Takia land, and 
praying that an arbitrator might be appointed to decide his claims 
to the Jwnd. The Magistrate, however, treated the application as an 
appMation under section 145, Criminal Procedure Code ; and without 
complying with the provisions of that section, passed an order attach- 
ing “ the land in dispute including the new partly built wall until 
the rights of the contending parties are determined by a competent 
Court.” ° i ` 

Aziz-ud-din applied for revision of this order. 


© Criminal Revision 799 of 1904. ° 
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Sir Walter Colvin, for the petitioner, submitted that unless there 
was a likelihood of the breach of the peace, the land in dispute could 
not be attached. . The Magistrate, if he wanted to proceed under 
section 145, Act V of 1898, should have strictly complied with the ` 
requirements of that section. He did not pass an order, in writing. 
Moreover, the parties themselves treated the matter as a civil 
dispute. 


C. Dillon, for the opposite party, heard, 


Assistant Government Advocate (W. K. Porter), for the Crown. 


The following judgment was delivered by 

AIKMAN, J. This is an application to set aside an order of a 
Magistrate of the first class, purporting to have been passed under 
section 146 of the Code of Criminal Procedure, whereby he attached 
certain property in regard to which there were conflicting claims. 
A necessary preliminary to an order under section 146 is that pro- 
ceedings should have been taken and an order made under section 
145 of the Code. So far as the record shows, the procedure prescribed 
by section 145 was not followed by the Magistrate. No order in 
writing, as required by that section, was made by him. I am, there- 
fore, of opinion that the Magistrate’s order attaching the property 
was an order without jurisdiction, and one which cannot be deemed 
to have been passed under Chapter II of the Code-of Criminal 
Procedure. So far as the record shows, there was nothing to indicate 
that the dispute was likely to cause a breach of the peace If the 


‘Magistrate is of opinion that there is any danger of the breach of the 


peace, he may take such action as he may deem necessary, but that 
action must be in accordance with law. I quash the order of the 
Magistrate, dated the 21st of November, 1904, whereby the land 
claimed by the parties was attached. 

M. L. N. ; l Order quashed. 


N 
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e 
YAWAR HUSAIN KHAN 
VErSUS 
ABDUL KADIR KHAN.* 


Pre-emplion—-Basis of pre-emptive right—-Title—Limitation Act (XV of 1877), 
Article 10. 


The basis of a suit for pre-emption is the pre-emptor’s title and it is not 
affected by the question whether the pre-emptor is in possession or not. 
To such a suit articlel0, Act XV of 1877, applies. Durga v. Huidar Ali, 
I. L. R., 7 All, 167 distinguished. 

A, B and C were joint owners of a 9 biswa share of a village. C being 
a minor, A and B sold the entire 9 biswas to D on the 16th Novem- 
ber, 1899. E sued A, B and D for pre-emption, and obtained a deeree 
under which he obtained possession on the 20th May, 1901. C then 
brought a suit to*set aside the sale and recover possession of his share. 
C’s suit was decreed on the 20th August, 1901, and he obtained pos- 
session of his share on the 29th of September, 1901. C then sued Ealone 
for pre-emption on the 12th of February, 1902. Held that time began to 
run against O from the date of the original sale, ¿. ¢., 16th November, 1899, 
and not from the 29th September, 1901, when he obtained possession of 
his share, and that the suit was therefore barred under article 10, Act XV 
of 1877. 


SECOND APPEAL from the decree (July 31,1908) of Babu Prag Das, 
Subordinate Judge, Bareilly, affirming the decree (March 17, 1902) 
of Babu Udit Narain Sinha, Munsif. 


Suit for pre-emption. 


Three persons, viz., Akhtar Husain Khan, Nurul Husain Khan, and 
Yawarul Hasan {the last named a minor) were joint owners of a 
9 biswas share in a village. The two first sold the entire 9 biswas 
shere on the 16th of September, 1899, to a person of the name of 
Jumni. One Abdul Kadir Khan sued the vendor and the vendees 
for pomption, and obtained a decree from the first Court on the 
15th of November, which was, with the exception of a slight vari- 
ation, affirmed on appeal, on the 9th of May 1901, and got possession, 
under this decree, over the property, t. e., 9 biswas share on the 20th 
of May, 1901. Thè plaintiff, Yawar Husain Khan, mentjoned above, 
came of age on the Ist of March 1901, and sued to set aside the sale, 

9S. A. 792 of 1903. 
XXII . 
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and recover possession of his share and got a‘decree on the 20th of 


August, 1901, under which he obtained possession on the 29th of 


September, 1901. Having got possession of his shares the plaintiif 
instituted the present suit for pre-emption, alleging a superior claim 
against Abdul Kadir Khan, the respondent only, on the 12th of 
February, 1902. One of the pleas raised in defence was that the 
suit was time-barred, This plea was, sustained by both the omor 
Courts, and the suit was  disinissed. 


Plaintiff appealed. 


Tej Bahadur Sapru (for S. Sinha), for the appellant, - submitted 
that the suit was not time-barred. It was not necessary to implead the 
vendors in view of the recent decisions of the High Court, and as 
the vendees had lost the property, it was useless to implead them. 
The suit was really by one pre-emptor against another, and for such 
a suit, there being no special article of limitation in Act XV of 1887, 
the general article, 120, applied. Article 10 did not apply, as it 
related toa suit to enforce pre-emption against a purchaser. 


[Buarr, J. Why did you not sue carlier?] The suit could not 
be brought earlier because the plaintiff was not in possession of the 
share which gives him the right to sue. 


{Buarr, J. You had title, though you might have been out 
of possession. If your contention is correct, it will follow that a 
pre-emptor may sue after eleven years when he may recover from a 
trespasser his property which qualifies him to sue.] The real ques- 
tion is whether article 10 applied to the suit. The respondent could . 
not be taken to be a purchaser. 


[Buarr, J. He is a purchaser by substitution, under a decree of - 
Court]. Reference was made to 
+ Durga v. Haidar Ali [1884] I. L. R., 7 AIL, 167. 


Abdul Ravof for the respondent, was not called upon to.reply. 


The following judgment was delivered by , 


BLAIR, J. I find it impossible to decree this appeal. IN tacts 
are that the present plaintiff's property. was wrongfully sold by the 
older members of his family when he was a minor. The property 
in question formed thg subject of a suit for pre-emption brought by 
the defendant. That suit had been decreed and “the thet plaintiff 
had been put in possession of the property. The present suit has 
been brought at a time far beyond the period prescribed by article 10, 


vOL. If] HIGH COURT. 


schedule IT of the Indian Limitation Act. The plaintiff claims as the 
terminus a quo, from which limitation should run, the time when 
the defendayt’s suit, against the persons who had wrongfully sold 
and wrongfully bought his property had been decreed and possession 
given tohim. I know of no authority for the proposition that the 
right of the plaintiff claiming pre-emption is in any way affected by 
the question whether he is in possession or not. The basis of his 
suit to the best of my knowledge—and no authority has been pro- 
‘ duced to the contrary—is his title. There was no reason why he 
should not have brought a suit impleading together with the vendor 
and vendee the rival pre-emptor within such time as to satisfy the 
provisions of the Statute of Limitation. He did not take that 
course. He admittedly brought his suit which, if the article applicable 
to the case is Article 10, is unquestionably beyond time. My 
attention has been called to Durga v. Haidar Ali. (C) In that 
case the plaintiff asked for a declaration that he had a better pre- 
emptive title than the other pre-emptor. But the other pre-emptor 
was not in possession, and the plaintiff in that suit did not ask for 
possession but simply as against the rival pre-emptor for a declara- 
tion of his preferential right. That therefore was held not to be a 
suit to which article 10, schedule II, would apply. The words of that 
article are: “Suit to enforce a right of pre-emption whether the 
right is founded upon law or general usage or upon special contract.” 
Surely a suit claiming possession by virtue of pre-emptive right is a 
suit to enforce a right of pre-emption. I see no reason why such a 
suit should not be brought within the period. specified by article 10. 
The Court below was, I think, right. Iam therefore of opinion that 
his appeal must be dismissed, and it is hereby dismissed with costs, 


T. B. S, l Appeal dismissed. 
(1) [1884] I. L. R., 7 All, 167. 
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NAGLAHWAR TEWARI * 


Lunacy Aci (XXXV of 1858), (Lunatics Act) sections 9, 10, 28—" Lunatic ”— 
Evidence to prove lunacy—Appointment of guardian. 


Before a guardian can be appointed of an alleged lunatic under Act No, 
XXXV of 1858, it must be found in due course of law that the latter is 
of unsound mind and incapable of managing his affairs. It is not enough 
to find that he is of undeveloped mind or incapable of managing a large 
estate, but it must be shown that he is subject to delusions. 


First APPEAL from the order [April 29, 1904] of T. A. H. Way, 
Esq., Officiating District Judge of Gorakhpur. 


The order in question was passed under sections 9 and 10 of Act 
XXXV of 1858, appointing Nageshwar Tewari guardian of the person 
and property of his brother, Rameshwar Tewari. Nageshwar made 
an application to that effect on the ground that his brother, who 
lived jointly with him, was deaf and dumb from birth and insane, 
The application was opposed by Rameshwar himself and his wife 
on the ground that Nageshwar was at enmity with Rameshwar and 
that the allegations made in the former's application were wrong. 
The District Judge held that Rameshwar was a lunatic, and ap- ` 
pointed Nageshwar as Rameshwar's guardian. 


Rameshwar appealed. 


Muhammad Ishaq (Durga Charan Banerji with him), for the 
appellant, contended that the first question that arose in the case 
was whether the appellant was a lunatic within ‘the meaning of 
section 28 of the Act. He should be found to be of unsound mipd 
by due course of law and incapable of managing his affairs. The 
only evidence on the point was that of the Civil Surgeon al that 
of the brother. The Civil Surgeon’s evidence did not make out the 
appellant a lunatic. (Here he read the evidence. He was then 


stopped.) 


Sarat Chandra Chaudhri (for J. N. Chaudri), for the respondent; 


replied. 
oR A. F. O. No. 78 of 1904. 


F. T] | HIGH COURT 


The judgment of the Court was delivered by 

BLAI, J. This is an appeal against an. order declaring the 
appellant Rameshwar Tewari a lunatic and appointing a guardian 
of his person and effects. The word “lunatic” is defined in section 
23 of Act No. XXXV of 1858, under which this application was 
made and granted, as follows :— The word “lunatic” as used in 
this Act shall mean every person found in due course of law 
to be of unsound mind and incapable of managing his affairs’. 
The learned Judge after recording the evidence of the Civil 
Surgeon made what he describes as an order in the following 
terms :—“ From the evidence of the Civil Surgeon and the demea- 
nour of Rameshwar Tewari in Court it is obvious that he is 
of unsound mind and unable to manage his property. A guar- 
dian must be appointed.” His definite order in the case is couched 
in the following words :—“ Rameshwar Tewari is clearly a lunatic, 
His brother Nageshwar, with whom he has till recently lived is the 
fittest person to manage his property. His wife is too young and 
will inevitably be too much in the hands of her own relatives.” 
Accordingly, Nageshwar, the applicant and brother of the appellant, 
was appointed guardian. Now it is’ necessary for us to consider, 
prior to any ulterior question which arises, whether the learned 
Judge had any foundation for the.finding that the present appellant 
is a lunatic within the meaning of section 23 of Act No. XXXV of 
1858. The only expert evidence was that of Major Morwood, Civil 
Surgeon, who says that “ Rameshwar Tewari’s mental condition is in 
my opinion not up to the average of his class in life. His mind is 
not deranged. He isin a condition of imbecility resembling the 
mental condition of a child. In my opinion he has not sufficient 
mental capacity to enable him to manage a large property”. The 
only evidence of fact is the evidence of the brother, who is himself 
the applicant, and whose bona fides is impeached both by the 
appellant and his wife. He informs the Court that Rameshwar has 
always been mad. This broad allegation is not supported by any 
statement of facts from which the learned Judge might draw a 
reasonab's conclusion’ for himself. It is quite manifest that the 
opinion of the Civil Surgeon falls short of declaring Rameshwar to be 
a lunatic within the meaning and scope of section 23 of the Act 
referred to above. He is spoken of as being below the average of 
his class in life. fhe expression used indicases that in the opinion 
of the doctor there is a substantial number of persons of similar 
mental condition and intelligence as the appellant. He again speaks 
of the appellant asa person who is in a condition of imbecility re- 
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-Crvin. sembling the mental condition of a child. That definition falls far 
1908. short of lunacy. It only indicates that he is of undeveloped mind 
sax but not subject to delusions. From the doctor's opimion that the 
RAMESHWAR ee ; : 
Tewarr, ®ppellant has not sufficient mental capacity to enable him to manage 
a a large property, one can by rational interpretation draw the in- 
P ee ference that the doctor thought him fit to manage a small estate. 
n ae That is the basis of the learned Judge’s finding. It was not only in- 
2 N: correct but most unsafe to base upon such foundation a finding 
that the appellant is a lunatic. We set aside the order of thes. 
Court below and dismiss the application of the respondent with 
costs. 
8.0. 0.) : Appeal decreed, 
oom LALU RAM AND OTHERS 
: To versus 
HEN THAKUR DAS AND ANOTHER.” 
AIKMAN, J. 


T - N.-W. P. Tenancy Act (II of 1901), sections 25, 31, 56, 58, 63, 196—Rent 
l Act (XII of 1881)—Sub-lease of occupancy holding for 25 years—Voidable 
at landholder’s instance—Landlord and tenant—HEjectment—Indian Contract 

Act (IX of 1872), section 56. 


A sub-lease or an agreement to sub-let made by an occupancy tenant 
in contravention of section 25, N.-W. P. Tenancy Act, is not void; but 
merely voidable at the suit of the landholder. Where such a suit has 
failed, the sub-lessee is entitled to rely upon it and eject a subsequent 
transferee from his lessor. The previous lease deprives the lessor of any 
right to execute a second sub-lease in favour of a third party, and the 
latter, even.though he takes in ignorance of the first lease, cannot resist 
the prior lessee’s claim for possession. 


The provisions ‘of sections 56, 58 and 63, N.-W.- P. Tenancy Act, 
refer to cases where the relation of landholder and tenant exists between 
the parties. l 

A plea that a suit had been instituted in the, wrong Court cannot be 
entertained for the first time in second appeal. Vide section 196, N.-W. 
P. Tenancy Act. 


SECOND APPEAL against the decree [June 4, 1903] of J. H. Cuming, 
Esq., District Judge of Aligarh, reversing the decree [November 17, 
1902] of Babu Jagat Narayan, Munsif. 2 od 

Suit to recover possession of property under a lease. 
© No, 677 of 1903. 


OL. IL] | i HIGH COURT. 


Tohfa and Phul Kuar were occupancy tenants of a holding of 
14 bighas and 19 biswas. On 21st June, 1899, they executed a lease 
of the entire hplding ip favour ofthe plaintiffs for a period of 25 years 


- commencing from 1310 Fasli. The lessors put the lessees in posses- 


sion of 1 bigha 16 biswas. But the remainder was in the possession 
of the defendants under a lease of prior date which was not to expire 
till 1809 Fasli, The plaintiffs’ lessors, upon determination of this 
lease, took ejectment proceedings against the defendants. A compro- 
mise followed and a second lease for a term of five years was executed 
in favour of the defendants on May 15, 1902, and the latter continued 
in possession. ‘The landholder next sued for cancellation of the sub- 
lease in favour of the plaintiffs under section 31, clause (2), N.-W. P. 
Tenancy Act, but this suit was dismissed by the Assistant Collector 
on February 2, 1903, on the grounds that the claim was barred by 
limitation and that the sub-lease in question having been executed 
before the Tenancy Act came into force was valid. 

The plaintiffs, having failed to obtain possession of 18 bighas 13 
biswas of land, sued to eject the defendants, subsequent sub-lessees. 
The defendants replied that they had no notice of the sub-lease in 
plaintiffs’ favour, that they had obtained the sub-lease in their 
own favour in good faith and for consideration, and they further 
contended that the sub-lease in plaintiffs’ favour was not enforceable 
inlaw. The Court of first instance decreed the suit on the ground 
that section 25, N.-W. P. Tenancy Act, did not affect the lease, it 
having been executed before that Act had come into force. The 
lower appellate Court, however, held that the lease in plaintiffs’ 
favour was to be construed really as a mere contract to grant a lease, 
and under section 56 of the Contract Act it was void as against the 
defendants, sub-lessees. 


Plaintiffs appealed. 


Satish Chandra Banerji, for the appellants, submitted that the 
question was whether or not the lease in plaintiffs’ favour created in 
them a vested right. ‘Under the lease the plaintiffs had been induct- 
ed into possession of a parcel of the property, and it had been 
executed and registered. Regard being had to its terms, it would 
appear that the lease purported to be a transfer of property in 
presenti. The right had become vested and was to mature when 
the lease fn favour of the defendants would expire.» The case 
of 

Sarju Pershad Singh v. Wazir Ali [1901], A. W. N., 11 
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was distinguishable, in that no lease had been there executed, and 
section 56 of the Indian Contract Act was not applicable because that 
section contemplated the àse of an executory contra#t. The lease 


in favour of the plaintiffs if the new Tenancy Act were applicable, - 


might be voidable at the nstance of the landlord. But the landlord 
had tried and failed to g | it set aside by the Rent Court under 
section 31 of that Act. $ defendants had no title to dispute its 
validity. ; 


M. L. Agarwala, for the respondents, contended that the plaintiffs ¥, 


lease conveyed only a right to possession. Had the lessors surren- 
dered their holding in 1900, the plaintiffs’ lease would have deter- 
mined, The plaintiffs acquired only an interesse termini. 

Blatchford v. Cole [1858] 5 C. B., N. S., 514. 

The suit having been brought after 1902, the new Tenancy Act 
applied. Under section 58 of that Act no person other than a land- 
holder could eject a tenant. Even if the lease in defendants’ favour 
was invalid, still they as tenants holding over, could be ejected 
only under section 63 by their landholders. Section 4 (5) defined 
* Jandholder.” 

The decision of the Assistant Collector as to the validity of the 
lease would not be res judicata even as between the landholder and 
the sub-legsees, the issue of limitation being the one decided first, 
but even if it were, it would not affect the defendants, who were no 
parties to that suit. 


The plaintiffs could not say that the defendants had no title to 


the land, and their suit for ejectment did not lie in the Civil Court. 


The following judgment was delivered by 

AIKMAN, J. The facts of this case are somewhat peculiar. Tohfa 
and Phul Kuar were occupancy tenants of 14 biswas 19 biswas of 
land. On the 21st June, 1899, they gave the present appellants a 
lease of this land for a term of 25 years, t.e. from 1310 Fasli to 
1334 Fasli, inclusive. Out of this land, 13 bighas 18 biswas was 
at the time of the execution of the lease in favour of the appellants 
held under another lease granted by the appellants’ lesfors to the 
respondents, Thakur Das and Narain Das. This latter lease expired 
in 1309 Fasli, Just before the expiry of this latter lease, ¢.e., on the 


15th May, 1902, the lessors, ignoring the lease which they had 


granted to the plaintfffs-appellants, executed a second sub-lease in 
favour of the respondents for a further term of five years. The plain- 
tiffs came into Court alleging that they had obtained possession of 
1 bigha 6 biswas of the land leased to them, but that they were 


° . 


nt 
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resisted in obtaining possession of the rest of the land. They 
accordingly sued for possession. ‘The first Court gave the plaintiff 
a decree; this decreé was set aside by the learned District Judge, 
and the plaintiffs come here in second appeal. 
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The learned Distriet Judge relies on the decision of the Court RA Das. 


in Sarju Pershad Singh v. Wazir Ali. (°) In my opinion that 
case is distinguishable from the present. In the case relied on, 


there was only a promise to execute a lease; in this case a lease 


was actually executed. The learned Judge further relies on the 
provisions of section 56 of the Indian Contract Act. Under the old 
Rent Act, which was in force at the time when the plaintiffs’ lease 
was executed, there was no such limitation in regard to the period 
of a lease as is to be found in section 25 of the N.-W. P. Tenancy 
Act, 1901. That section provides that no ex-proprietary tenant or 
occupancy tenant shall sub-let for any term exceeding 5 years. But 
it is clear from section 31 of the Act that a sub-lease or an agree- 
ment to sub-let made by a tenant in contravention of section 25 is 
not void, but merely voidable at the suit of the landholder. In the 
present case the landholder did bring a suit in the Court of the 
Assistant Collector to cancel the sub-lease as being illegal. Rightly 
or wrongly the Assistant Collector dismissed that suit on the 2nd 
February, 1903, and his decision has become final. I therefore hold 
that the lease in favour of the appellants, though opposed to the 
provisions of the new Act, is not void, and the plaintiffs are entitled 
to rely on it. The lease, which was granted to the respondents and 
under which they are now in possession, was executed by persons 
who had deprived themselves by the lease which they had previously 
given to the plaintiffs of any right to execute such a lease, and in my 
opinion it gives the defendants no right, even though they took 
it in ignorance of the plaintiffs’ lease, to resist the plaintiffs’ claim 
for possession. 

The learned counsel for the respondents raised the plea that the 
suit had been instituted in the wrong Court. Even if there was any 
thing in this plea, which is by no means clear, the provisions of 
section 196 of the N.-W. P. Tenancy Act prevent me from enter- 
taining it. 

The learned counsel also relied on the decision in the case of 
Blatchford v. Cole,”). That ruling was upon a special statute which 
provide*Zr the regovery of double the yearl¥ value of lands from 
tenants wilfully holding over. It was held that by the provisions 

(1) [1900] 21 A. W. N., 11. 
(2) [1858] 5 C. B., N. S., 514. 
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of the statute under consideration the right to recover double value 
was given only to the lessor or landlord or person entitled to the 
reversion, and not to one to whom the landlord has granjed a fresh 
lease.’ That ruling has, in my opinion, no bearing on the facts of the 
present case. 

The respondents’ counsel further relied on the provisions of 
sections 56, 58 and 63 of the N.-W. P. Tenancy Act and argued that 
the respondents could only be ejected from the land under the’ 
provisions of that Act. In my judgment these provisions refer to 
cases where the relation of landholder and tenant exists between the 
parties. In the present case no such relation exists between the 
appellants and the respondents. Qua the appellants, the respondents 
are merely trespassers holding under a lease granted by persons who 
had no right whatever to grant it. 

For the above reasons I think this appeal must succeed. The 
learned Vakil for the appellant professes his willingness on the part 
of his client not to eject the defendants, whose bona fides there seems 
no reason to doubt, until any crops grown by the defendants and now 
standing on the land in dispute shall have been removed. 

I allow the appeal with costs, and setting aside the decree of the 
lower appellate Court, with costs, I restore the decree of the Court of 
first instance, with this modification that, if any of the fields have 
crops standing on them, possession shall not be given until these 
crops have been removed, provided that the plaintiffs’ right to take 
possession shall not be delayed beyond the 15th June, 1905. 


S. C. 0. Appeal decreed. 





NUR MUHAMMAD 
VETSUS 


MusammaT AISHA BIBI.* 


Criminal Procedure Code (V of 1898), section 488—~Husband and wife— 
| Magistrates order for maintenunce—~Civil Court decree for restitution of 
conjugal rights. 

A decree of a Civil Court for restitution of conjugal rights even if 
passed on a compromise, supersedes a maintenance order passed by a 
Magistrate under section 488, Criminal Procedure Code, if the wife 
persists in refusing to live with her husband. If the conditions laid 
down in the consent @ecree have not been complied wi ith, the wife should 
prefer art objection to the Civil Court. ° 

In re Bulaki Das, L. L. R., 23 Bom., 484, applied. 


2 Cr. R. No. 771 of 190 
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CRIMINAL REFERENCE (October, 25, 1904,) made by J. Denman, 
Esq., Sessiogs J udg4 of Cawnpore. 


The facts appear sufficiently from the judgment. 
Muhammad Ishaq, for the applicant. 
E. A. Howard (for H. T. Coleman), for the opposite party. 


The following judgment was delivered by 


AIKMAN, J. On the 14th June last, the Joint Magistrate of 
Cawnpore made an order under section 488 of the Code of Criminal 
Procedure, “directing the applicant, Nur Muhammad, to make a 
monthly allowance for the support of his wife, Musammat Aisha; 
subsequently a decree was passed by the Civil Court in a suit 
brought by the husband for restitution of conjugal rights, whereby 
the husband was to pay his wife a monthly allowance of Rs. 4-4-0 
and allot her a house near his own for her residence. This decree 
was passed by consent of parties. Subsequently the husband applied 
to the Magistrate to cancel his order of the 14th June, 1904. The 
Magistrate rejected the application. The learned Sessions Judge 
has submitted the case for orders of this Court in revision and calls 
attention to, the ruling in re Bulaki Das(*), wherein it is laid down 
that a decree of a Civil Court for restitution of conjugal rights 
supersedes a maintenance order passed by a Magistrate if the wife 
persists in refusing to live with her husband. The facts of that 
case are not exactly on all fours with those of the present, but in my 
opinion the principle therein laid down applies. The additional 
evidence taken by the Magistrate shows that the wife objects to 
the house which her husband has selected for her residence. If 
that house does nof answer the conditions laid down in the decree 
passed by consent of parties, the wife should, in my opinion, prefer 
an objection to the Civil Court. I hold that under the circumstan- 
ces stated above, the order of the 14th of June, 1904, was superseded 
by the arrangement come to between the parties in the Civil Court, 
and thaf the order of the 14th June, 1904, ought to have been can- 
celled. I therefore direct that it be cancelled. 


M. L, N., Order set aside. 
(1) [1898] I. L. R., 23 Bom., 484. 
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RAMSUBHAG MISRA AND ANOTHER 
VETSUS 
NARSINGH AND OTHERS.* 


Morigage—Redemption—Rights of sub-mortgagee—Assignment of mortgage— ^. 
Transfer of Property Act (IV of 1882), section 91, clause (b). 


Where a sub-mortgagor by an express covenant with his sub-mortgagee 
conveys to the latter an interest in the right to redeem a prior mortgage 
and sub-mortgages the land mortgaged to him, the sub-mortgagee is 
entitled to redeem the prior mortgage. Section 91, Transfer of Property 
Act, is not confined to persons who have an interest in the property, that 
is the actual physical object, but extends also to persons having any 
interest in the right to redeem the property. , 

The dictum in Misri Lal v. Abdul Aziz Khan, 21 A. W. N., 158, that a 
sub-mortgagee acquires no interest in or charge upon the mortgaged 
property overruled. Ganga Prasad v. Chunni Lal, I. L. R., 113 explained 
and distinguished. Matadin Kasodhan v. Kazim Husain, I. L. R., 13 All, 
432 referred to. 

Per STANLEY, C. J. Section 91 of the Transfer of Property Act in 
the clearest terms gives a right to redeem to a sub-mortgagee. The 
judgment of SUBRAHMANIA Ayyar, J., in Muttu Vijia Raghunatha v. 
Venkatachallam, I. L. R., 20 Mad., 35, approved. 


LETTERS PATENT APPEAL against the judgment (July 30, 1903) of 
AIKMAN, J., reversing the decree (February 19, 1902) of L. Marshall, 
Esq., District Judge of Ghazipur; substantially affirming the decree 
(August 14, 1901) of Babu Bans Gopal, Munsif of Ballia. 


Suit for redemption of a usufructuary mortgage. 


Ganga, Sheoshankar, and Sheonandan made a usufructuary mort- 
gage of certain property in favour of Ramdin and others on 15th 
August, 1884. The same mortgagors re-mortgaged the same prô- 
perty to Baleshar Lal on April 25, 1900, with a stipulatéon that 
Baleshar Lal should redeem the prior mortgagees and take posses- 
sion. On May 21, 1900, Baleshar sub-mortgaged the property to 
Ramsubhag and others (plaintiffs), and left part of the consideration 
with the sub-mortgagees for payment to the first mortgagees. 
The latter set up another bond which they claimed to tack to their 
mortgage, and refused to accept the money tendered by the sub- 
° No. 21 of 1904. 
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mortgagees for redemption thereéf; whereupon the sub-mortgagee 
sued the first mortgagees for redemption, and impleaded the original 

_mortgagors and Baleshar Lal as defendants. The suit was subs- 
tantially decreed by the two lower Courts. On second appeal Arx- 
MAN, J., relied upon 

Ganga Prasad v. Chunni Lal, [1895] I. L. R., 18 AlL, 113, 

Misri Lal v. Abdul Aziz Khan [1901] 21 A. W. N., 153, and 
y Matadin Kasondhan v; Kazim Husain, [1891] I. L. R., 13 Al., 432, 

“and ruled :— 

“ Had the plaintiffs’ mortgagee assigned his mortgage to the plain- 
tiffs or had the plaintiffs by proceedings in execution acquired the 
full rights of their mortgagor, they. might have maintained the suit, 
but as it is, I do not think such rights as they gained by the sub- 
mortgage from Baleshar Lal, gave them any right to redeem the 
prior mortgage.” 

His lordship accordingly dismissed the ee suit with costs 
in all Courts. 

The plaintiffs preferred an appeal dies section 10 of the Letters 
Patent. 


M. L. Agarwala (with him Haribans Sahai), for the appellants. 
Under the rulings of this Court, clause (a), section 91, Transfer of 
Property Act, may not apply to a sub-mortgagee, but clause (b) does. 

A mortgage creates a right in specific immoveable property, a 
sub-mortgage is a transfer of that right, it is a mortgage of the 
mortgagee's rights. Unless there isa transfer or conveyance, there can 
be no mortgage—see Transfer of Property Act, section 58, clause (a). 
A sub-mortgage of a mortgage involves a sub-mortgage of the 
mortgaged property. In Ganga Prasad v. Chunni Lal the only 
point that was actually decided was that the sub-mortgagee could 
not bring to sale property which had not been mortgaged to him. 
The rest of the judgment is obiter. CHAMIER, J., misread the 
ruling and extended the rule in the later case (A. W. N., 1901, 153). 

(Here he was stopped.) 


J. Simeon (with him Muhammad Ishaq), for the respondents, 
relied upon the cases cited by AIKMAN, J., and criticised and distin- 


quished 

Muthu Vijia Raghunatha v. Venkatachallam, [1896] I. L. R., 20 Mad., 35. 
He also relied upon, ° 

Padgaya v. Baji, [1895] I. L. R., 20 Bom., 549. : 


(M. L. Agarwala, referred to 
Narayan v. Ganoji, [1891] I. L. R., 15 Bom., 692.) 
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CHAMIER, J.’s, judgment was affirmed in Letters Patent appeal, see 
Misvi Lal v. Abdul Aziz Khan, [1902] 22 A. W.N.f216. 4 
The same view was taken in 


Jamna Dass v. Ram Autar Pande [1904] I. A. L. J. R., 709, at C. A. V. 714. 


The following judgments were delivered :— 


STANLEY, C.J. This is an appeal under section 10 of the Letters 
Patent against a decision of a learned Judge of this Court reversing 


the decrees of the lower Courts in a suit for redemption by aub- 


mortgagees of a prior mortgage. In 1884, the owners of the mort- 


gaged property, namely, Ganga, Sheo Shankar, and Sheonandan exe- | 


cuted a usufructuary mortgage in favour of Ram Din and others to 
secure a principal sum of Rs. 349. In the mortgage it was provided 
that the property might be redeemed in Chait of any year. In 
the month of April, 1900, the same mortgagors executed a further 
mortgage of the same property in favour of one Baleshar Lal to secure 
a principal sum of Rs 899. This mortgage contained a provision 
that Baleshar should get possession of the mortgaged property after 
redeeming the earlier mortgage of 1884. In the following month 
Baleshar Lal sub-mortgaged the property in favour of the plaintiffs 
to secure a principal sum of Rs. 699. Of this sum, Rs. 849-15-0 were 
left in the hands of the mortgagees to enable them to redeem the 
mortgage of 1884 and obtain possession of the mortgaged property. 
The sub-mortgage contained a provision that possession when obtain- 
ed should be retained up to the year 1314 Fasli. In it also the sub- 
mortgagor in express terms transferred his interest in the land, the 
subject-matter of the mortgage, and agreed that the sub-mortgagees 
should remain in possession of the land from 1808 to 1314 Fasli, 
paying rent therefor to the proprietor of the mahal. The language 
of the deed is as follows:—“The land which has been mortgaged to 
me, I, having made a sub-mortgage of that land, promise that you 
shall remain in possession of the land so mortgaged from 1808 to 
1314 Fasli,” etc. The plaintiffs entered into negotiations for re- 
demption of the prior mortgage in pursuance of the arrangemtnt 
entered into between them and their sub-mortfagor, but the defen- 
dants refused to accept the money payable under that mortgage and 


deliver up possession. Hence the suit out of which this appeal has - 


arisen. 

The Court of firste instance decreed the plaintiffs’ claim for re- 
demption, and the decree for the redemption was “upheld ‘on appeal, 
but on second appeal the learned Judge of this Court before whom 
the appeal came, was of opinion that the sub-mortgagees had no 
right of redemption whatever, and, reversing the decrees of the two 
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the respondents as an authority for the proposition that a sub- 
mortgagee has no intfrest in or charge upon the mortgaged property 
which would entitle him to redeem, that his sole and only remedy 
is to get a money decree against his sub-mortgagor Indeed, in the 
later case of Misri Lal v. Abdul Aziz Khan(*), ČHAMIER, J., seems 
to think that this necessarily followed from the decision in Ganga 
asad v. Chunni Lal. He says in the course of his judgment, 
yan Ganga Prasad v. Chunni Lal it was held by two Judges of 
this Court that the sole right of the sub-mortgagee as against the 
original mortgagee is to obtain a money decree against him. The 
decision was dissented from by the Madras High Court, but it is 
inding upon one. It seems to me to follow from the decision in 
that case that a sub-mortgagee acquires no interest in or charge 
upon the property. If otherwise, he would surely be entitled to a 
“decree for sale of the property mortgaged to him.” Assuming that 
‘ the case of Ganga Prasad v. Chunt Lal was rightly decided, it 
-seems to me, with all deference, that CHamrer, J. goes too far in 
supposing that it follows from that decision that a sub-mortgagee 
acquires no interest in or charge upon the mortgaged property. 
, The learned Judges did not so decide and they certainly do not 
{appear to have had before their minds the provisions of section 91 
l of the Transfer of Property Act. That section, as I have said, confers 
‘aright of redemption upon any person having any interest in or 
charge upon the right to redeem the property. The learned Judge 
‘of this Court, from whose decision the present appeal has been 
preferred, refers to the case of Matadin Kasodhan v. Kazim 
Husain(*), in which it was held that the term “ property” as used 
in the Transfer of Property Act means an actual physical object 
and does not include mere rights relating to physical objects, and 
accepting this definition, held that the plaintiffs were not entitled 
to redeem. He seems to me not to have attached due weight to 
the language of sub-section (b) of section 91 which gives the right 
of redemption to a person who has an interest in or charge upon 
the right to redeem. The section is not confined to persons who 
have an ihterest in the property that is the actual physical object, 
but extends also to persons having any interest in the right to 
redeem the property. Now Baleshar Lal, the sub-mortgagor, who 
was a puisne mortgagee, having an interest in or charge upon the 
property, had undowbtedly a right to redeem the mortgage of 1884. 
He by the sub-mortgage of May, 1900, sub-mortgaged the land 
which had been.so mortgaged to him and thereby undoubtedly, as 
(5) [1901] 21 A. W. N., 153. (6) [1891] L L. R., 13 All, 432. 
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Civik.+ it seems to me, if he did not confer upon the sub-mortgagees an 
1905. interest in or charge upon the property, at leasł created an interest 
—— in or charge upon the right to redeem to which Baleshar Lal was 
ol a entitled. J am therefore unable to agree in the view of the learned 
v. Judge of this Court. A sum of Rs. 349-15-0 was actually left by 

Nar SINGH. 


peas Baleshar Lal in the hands of his mortgagees for the redemption of 
Stanley, C.J. the mortgage of 1884, ‘This shows the intention of the parties 

ms that the earlier mortgage should be redeemed by the sub-more 
gagees. The effect of the decision from which this appeal has been 
preferred is to preclude the plaintiffs from carrying out their obliva- į 
tion and relieving the property from the burden of the ear 
mortgage. I would allow this appeal with costs, and setting as 
the decree of the single Judge of this Court, restore the decree 
the lower appellate Court. 

Burxirr, J, I might have contented myself with saying that 
concur in the order proposed by the learned Chief Justice. “a 


Burkitt, J. 


being one of the Judges responsible for the decision in Ganga 
Prasad v. Chunni Lal("), I think it right to add a few words. It 
seems to me that in the judgment now under appeal, the learned 
Judge of this Court lost sight of the fact that while the appeal before 
him was one ina suit for redemption of a mortgage, the suit in 
Ganga Prasad v. Chunni Lat was one for sale. In the former the 
sub- mortgagor had by an express covenant with his sub-mortgagee, 
conveyed to the latter an interest ‘in the right to redeem” the 
mortgage of 1884 and had left part of the mortgage money in the 
sub-mortgagee’s hands for that purpose, while in the latter the 
sub-mortgage was only a mortgage of the mortgagee rights of the 
sub-mortgagor. It follows, therefore, in my opinion, that the sub- 
mortgagee in the case now under appeal before us has acquired by 
express convenant with his sub-mortgagor an interest in the right 
to redeem the mortgage of 1884 under the terms of clause (b) of 
section 91 of the Transfer of Property Act, while in Ganga Prasad v. 
Chunni Lal the relief asked for was sale of the mortgagor’s property, 
to which section 91 of the Transfer of Property, Act is not applicable. 

Further I would add that both in this case and in Misi Lal v. 
Abdul Aziz Khan(°) the learned Judges have, I think, attached too 
wide a meaning to the words “the sole right” used towards the 
conclusion of the judgment in Ganga Parsad v. Chunni Lal. 
Those words must be read in connection with the natureof the suit 
in the judgment in which they were used. The only relief asked for 
in that case was an order for sale of mortgaged property, on suit by 

(7) [1895] L L. R., 18 All, 113. (8) [1901] 21 A. W. N., 153. 
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a sub-mortgagee for sale of properly not mortgaged to him, or, to use 
the words of the judgment, the sub-mortgagee sought to “ get the 
debt due froh Nand Kishore to him paid by sale of the property of 
Rupa and others who were not his mortgagors”. The only question 
vefore EDGE, C. J., and myself in that case was whether such a 
elief could be allowed, We had not to consider, and did not consi- 

„£, whether a suit for redemption, which is the relief asked for in 
che present suit could be entertained, nor was it necessary for us to 
discuss that question ; we certainly did not intend by the use of the 
words “ the sole right” to express any opinion thereon. 

For the above reasons I concur in the order proposed by the 
learned Chief Justice, allowing the appeal, setting aside the decree 
of the learned Judge of this Court and restoring the decree of the 
lower appellate Court. 


By tHe Court. The order of the Court is that the appeal be 
allowed, the decree of the learned Judge of this Court be set aside 
and the decree of the lower appellate Court be restored with costs in 


all Courts. 
S. 0. B. : Appeal decreed. 


HARNAM CHANDAR 
versus 
MUHAMMAD YAR KHAN AND oTHERs.* 


Limitation Act (XIV of 1877), schedule IT, «article 178, 179-—Civil 
Procedure Code (XIV of 1882), sections 206, 244—Excess recovered by 
decree-holder—Decree subsequently amended—Judgment-debtor’s application 
for restitution—" Right to apply.” 


A decree as actually drawn up awarded a larger sum to the decree- 
holder than what the judgment made payable. The decree was executed 
and the amount specified therein realised by the decree-holder. More 
than three years after the decree was amended at the instance of the 
judgment-debtor. 

Hebi that under section 244, Code of Civil Procedure, the judgment-debtor 
wag entitled to apply for restitution of the amount which had in execution 
of the deeree been realised in excess. Article 178, schedule ii, Limitation 
Act, would govern such an application, and the right to apply accrue only 
when the decree was amended. Before that date any application for 
refund, would lg inconsistent with the terms’ of the decree as it then 
stood. Daya Kishan v. Nanhi Begam, I. L. R., 20 Al, 304 distin- 


guished. 
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Crvin. EXECUTION First APPEAL against the deeree (April 28, 1904) of 3 
1905. Babu Madho Das, Subordinate Judge of Saharappur. 
— On 80th June, 1890, Harnam Chandar obtained a ddvree for sale. 


= Peace: against Musammat Wazir Begam from the Subordinate Judge of 


x v. Saharanpur. The judgment,ordered “the plaintiff's claim for reco 
Yan lad very of the principal and interest claimed by enforcement of “x 
a hypothecation lien and sale of the hypothecation property be decreed 


that the plaintiff shall get usual interest on the decree money. 
But the decree directed, “ the plaintiff shall get future interest on: 
the decree money at the rate of Rs. 2 per cent. per mensem”. Tha 
defendant appealed to the High Court, but the appeal was dismisseu-—. 
on April 10, 1893. On August 2, 1893, the plaintiff obtained an’ 
order absolute for sale, and on February 22, 1894, the hypothecated 
property was sold in execution and purchased with the leave of the 
Court by the decree-holder, the sale price being set off against the 
decretal amount. The sale was duly confirmed,, and possession was 
obtained by the purchaser on May 1, 1894. In none of these proceed- 
ings, of all of which the defendant judgment-debtor had knowledge, 
was any objection raised by her as to the, rate of the “future 
interest”, On February 27, 1901, the judgment-debtor’s represent- 
atives applied in the High Court for amendment of the decree on 
the grand that “usual interest” meant interest at the rate of 6 
per cent. per annum and not 24 per cent., and this application was 
allowed on April 19, 1901, and the decree amended accordingly. On 
August 18, 1903, the judgment-debtor’s representatives filed an 
“application for execution’, and under section 5838, Civil Procedure 
Code, claimed restitution of the amount of interest realised in excess . 
by the decree-holder. ‘The Subordinate Judge allowed the applica- 
tion and directed the refund of Rs. 5,446-13-0 by the decree-holder. 
The decree-holder appealed. f 


S. C. Banerji, for the appellant, contended that as there was no 
« decree” in favour of the respondents, ‘section 583, Act XIV of 1882, 
did not apply and no execution could be taken out. Article,d78, 
schedule ii, Limitation Act, applied, and the “right to apply” accrued 
to the judgment-debtors on the day when the decree-holder realised 
‘the excess amount in question. 


[Buarr, J. But so longas the decree was not amended, how could 
the judgment-debtofs apply for restitution of, anything taken in 
execution of that decree 7] 


There was distinction to be made between a decree which was 
right and could not be modified except by appeal, and one which was 
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wrong and, by reason of non-conformity with the judgment, liable to Civit. 
be corrected at any yooment. There was nothing to prevent the 1905. 
judgment-delfor applying for amendment of the decree immediately —— 

- after the decree was made, But he did not raise this question even oe 
in his appeal to the High Court. A Division Bench of the Allahabad v T 
Court had ruled that an application for amendment of a decree by 3 ee 

1a party to it must be made within three years of the date of the — 

ecree. 


Gaya v. Sikri, [1881] £. L. R., 4 All, 23. 

The general rule regarding claims for excess payment was that time 
ran from the date when the excess payment was made. Where a 
decree as actually drawn up specified a lesser sum than the judgment 
allowed and the decree-holder got the decree set right under section 
206, Act XIV of 1882, the order of amendment would not furnish a 
fresh start of limitation to the decree-holder, 

Daya Kis, an v. Nanhi Begam, [1898] I. L. R., 20 Al., 304. 

A judgment-debtor should not be allowed to stand in a more advan- 
tageous position. If the present application for refund was allowed, 
a judgment-debtor might sleep over his rights as long as he chose 
and his demands, however stale, could never be time-barred, 


Abdul Raoof, for the respondents, was not called upon, but men- 


tioned 
Mula Raj v. Debi Dihal [1885] I. L. R., 7 AML, 371. 


The judgment of the Court was delivered by 


BanerJ, J. This appeal has arisen under the following circum- pan eji J. 
stances :—On the 30th of June, 1890, the appellant obtained a decree -— 
for sale under the provisions of section 88 of the Transfer of Property 
Act. An appeal was preferred to this Court from that decree and 
was dismissed on the 10th of April, 1893. Subsquently an order abso- 
lute for sale was made. The mortgaged property was sold by auc- 
tion, and the amount of the decree as it then stood, was realised by 
the decree-holder. On the 27th of February, 1901, the judgment- 
debtors applied to this Court under section 206 of the Code of Civil 
Procedure for amendment of the decree and to bring it into accord 
with the judgment. The judgment of the Court of first instance, it 
appearts, had directed interest on the decretal amount to be charged 
at the rate of six per cent. per annum, but in the decree as drawn 
up, interest was allowed at the rate of twenty-four per cent. per 
annum which was the contractual rate of interest. On the 19th of 
April, 1901, this Court allowed the application for amendment of the 
decree, and the decree was accordingly amended, the rate of interest 
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payable under it being reduced to six per cent. per annum. There- ` 
upon, on the 18th of August, 1903, the judgmbnt-debtors applied to 
the Court below for a refund of the amount which ha? been realised 


. from them in excess of the sum payable under the decree as amended. + 


The Court below has allowed that application, and from the order of 


that Court this appeal has been preferred. 


` 


N 


In our judgment the application made by the judgment-debtor_. 
was not an application for execution of the decree, but an applica 
tion under section 244 of the Code of Civil Procedure for serie 
of an amount which had in execution of the decree been realized in 
excess. It is conceded by the learned vakil for the appellant that the 
application is not one to which article 179, schedule ii of the 
Limitation Act applies. There being no other article applicable, 
the article which would govern the application is article 178, which 
gives a period of three years from the time when the right to apply 
accrued. The question is, when did the right of the judgment- 
debtors to make their application arise? There cannot be any doubt 
that it was only when the decree was amended by this Court under 
its order of the 19th of April, 1901, that the judgment-debtor’s 


right to make the present application came into existence 


Before 


that date they could not possibly make any application for refund of 
the amount which they now claim, as such application would have 
been inconsistent with the decree as it then stood. The learned vakil 
for the appellant contends that the judgment-debtor’s right to apply 
accrued on the date on which the decree-holder realised a larger 
sum than what he was entitled to. But, as we have already said, 
under the decree as it stood at the time, the decree-holder was en- 
titled to the amount which he recovered from the judgment-debtors 
by the sale of the property, and any application by the judgment- 
debtors for restitution would have been inconsistent with the terms 
of the decree as it then. stood. It is only in consequence of the 
amendment of the decree on a subsequent date that the judgment- 
debtors became entitled to get back from the decree-holder the 
amount which they now claim. As the amendment was not made 
until the 19th of April, 1901, the judgment-debtor’s righ" to make 
the present application could not have arisen at an earlier date. 
The learned vakil for the appellant referred to the ruling of this 
Court in Daya Kishun v. Nanhi Begam(*). That was a case in 
which the decree-holdér obtained an amendment pf the decree and 
applied for execution of the amended decree. The limitation applicable 
to his application was that prescribed by article 179, and his appli- 
cation was admittedly beyond time unless he could invoke in aid 


(1) [1898] I. L, B.,20 All, 304. , 


a 
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the application which he had made for amendment of the decree. 
That applicatipn was held not to be an application to the proper 
Court to take a step in aid of execution. That case, therefore, is 
* distinguishable from the present. In our judgment the application 
made by the judgment-debtors was not beyond time, and this 


appeal must fail. We accordingly dismiss it with costs. 
`S. C. B. Appeal dismissed. 


3 


¢ ——_— e 


GAJJU 
VEPSUS 


THE KING-EMPEROR.* 


/ 


Whipping Act (VI of 1864) s8. 2, 3—Whipping in addition to imprisonment— 
Previous conviction—Rules of August 14, 1897, rule 39.4. 


A person convicted under section 457, Indian Penal Code, cannot be 
punished with whipping in addition to imprisonment, if he has not been 
previously convicted either of the same offence or of any offence falling 
under the same group of offences specified in section 2, Act VI of 1864. 

A petition of appeal may be dealb with in revision where no appeal lies 
under the law. 


CRIMINAL REVISION against the order (December 8, 1904), of 
Kunwar Bharat Singh, Sessions Judge of Banda, affirming the order 
(November 18, 1904) of K. N. Knox, Esq., Magistrate, 1st class. 

Gajju was caught inashop. He was tried and convicted under 
section 457 of the Indian Penal Code and was sentenced to one 
year’s rigorous imprisonment and 80 stripes. He appealed to the 
Sessions Judge who dismissed the appeal. He appealed to High 
Court and his petition of appeal was treated as an application for 
revision. 

No one appeared for the accused. 


Agsistant Government Advocate (W. K. Porter), for the Crown. 


The folt/wing judgment was delivered by 


AIKMAN, J. Although it was admitted as an appeal, no appeal 
lies, the conviction by the Joint Magistrate having been affirmed 
on appeal by the learned Sessions Judge. As the case is before 
me, howevgr, I deal with it in revision. ° 

The accused Gajju was convicted by the Joint Magistrate of an 
offence punishable under section 457 of the Indian Penal Code. He 
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was sentenced to one year’s rigorous imprisonment and whipping of 
30 stripes, beeause, according to the Joint Magistratg he has pre- 
viously been convicted of theft. ‘The only evidence in regard to 
the previous conviction is a statement by the accused that he had” 
previously been sentenced to 9 months’ imprisonment for theft. If 
this was so, the sentence of whipping was illegal, inasmuch as he 
was not convicted previously either of the same offence or of any 
offence falling under the same group of offences specified in section, 
2 of Act No. VI of 1864, and was not therefore punishable with whip: \ 
ping in addition to imprisonment, under section 3 of the Act. It is 
somewhat surprising that this illegality was not: noticed by the 
learned Sessions Judge. I would also call the attention of the Joint 
Magistrate to the provisions of rule 39A of the rules of the 14th of 
August, 1897, which he has overlooked. Before passing final orders 
I direct the Magistrate to report whether the sentence of whipping 
has been inflicted. 
M LN. 





HURMAT KHAN AND OTHERS 
versus. 
THE KING-EMPEROR.* 


Criminal Procedure Code (V of 1898), s. 110—Evidence necessary— Revision. 


The law requires that there should be evidence forthcoming before 
any man can be called upon to give security for good behaviour, and that 
evidence must establish one or more of the points set out in section 110, 
Code of Criminal Procedure. Where the evidence adduced 3** —-t press 
against each individual accused so much as against the whole gang, the 
order for security was set aside in revision. 


CRIMINAL REVISION against the order (August 12, 1904) of Q. ©. 
W. Ingram, Esq., District Magistrate of Aligarh, affirming an order 
(April 29, 1904) of T. K. Johnston, Esq., Magistrate, first class. . 

The material facts of the case are set forthin the judgment. 


W. Wallach, for the applicants. ~ 
Assistant Government Advocate ( W. K. Porter), for the Crown. 


The following judgment was delivered by 


e e 
Knox, J. The application before me is an application on the part 


of nine men, Mewatis, residents of Qasba Pilkhana. Four of these 
*Cr. R. No. 742 of 1904. 
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men, namely, Ismail Khan, Sorab Khan, Makbul Khan and Jagmat CRIMINAL. 


Khan, were pvith slveral other men arrested by the Sub-Inspector 1905. 
in charge of the police station Pilkhana. ‘The other five men were ae 
Hurmat Kuan 


arrested by the same Sub-Inspector in the compound of the Dis- P 
trict Magistrate's Court at Aligarh. All these men have been re- Kına-Em- 
„“yuired to execute a bond with two sureties to be of good behaviour Mee 
“Wor one year. They appealed to the District Magistrate and their Knox J. 
‘appeals were dismissed. It does not appear- under what provisions 
of law the last named five men were arrested. They were not 
known to the officer arresting them before their arrest and, judging 
from the evidence given by that officer, they appear to have been 
arrested because they were Mewatis of Pilkhana. It is alleged 
that they had come to the Magistrate’s Court that day with the 
intention or object of giving evidence on behalf of some of the Mewa- 
tis who had previously been arrested. Ifthis was the case, I do not 
hesitate to say that the arrest was a most improper one and quite 
uncalled for. In cases of this kind the officer, who is best able to 
form an opinion regarding their reputation, is undoubtedly the 
Magistrate of the District and the officer in charge of the police sta- 
tion in which these men reside. At the same time the law requires 
that there should be evidence forthcoming before any man can be 
called upon to give security for good behaviour, and that evidence 
must establish one or more of the points set out in section 110 of 
the Code of Criminal Procedure. In each case the evidence upon 
the record needs to be carefully considered and weighed. If, after 
such consideration, there seem good grounds for the conclusions at 
which the Magistrate of the District arrived, I am not prepared to 
interfere with the order, simply because a defect here and there 
in the evidence can be pointed out. In the case before me I am 
not satisfied that the information upon which the Magistrate pro- 
ceeded is evidence that justified the order. I have gone very care- 
fully through the evidence with the assistance of the learned Coun- 
sel who appears for the applicants and also of the Assistant Govern- 
ment Advocate. Of all the witnesses who gave evidence, there 
were only“4wo whose evidence appeared to me to be evidence of 
value. What their evidence points to is that at or near Pilkhana 
there is a gang or gangs of Mewatis, who are considered to be per- 
sons who occupy themselves with receiving stolen property and 
offences of,a similar nature. There is further some evidence which 
points to the fact that the villagers in or about Pilkhana are in 
considerable terror of Mewatis, and the difficulty I find in accepting 
even that evidence, which appears good evidence in this case, is that 
XXY t 
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Criminar. these witnesses also, having that conviction before their minds that 








1905. the Mewatis are responsible for crime, have mentiqned certain 
-a beset Mewatis as men from whom security should be taken without any 
URMAT KHAN . : 3 
Ty real tangible ground that that the men against whom they give 
Kine-Em- evidence are men who by habit are receivers of stolen property or 
ERNA by habit thieves, etc., or are so desperate or dangerous as to rendor 
Knox, J. their being at large without security hazardous to the community” 
at I do not know whether this evidence does not proceed merely upon! 
the fact that these men are Mewatis residing in Pilkhana, and that `. 
the Mewatis of Pilkhana in general are of dangerous character. 
Their evidence does not really press against each individual so much 
as against the whole gang. For these reasons, while I recognize the — 
difficulty of cases of this nature, I consider that this is a case in 
which interference is called for. I set aside the order for security. 
If any of them are in jail they will be at once released, if any have 
given bonds, those bonds will be discharged. 
M. L. N. Conviction set aside. 
Givin. DAL CHAND 
1905. versus 
er SHAMLA and PARMA.* 
Jan. 21. ; 
N.-W. P. Tenancy Act (Il of 1901), ss. 177 (e), 195—Question of proprietary 
ryote, title—Occupancy holding or khudkasht—Appeal to District Judge. 


l 


Where the plaintiffs in an ejectmont suit in the Revenue Court claimed 
to be occupancy tenants of certain land and the defendant zamindar 
claimed the same as his khudkasht; held that a question of proprietary 
title was in issue, and the appeal lay to the District Court. Though 
there was no denial of the defendant’s proprietary interest in the pro- 
perty, there was denial that by virtue of proprietorship he held possession 
of the land in suit. i 


MISCELLANEOUS REFERENCE (August 18, 1904), by J. H. Cuming, 
Esq., District Judge, Aligarh. -o x 

The facts will appear from the following order of reference :— 

“This Appeal and appeal No. 240 involve identical principles and 
I dispose of them together, 

“ The suits are forejectment under section 58, Act II of 1901. 
The person sought to be ejected by the plaintiff is one Chidda, 
alledged to be tenant-at-will holding from the plaintiffs, who are 

2 Miscellaneous No. 177 of 1904. 


`t 
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occupancy tenants. ‘Zhis Chidda pleads that he is not a tenant at 

all; the land ifhis father’s (Dal Chand’s) khudkasht, and is cultivated 

by the latter as such. Dal Chand being made a party under section 
* 32 of Civil Procedure Code has sustained Chidda’s pleas. 

“The lower court has decreed the claim against both the original 
defendant and Dal Chand, in disregard apparently of the fact that 
no claim is preferred against the latter. Dal chand appeals. He 
‘presented his appeal to the Commissioner, who returned it under 
section 177 (e) of the Act. 

“ There is not now, and there never was, any dispute as to the 
proprietary title of Dal Chand. It is admitted that Dal Chand is a 
proprietor, but it is denied that he holds the land in suit as khud- 
kasht. It is asserted, as above stated, that, on the contrary, the 
plaintiffs hold it as occupancy. The question involved is therefore 
one of the cultivatory and not of proprietory title. Besides such 
question as is involved is between Dal Chand and the plaintiff; and 
I cannot see how a question of proprietary title can arise between 
parties, one of whom (plaintiffs) admit themselves to be tenants. 
Only a day or two ago I returned an appeal on this ground, which 
had been previously rejected by the same Commissioner, so that it 
is clear that either he or I am under a misapprehension as to what 
constitutes a question of proprietary title. I do not recollect having 
seen any similar appeals returned by any other Commissioner, nor 
can I call to mind having had to decide an appeal of this character 
before. But I think it desirable that the matter should be cleared 
up once for all by an authority competent to determine it. I there- 
fore refer both the appeals to the Hon’ble High Court under section 
195, Act II of 1901, for orders as to whether I should hear them 
myself or return them for presentation in the Court of the Com- 
missioner.” 


Satya Chandra Mukerji, for Dal Chand (appellant). 
The opposite parties were not represented. 


The judgment of the Court was delivered by 


Briar, J. This is a reference from the District Judge of Aligarh 
under section 195 of Act No. II of 1901. Under the provisions of 
that section, which in our opinion is strictly applicable, we entertain 
this referenge. It permits the District Court in case of doubt whe- 
ther any suit, application, or appeal should be filed in a Civil or a 
Revenue Court to submit the record with a statement of its reasons 
for doubt to the High Court. The appeal in question arose in a 
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suit in which Shamla and Parma asked for the ejectment of one 
Chidda on the allegation that they were occupancy teĝants of the: 
land in suit, and that Chidda was their sub-tenant. Chidda 
having raised as defence the plea that he was not the sub-tenant 
of the plaintiffs, nor were they oocupancy tenants, and he having 
asserted that his father Dal Chand was the proprietor of the land 
in suit and as such proprietor, held the land as khudkasht, the Court 
of original jurisdiction, purporting to act under the provisions of 
section 32 of the Code of Civil Procedure, entered the name of Dal 
Chand as co-defendant to the suit. In our opinion a question of 
proprietary title was in issue in the Court of first instance as well 
as well as in the Court of first appeal. There was no denial, it is 
true, by the plaintiffs of Dal Chand’s title to a proprietary interest 
in the property. But there was a denial that by virtue of their 
proprietorship he held possession of the land. Of course if that 
were so, the plaintiffs are not occupancy tenants, and they were not 
in possession. It seems to us that the case involves a question of 
proprietary right, because the defendant and his father, Dal Chand, 
claim that Dal Chand held the land by virtue of proprietary right. 
That being so, the appeal in our opinion falls within the purview of 
section 177, clause (e) of Act No. II of 1901. The answer to the 
reference is that the Court of the District Judge is the proper Court 
of appeal. We therefore order that the District Judge do proceed 
with the appeal. 
M. L. N. Record returned. 





UDIT NARAIN SINGH 
versus 


MURTAZA KHAN.* 


Civil Procedure Code (VIII of 1859), section 246—Attachment of property— 


Intervenor—Eaecution sale—Limitation. - 
. 
` 


Where intervenors claimed a share of attached property under section 
246, Act VIII of 1859, the Court had to determine the respective shares 
of the debtor and the interveners and sell the debtor's definite share only. 
If the Court omitted to do so and sold undefined rights and interests, 
there was no decision under section 246, and thesintervengrs were not 
bound to institute a regular suit within one year. Manohar Khan v. 
Troyluckho Nath Ghose, 4 W. R. 35 followed. 

© A. F. O. 73 of 1904, 


=- 
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sy 


‘OL. IL] HIGH COURT. 


APPEAL against the order (April 23, 1904) of H. W. Lyle, Esq, 
District Judg@ of Farukhabad, under section 562 of the Code of 
Civil Procedure, reversing the decree (November 19, 1903) of Rai 
Indar Narain, Subordinate Judge. 


Suit for recovery of possession. 


The defendant’s predecessor-in-title purchased the grove in suit 


- at a Court sale held in 1868 in execution of a simple money decree 


obtained by one Emily Churcher against one of his tenants, Upon 
the grove being attached in execution of the decree, the plaintiff's 
predecessor-in-title intervened under section 246 of Act No. VIII of 
1859. The executing Court, however, instead of making one of the 
two orders contemplated by that section, viz, an order either 
allowing or disallowing the claim of the third party, passed an order 


to the following effect:—“ Let the rights and interests of the judg- 


ment-debtor in the grove be sold with notice of the objection. The 
purchaser must establish the judgment-debtor's title before obtaining 
possession, otherwise he will be deemed to have bought a bag of 
wind.” The sale subsequently took place and at that sale de- 


fendant’s predecessor-in-title purchesed. 


In his answer to the present suit defendant contended, inter alia, 
that the suit was barred by limitation. The Court of first instance 
dismissed the suit on that ground. The lower appellate Court 
reversed that decree and remanded the suit under section 562 of the 
Code of Civil Procedure for trial on the merits. 


Defendant appealed. 


A. E. Ryves (with whom Sital Prasad Ghose), for the appellant, 
contended that although the Court in the present case made an 
improper order under section 246 of Act No. VIII of 1859, it was 
none the less an order passed upon an application made by a third 
party under that section, and that, therefore, the rule of one year’e 
limitation prescribed for a regular suit by that section applied. 


Ghulag Mujtaba (with him Muhammad Ishag), for the res- 
pondent, was not called upon. 


The judgment of the Court was delivered by 


Buair, J. This appeal is governed by the ruling, with which we 
entirely agree, in Manohar Khan and othérs v. Troyluckhonath 
Ghose(*). In that clase it was held that where intervenors claim a 


(1) [1865] 4 W. R., 35. 
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CrviL. share of attached property, the Court should define the respective 
1908, shares of the debtor and the intervenors, and sell the Webtor’s defi- 
ae nite share only. If the Court omits to do so, and sells the unde- 
alee fined rights and interests, there is no decision under section 246 of 
v. Act VIII of 1859 and the one year’s rule of limitation does not 
la ee apply. In this case the Court instead of finding that it was satis- 
Sana fied with the proof of possession either in the case of the interve- 
Blein, J. nors or in the case of the judgment-debtor, had ordered the sale of 
the property alleged to be of the judgment-debtor subject to the 
claim of the intervenors, This case is manifestly on all fours with 
the case in which the ruling referred to above was passed. This 
is sufficient in our opinion for the disposal of this appeal. It is 
dismissed wlth costs. 
S. 0. ©. Appeal dismissed. 
FULL BENCH. 
om SHAM SUNDER AND OTHERS. 
1905. versus 
ae) 
Jan. 14, 21, MOHAMMAD IHTISAM ALI AND OTHERS.* 
Fee Limitation—Jndian Limitation Act (XV of 1877), articles 178 and 179— 
STANLEY, C. J. Decree for foreclosure—Appeal—Only appellate decree capable of execution— 
ae a Starting-point of time for order absolute. 


aa M sued for foreclosure of a mortgage by which the mortgagors pur- 
ported to hypothecate five villages, and obtained a decree on June 19, 1899, 

7 for foreclosure with respect to three only of the villages mentioned in the ` 
deed of mortgage. The decree directed the mortgagors to pay the sum 

found due on or before December 19, 1899. M appealed against the decree 

in so far as it disallowed the claim in respect of two of the mortgaged 

villages. M’s appeal was dismissed on August 4, 1902. No part of the 

mortgage debt having been paid, the decree-holder M applied on Septem- 

ber 15, 1903, under section 87 of Act IV of 1882, for an order absolute 

for foreclosure. The judgment-debtor objected that the application of 

September 15, 1903, being filed more than three years after December 

19, 1899, the date fixed for payment by the original decree, was barred 

by time. ° E 

Held by the Full Bench (STANLEY, C. J., Burkitt and AIKMAN, JJ.) 
that the application was not time-barred. There cannot be two foreclo- 
sure decrees in respect of one and the same mortgage. 

Per STANLEY, C. J,—The security in the hands of the mortgagee changes 
its character and becomes the immoveable property of the mortgagee only 
when the order absolute has been passed. Thompson v. Grant, 4 Madd., 
438 ; 20 R.R., 318, referred to. So long as a decree nisi passed under section 

E, F, A. 57 of 1904. 
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86 of Act IV of 1882 is under appeal, the mortgagee cannot obtain an order 
absolute under Sectidn 87 of the said Act unless he first abandons his appeal. 
Raham Ilahi Khan v. Ghasita, I. L. R., 20 AN., 875, Poresh Nath Mojunuar 
v. Ramjodu Mojumdar, I. L. R., 16 Cal., 246 referred to. 

The scope and meaning of decrees under sections 86 and 88 explained. 
Until an order absolute has been obtained the property is redeemable by the 
mortgagor. A decree for sale cannot be executed till an order absolute has 
been granted. A decree sisi for foreclosure or sale is not a money decree. 
Oudh Beharilal v. Nageshur Lal, I. L. R., 13 AIL, 278 doubted and comment- 
ed upon. Runbir Singh v. Driglal, I. L. R., 16 AN., 23 ; Mulchand v. Mukta 
Pal [1896] A. W. N. 100 ; Mahabir Parshad v. Sital Singh, I.L. R., 19 AIL, 
520 ; Tilak Singh v. Parostam Prasad, I. L. R., 22 Cal., 924, referrred to. 

Per Borxitt, J.—During the pendency of his appeal, the decree-holder 
could not have applied for an order absolute for foreclosure of the three 
villages as to which he had obtained a decree nisi for foreclosure. Had 
he applied for and obtained that order the result would have been the 
discharge of the mortgage debt. The decree of the appellate Court is 
the only decree which is capable of execution and time begins to run from 
the date of that decree. 

Per AIKMAN, J.—Proceedings for foreclosure must be proceedings to 
foreclose the mortgage asa whole. Time begins to run for the purpose 
of obtaining a decree absolute for foreclosure from the date of the final 
decision as to the property to be foreclosed. 

APPEAL against the decree (November 23, 1903) of Shah Amjad- 
ulla, Subordinate Judge of Banda. 

Application for execution of decree. 

The facts of this case are as follows: The decree-holders, respon- 
dents, sued the judgment-debtors, appellants, for foreclosure of shares 
of land in four different villages, and a house. The Subordinate 
Judge gave them a decree for foreclosure of three items of property 
and dismissed the rest of the claim on the 19th of June, 1899. The date 
fixed for payment under the decree was the 19th December, 1899. 
The defendants submitted to the decree. The plaintiffs appealed 
against the decree so far as it was against them. Their appeal was 
‘dismissed by the High Court on the 4th of August, 1902. The decree- 
holders applied for an order absolute for foreclosure on the 15th of 
Septembey, 1903, and* objection was taken to the application on the 
score of limitation. The Subordinate Judge granted the application. 

Judgment-debtors appealed. 

The appeal came on for hearing before BURKITT and AIKMAN, J. J. 
who referred it to a Full Bench on 15th Novensber, 1904. The order 
of references was as follows :— 

“ This is an appeal in an execution of decree case. The judgment- 
debtors raised an objection to the execution, but that objection was 
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Civil. disallowed by the Court executing the decree. Hence this appeal. * 
1905. The facts are nop many. It appears that, on the 19thpf June, 1899, 
ed the respondent obtained a decree for foreclosure of two, out of s 


ARAN SUaD ER three, villages; the foreclosure of which he had claimed. The time” 


Mowaumap fixed for payment of the money was the 19th of December, 1899. 

Tursan Abr The plaintiff, decree-holder, appealed against so much of the decree 
as refused him foreclosure of the third village. His appeal was 
dismissed on the 4th of August, 1902. On the 15th of September, `s 
1903, the decree-holder applied for execution of the decree, by which, 
we assume, he means the decree of the 4th of August, 1902, which 
affirmed the decree of the 19th of June, 1899. It was objected by 
the judgment-debtors that the application was barred by limitation, 
the contention being that time began to run against the decree 
from the 19th of December, 1899. This contention having been 
overruled by the lower Court, this appeal has been instituted. 

It is practically admitted by the learned advocate for the res- 
pondents that the case is minutely on all fours with the case of 
Udit Narain v. Jagannath, decided by a Bench of this Court, 
reported in Volume J, Allahabad Law Journal, at page 15. But 
while making this admission, he has contended that the learned 
Judges who decided that case did not give effect to the observations 
contained in the Full Bench cases of Muhammad Sulaiman Khan 
v. Muhammad Yar Khan, I. L. R., 11 All, 266 and Oudh Beharilal 
v. Nageshar Lal, I. L. R., 13 All, 278. Further, the learned ad- 
vocate cited two cases, Kristnama Chariar v. Mangam Mal, 
I. L. R., 26 Mad., 91 and Rungiah Gounden v. Jagannath, I. L. R., 
26 Mad., 780. We, being very much impressed by the argument 
addressed tous by the learned advocate for the respondents, think 
we ought to accede to his request to refer this case to a larger 
bench. The question raised is undoubtedly one of great and gen- | 
eral importance. We, therefore, refer this appeal to a larger ] 
bench, and direct the record to be laid before the learned Chief - 
Justice for orders as to the constitution of the Bench.” 

The case coming on before the Full Bench, | 

Mohan Lal Nehru (for Motilal Nehru, with him J. È. Chaudri 
and Gokul Prasad), for the appellants, submitted that the appli- 
cation for the order absolute was barred by limitation. The present 
application was, no doubt, an application in execution, but it was 
not an application for execution of an executable decreegand so was 
not governed by article 179, Schedule ii, Limitation Act. What 
the Allahabad High Court had held was that an application to 4 
obtain an order absolute was an application in execution, so that a 
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such an application, if made within time, would be an application 
to take some step in aid of execution. But at the date the decree 
under section 88, Transfer of Property Act, was passed it could not 
be executed. It could not be executed till after the expiry of the 
date fixed under it for payment of the mortgage-money, and till the 
decree-holder had obtained an order under section 87, Transfer of 
Property Act, Article 178, Schedule ii, Limitation Act, applied to 
an application for which no period of limitation was fixed, and such 
was an application under section 87 or 89, Transfer of Property Act. 
He relied upon i 

Chhedi v. Lalu [1902] I. L. R., 24 AIL, 300. 

Ali Ahmad v. Naziran Bibi [1902] I. L. R., 24 All, 542. 

Rungiah Gounden v. Nanjappa [1903] T. L. R., 26 Mad., 780. 
_ Udit Narain v. Jagannath [1904] 1 A. L. J. R., 15. 

[SranueY, C.J. Ifthe decree-holder had obtained an order abso- 
lute for foreclosure of three villages, could he obtain a second order 
absolute in respect of the fourth, if his appeal were decreed ?] 


He could apply and get an amendment of the order absolute 
or get a separate order. If article 178 was applicable, the fact that 
an appeal was pending against a part of the decree could not save 
limitation, Article 178 did not contain any clause similar to clause 
(2), article 179. Even if it did, limitation in the present case would 
begin to run from the date fixed for payment of the mortgage-money, 
because the judgment-debtors did not appeal. The appeal was filed 
by the decree-holders against the portion of the claim dismissed. In 
that appeal there was no question as to the liability of the villages 

` in respect of which there was a decree ‘in favour of the plaintiffs. The 
decree for foreclosure of the three villages could be executed while the 
appeal was pending in the High Court. 

Mashiat un-nisa v. Rani [1889] I. L. R., 13 All, 1. 

Ganga Kuar v. Kesar Kuar [1904] 1 A. L. J. R., 409. 

Sangram v. Bujharat [1881] I. L. R., 4 All, 56. 

Brola Nath v. Kanti Chandra [1897] I. L. R., 25 Cal., 311. 


`M. Rahmat Ullah (or Ghulam Mujtaba), for the respondents, 
contended that article 178, schedule ii, Limitation Act, was the 
generál article and, as such, inclusive of article 179. The latter 
prescribed the starting-point of limitation for applications for execu- 
tion. But where by reason of some condition or contingency provided 
for in the decree, or some other consideration, a different starting- 
point seemed indicated, the Court had to fall back upon article 178. 
The words “ period of limitation” in that article included the point 
at which the periqd ended, similarly “right to apply” implied the 
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` starting-point, ‘Thus article 178 had been held to govern applica- 


tions 
(a) to revive execution proceedings, 
Thakur Prasad v. Abdul Hasan [1900] I. L. R., 23 All, 13; 
(b) to execute instalment decrees, ` 
Auhammud Islam v. Muhammad Ahsan [1894] I. L. R., n 16 AlL, 237 ; 
(o) to execute decrees in pre-emption cases, 
Chhedi v. Lalu [1902] I. L. R., 24 AIL, 300 ; 

and (d) to execute decrees incapable of panay on the date they 
were made, i 
Ashraf-ud-din Ahmed v. Bipin Behari Mullick [1902] I. L. R., 30 Cal, 407. 
The ratio of the cases cited for the appellants was quite consistent 
with this view. 

But in the present case article 179, clause (2), afforded a satisfac- 
tory starting-point and so it was not necessary to go back to article 


' 178. This was the date of the appellate decree. The case in 13 
AIL, 1, had been considered and dissented from by all the other High- 


' Courts. 


Abdul Rahiman v. Maidin Saibu [1896] I. L. R., 22 Bom., 500. 
Gopal Chunder Manna v. Gosain Dass Kalay [1898] L L. R., 25 Cal., 594, F. B. 

Krisinama Chariar v. Mangammal [1902] I. L. R., 26 Mad., 91, F. B. 
There was no reason for qualifying the words “date of the final 
decree of the appellate Court” by any consideration of the subject- 
matter of or the parties to the appeal. The observation on page 97, 
I L. Ro 26 Mad., favoured the.respondents. 

Gokul Prasad, for the appellants, heard in reply. 

C. A. V. 

The following judgments were delivered. 

STANLEY, C. J.—The question raised in this appeal'is one upon 
which a divergence of opinion is to be found in the decisions of the 
several High Courts. The facts are shortly as follows :——The respon- 
dent, Muhammad Ihtisam Ali instituted a suit for foreclosure of a mort- 
gage by which the mortgagors purported to hypothecate five villages. 
The title of the mortgagors to two of the villages was successfully 
impeached in the suit, and on the 19th of June, 1899, a decree was 
passed under section 86 of the Transfer of Property Act for foreclosure 
as regards three only of the villages ‘mentioned in the deed of mort- 
gage, in default of payment by the defendants of a sum of Rs. 89,584-6-8 
on or before the 19th of December, 1899. The plaintiff, being 
dissatisfied with the exclusion from the operation'of this decree of 
two of the villages purported to have been hypothecated by the 
mortgage, preferred an appeal against so much of that order as 
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dismissed his suit in respect of two of the mortgaged villages. This Civit. 
appeal was @ismissed on the 4th of August, 1902. No part of the 1905. 
mortgage debt was'paid, and on the 15th of September, 1903, the “~~ 


decree-holder applied under section 87 of the Transfer of Pro- SAM Borns 


perty Act for an order absolute for foreclosure. To this application MomawmaDn 
the judgment-debtors objected on the ground that the decree passed Taegan Abt, 
on the 19th of June, 1899, became absolute on the 19th of December, Stanley, € C.J. 
1899, the date fixed for payment, and that on the last mentioned 
date the plaintiff became entitled to file an application for an order 
absolute under section 87, and that the application for such order, 
which was filed on the 15th of September, 1903, more than three 
years after the 19th of December, 1899, was barred by article 178 of 
Schedule ii of the Limitation Act. The learned Subordinate Judge 
held that the starting-point for computing limitation was the 4th of 
August, 1908, the day on which the decree of the High Court was 
passed, and that therefore the application of the decree-holder was 
within time. The order absolute for foreclosure was accordingly 
passed on the 23rd of November, 1903. From this order the present 
appeal has been preferred, and as the question involved in it is one 
upon which the authorities are. not in accord, it was referred for 
determination to a Bench of ‘three Judges. 

All the authorities have been laid before us, but I do not think that 
any useful purpose would be served by lengthened comment upon them. 
The question involved appears to me to be one of principle, which can 
best be solved by keeping in view the true nature of a mortgage secu- 
rity and the remedies for the enforcement of that security which are 
provided by law. A mortgage in equity is a debt, the payment of 
which 1s secured upon land. In England, upon the death of a mort- 
gagee, the benefit of the security devolves upon the personal repre- 
sentative of the mortgagee and not upon his heir; but in this coun- 
try in which the personal representatives are also the heirs, the 
devolution is to the heirs. Payment of the debt may be enforced by 
sale or by foreclosure of the mortgaged property. Upon foreclosure 
thé security is converted into land and the debt is discharged, the 
effect of the order abolute being to vest the equitable estate of the 
mortgagor in the mortgagee as effectually as if it had been conveyed 
by deed. In England the quality of personal estate is not lost until 
the final order for foreclosure has been passed. (L’hompson v. Grant(?),) 
In that case Leach, V. C., observes that “ there is neither authority 
nor principle for stating that the order of foreclosure relates back to 
the decree for the account,” that is to the decree nisi. It is only 


(1) [1819] 4 Madd., 438, 
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when an order absolute has been passed that the property becomes 
real estate and as such devolves upon the heir. So, ingthis country 
the security in the hands of the mortgagee changes its character 
and becomes the immoveable property of the mortgagee only, I 
think, when the order absolute has been passed. 

The contention on behalf of the appellants in this appeal is that 
the case is governed by article 178 of Schedule ii to the Limitation 
Act, and that the right of the decree-holder to apply for an order 
absolute accrued on the 19th of December, 1899, the date fixed by 
the decree of the Court of first instance for payment of the mort- 
gage debt, and that the fact that the decree-holder had preferred 
an appeal in respect of the villages which had been excluded from 
the operation of the decree, did not impose any stay upon the execu- 
tion of so much of the decree as was not affected by the appeal; 
that, in other words, the decree-holder was bound to apply for an 
order absolute within 3 years from the passing of the decree nisi, 
notwithstanding the pending of his appeal in regard to the villages 
which were excluded from the operation of the decree. I am wholly 
unable to accede to this contention. If it be well founded, then it 
seems to me to follow that two decrees for foreclosure can be passed in 
respect of one and the same mortgage. This, as it appears to me, can- 
not be. If Muhammad Ihtisam Ali had applied for and obtained an 
order absolute under section 87 in respect of the three villages 
ordered to be foreclosed, I fail to see how it would have been open 
to him thereafter, if he succeeded in his appeal, to obtain ‘an order 
absolute for foreclosure of the remaining portion of his security. 
Section 87 provides that “on the passing of an order under the 
second paragraph of this section (t.¢, an order for foreclosure) 
the debt secured by the mortgage shall be deemed to be dis- 
charged”. The discharge of the debt would surely furnish a 
good answer to any subsequent application for foreclosure. Again, if 
Muhammad Ihtisam Ali, had, as it is said he was bound to do, obtained 
an order absolute for foreclosure in respect of the three villages with- 
in three years from the date fixed for payment by the decree of the 
19th of June, 1899, and had become possessed òf these three villages, 
and he afterwards succeeded in the appeal preferred in respect of 
the other two villages, then the Court would, according to the argu- 
ment of the learned Vakil for the appellants, have been bound to pass 
a decree nisi under section 86, for foreclosure as regards these last 
mentioned villages, in default of payment of a debt which had been 
satisfied, or at least partially satisfied, by the operation of the order 
absolute already granted. Further, assuming that a decree nisi was 
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. passed for foreclosure of the villages, which were excluded from the Civi. 
operation of tle decree nisi first obtained, and that the mortgagors 1905. 
desired to redeem, they must do so apparently on payment of the entire = 

N amount of the debt, notwithstanding that the debt had been satisfied Pas SeNDEE 


by the operation of the earlier order absolute. In such case also the Momammap 
‘mortgagors could not, so far as I can see, recover the villages which TpPIbAM Au 
had already been foreclosed. It appears to me that the contention Stanley, C. J. 
put forward on behalf of the appellants cannot be supported. So 
long as a decree isi passed under section 86 is under appeal, the 
mortgagee, in my opinion, cannot obtain an order absolute under 
section 87 unless he first abandons his appeal. Until an order 
absolute has been obtained, the property is redeemable by the mort- 
gagor (Raham Iahi Khan v. Ghasita (1) and Poresh Nath Mojum- 
dar y, Ramjodu Mojumdar(?)) It is unnecessary, as it appears 
to me, to consider whether article 178 or article 179 has any appli- 
cation to a case of this kind. If it were necessary to decide this, we 
are confronted with the decision of a Full Bench of this Court in the 
case of Oudh Behari Lal v. Nugeshar Lal (°), in which it was held 
that an application for an order absolute for sale under section 89 of 
the Transfer of Property Act is a proceeding in execution and subject 
to the rules of procedure governing such matters. By that decision 
we are bound, but J confess that I have grave difficulty in following 
" the reasoning of the learned Judge (Srraiaut, J.) who delivered the 
judgment of the Court. He seems to me to have misapprehended 
the scope and object of sections 86 and 88 of the Transfer of Property 
Act, In the course of his judgment he observes, “where a decree 
had been passed under sections 86, 87, 88, 89, or 92, directing pay- 
ment into Court by a specified date of a sum of money, and, in the 
event of it not being paid, declaring that foreclosure or sale shall 
follow, or a right to redeem shall be barred, it would, in my opinion, 
be a misnomer if payment is made, to describe such payment as 
other than one made in execution of decree. On the other hand, it 
appears equally clear to me that if such payment is not made, the 
conséquences which follow are also matters concerned with the execu- 
tion of the®decree, flowing as a matter of course out of the decree 
itself, viz., to give it effect against the judgment-debtor for having 
failed to satisfy the conditions of the decree. If decrees are pro- 

(1) [1897] I. D. R., 20 All, 375. 

(2) [1889] I. L. R., 16 Cal., 246. 

: (3) [1890] I. R. R., 13 All., 278. 
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Sam SUNDER . i 
j and Knox, JJ., contented themselves by expressing their concurrence f 


MonauwaD in the judgment of STRAIGHT, J., while Maumoon, J., delivered a short 
Tarisam ALI . : ‘ ` ` f 
? judgment in which, among other things, he said, “ I also agree in my 
Stanley, C.J. brother STRAIGHT’s judgment and also in everything he has said.” 
Now I may first point out that a decree nisi passed under section { 
86 for foreclosure or under section 88 for sale of mortgaged property, 
does not direct the payment into Court ofthe mortgage debt. What 
-is directed by section 86 is that an account shall be taken of what 
is due to the plaintiff for principal and interest on his mortgage, 
or declaring the amount due at the date of the decree and ordering 
that upon payment by the defendant to the plaintiff or into Court 
of the amount so found to be due, within a time fixed by the Court, 
the plaintiff is to deliver up to the defendant all documents in his 
possession relating to the mortgaged property and transfer the 
property to the defendant and, if necessary, put the defendant into 
possession, The decree passed under that section is not a money decree, 
no more is the order absolute which is passed under section 87. That 
order is an order absolute for foreclosure and, so far from directing the 
payment of the mortgage debt, has the effect of discharging the debt.~~ 
Currry, J., in the case of Burrows v, Holby(*) says in regard to an 5 
order for foreclosure absolute, “I need hardly say that an order 
absolute for foreclosure is not a money judgment or anything like 
it.” Then STRAIGHT, J., observes that if payment is made by the mort- 
gagor of the money found to be due, it would be “a misnomer to 
describe such payment as other than one made in execution of 
decree.” Now the decree not being a money decree and not direct- 
ing the payment of money, I fail to see-how any payment which the 
mortgagor may voluntarily make in order to preserve his property can 
properly be described as a payment made in execution of the decree. 
If in a foreclosure suit the mortgagor thinks fit to pay the mortgage 
debt, and thus save his interest in the property, he does so by r&ason 
of the obligation which he undertook when he executeé the mort- 
gage security, and with a view to preserve the property, and not in 
obedience to any order of the Court. The decree nisi puts him 
under no obligation to pay the debt, but simply declares what the 
consequences of non-payment will be. Similar observations apply to 
the order contemplated by section 88 of the Act. As I have endea- 
voured to point out, the mortgage security does not lose its character 
(1) [1887] L. R., 35 C. D., 123. 
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* until an order absolute for foreclosure has been passed. It remains 


a debt secure upon land. It is only when the order absolute for 
foreclosure has been passed that the debt is discharged, and in lieu 
of it the mortgagee acquires the absolute ownership of the land. 
The ruling in the case of Oudh Behari Lal v. Nageshar Lal(*) renders 
unauthoritative the decision of my brother Burnirt in the case of 
Runbir Singh v. Drig Lal \*), a decision which was approved of by 
a Bench of the Calcutta High Court in the case of Tilak Singh v. 
Parsotam Parshad(*). It was held by my brother Arman in Mul 
Chand v. Mukta Pal(*), and by my brothers BANERJI and AIKMAN, 
in the case of Mahabir Parshad v. Sital Singh(*), that the period 
of limitation for the execution of a decree for sale under section 88 
of the Transfer of Property Act, begins to run from the date of the 
granting of the order absolute for sale under section 89, without 


which order the decree cannot be executed, and not from the date 


of the decree itself. In these rulings I entirely agree. For the 
reasons which I have stated, I would dismiss the appeal with costs. 


BURKITT, J.—I also am of opinion that this appeal should be dis- 
missed, 


I concur with the learned Chief Justice, for the reasons so fully 
set out by him, in holding that there cannot be two foreclosure decrees 
in respect of one and the same mortgage, and that the plaintiff- 
respondent here could not during the pendency of his appeal as to 
the two villages which had been excluded from his foreclosure 
decree, have applied for an order absolute for foreclosure of the three 
villages as to which he had obtained a decree nisi for foreclosure. 
Had he applied for and obtained that order, the result, as pointed 
out by the learned Chief Justice, would have been the discharge of 
the mortgage debt. 


Further it seems to me that when the High Court by its appellate 
decree of August 4th, 1902, decided that the plaintiff was entitled to 
a foreclosure decree in respect of three villages only, affirming the 
decision of the lower Court in respect of the other two, that decree 
became the only decree in the suit which was capable of execution, 
the earlier decree of June, 1899, for foreclosure of the three villages 
being merged in it. It follows, therefore, that the application made 

(1) [1890] L L. R., 13 All, 278, 
e (2) o[ 1898] I L. R., 16 All, 23. 
(3) [1895] I. L. R., 22 Cal, 924. 
(4) [1896] 26 A. W. N., 100. 
© [1897] L L. R., 19 All, 520. 
“XVID, 
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ee by thé mortgagee on September 15th, 1903, for foreclosure of the 
1905. three villages-was not time-barred. 
— AIKMAN, J.—I am of the same opinion. No doubt, the ordinary 


SHA Ponp rule is that the institution of an appeal does not prevent execution 


Monamaap of the decree or order which is under appeal. But the difficultiès of 
TA AL applying this rule to decrees in foreclosure suits have been well. 
Aikman, J, pointed out by the learned Chief Justice and his argument appears 

: tome unanswerable. Proceedings to foreclose must be proceedings 

to foreclose the mortgage as a whole. 

Tw In tho present case it was not until the 4th of August, 1902, that 
there was any final decision as to the property to be foreclosed, and 
this being so, I have no hesitation in holding that the respondent’s 
application of 15th September, 1903, for a decree absolute was within 








time. 
M. L. N. Appeal dismissed. 
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Lorp Davey, ` MAHARAJ BAHADOOR SINGH AND OTHERS. 
ee ae Transfer of Property Act (IV of 1882), sections 52, 63—Lis pendens— 
Sm ARTHUR Fraudulent trangfer—Pleadings—Ewecution sale—Prior purchase of equity 
‘Winson. of redemption by mortgagee decree-holder—Estate under administration— 


Purchase fr om and rights of residuary legatee or heir. 
Where in a suit for the recovery of the sums claimed to be due on a 
g ; mortgage only a money decree not constituting any debt against the 
mortgaged estate is passed, so long as this decree stands unreversed, the 
suit cannot be treated as one in which the title of the mortgagor’s heirs 
was “ directly and specifically in question ” within the meaning of section 
52, Transfer of Property Act. . 
An issue whether certain transfers were liable to be set aside at the 
instance of a creditor under section 53, Transfer of Property Act, can be 
z raised, and a decree for setting them aside made, only in a suit properly 
constituted for that purpose. Where a suit is not so constituted either 
7 as to parties or otherwise, justice cannot be done unless àll defences that 
the parties may raise are examined by legal methods. Malkarjan v. 
Narhari, L. R., 271. A., 216 (226) referred to. 
Where a mortgagee decree-holder, prior to the date when he brings the 
mortgaged property to sale in execution of his decree, has acquired in 
A the name ofa benamidar the equity of redémption, and thus, when the 
sale takes place, is alone represented on each side of the record, he ` 
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cannot rely on the sale effected in these circumstances in support of his 
title or derive any advantage therefrom. , 
Where the estate of a deceased person is under administration by the 
Court or out of Court, a purchaser from a residuary legatee or heir buys 
- subject to any disposition which has been or may be made of the dc- 
ceased's estate in due course of administration. The right of the residuary 
legatee or heir is only to share in the ultimate residue which may remain 
for final distribution after all the liabilities of the estate, including the 
expenses of administration, have been satisfied. 


` APPEAL from a decree (February 23, 1899) of the High Court of 
Calcutta, modifying the decree (December 16, 1895) of the Subor- 
dinate Judge of Purnea. 


Suit for possession of immoveable property or redemption. The 
material facts appear from the judgment. 


A. Phillips and W.C. Bonnerjec for the appellants (defendants). 


R. Haldane, K. C.,and L. DeGruyther for the respondents (plain- 
tiffs). 


Their Lotdships’ judgment was delivered by 


Lord Davey. The dispute in this appeal is between the represen- 
tatives of two persons, named Rai Luchmiput Singh and Rai Dhunput 
Singh Bahadoor, and it relates to the remnant of a property formerly 
belonging to a Mahomedan family, described as the Jawaheri family. 
The unfortunate survivors of the family have no interest in the re- 
sult of the litigation. The facts are complicated, and the difficulty 
in forming a judgment upon them has been increased by the foolish 
attempts of both parties to assist their case by subtlety and chicane. 
Their Lordships are also embarrassed by the proceedings in this and 
in previons suits, in which the rights of the parties seem to have 
been dealt with in a somewhat irregular manner. 

At the commencement of the story the family consisted of three 
brothers—Hadi, Taki, and Kazim. For the purpose of this appeal 
Hadj may be disregarded, Taki died on the 29th November, 1867, 
leaving six children, igeluding a son, named Hossein and a daugh- 
ter, named Zohra. 

The family property comprised (amongst other subjects) three 
estates of putni tenure called respectively Nawa Nankar, Saifganj, 
and Mirzapore, certain shares of Jagir estates described as Ramai 
Istimrar and Ramgtınge Pipra, and a twelve annas zemindari right 
in mauza Simraha. Passing by for the present a prior mortgage 
and further charge made to the Land Mortgage Bank of India, the 
first dealing with these properties to be noted isa mortgage of the 
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Privy Cous- 5th November, 1870, executed by Kazim on his own gccount and as 


ore executor on the part of Taki, then deceased, and as Mukhtar on 
nicki the part of Hossein, son of Taki, in favour of Luchmiput. This 
Cuvrrerpur Mortgage was for Rs. 50,000, and the security comprised Nawa 
SINGH Nankar, Saifganj, Mirzapore, Dhakpara, and an eight annas share of 


Manan az Ramai Istimrar. It was held in the Court of first instance that all 


T UR these estates were the separate property of Taki, except Dhakpara, 
a which belonged to Kazim and is not one of the properties in question 
Lord Davey. in this suit. The title to Saifganj wasin the name of Hossein, but 
a throughout these proceedings it has been treated as the property of 
Taki. The only issue was between Kazim and Taki, and no ‘se- 

parate case has been made as to this property. 

On the 28th May, 1873, Kazim, on his own account and as exe- 
cutor of Taki and also of Hossein, who had died in the interval, 
executed another mortgage of the same properties to Luchmiput for 
a lakh of rupees, out of which the previous loan was paid off. This 
instrument also contained a declaration that Luchmiput should be 
allowed “the mortgage right” which he had acquired by paying 
the money due to the Land Mortgage Bank. 

Luchmiput shortly afterwards died, and his estate was henceforth 
represented by his son, the appellant Chutterput, and his co-ap- 
pellants other than Nathmal Golicha. 

In December, 1879, Luchmiput’s rival, Dhunput, makes his first 
appearance on the scene. On the 15th of that month a bond was 
executed by Kazim for self and as executor of Taki, by which he 
purported to mortgage the same properties as were comprised in 
Luchmiput’s mortgages, except Kazim’s own property Dakhpara, but 
including Saifganj, to Dhunpat to secure the repayment of Rs. 
60,000 alleged to be made up of existing debts. On the 25th Ja- 
nuary, 1883, Dhunput commenced a suit in the Court of the District 
Judge at Purnea for the recovery of the sums claimed to be due on 
this mortgage. The defendants were the widows and infant son 
and daughters of Kazim, who was then deceased, described as his 
heirs, and all the then heirs of Taki, including the sons and 
daughters of his deceased sons, Hossein and Abdool Baki, and in- 
cluding his daughter Zohra, who alone appeared and defended. On 
the 10th December, 1883, a decree was made in this suit, whereby itb 
was ordered that the claim of the plaintiff be decreed in a modified - 
form, viz., the plaintiff should recover from the defefidants, first 
party, the heirs of Kazim, the whole amount of claim, with costs 
and interest; that the right, title, and interest of Kazim and his 
heirs in the property pledged as security, and in such assets as came 


s 
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into the hands of such heirs and legal representatives of Kazim, be 
held liable for payment of the decretal money; that the defendant 
Zohra Begum be absolved from all liabilities, and her costs with 
interest be charged to the plaintiff; that the other defendants, heirs 
of Taki, should be held personally liable, for the amount of the 
decree; that the right, title, and interest of Taki in the estate 
under mortgage should not be held liable for the decree, and that 
these last named defendants also should be liable for the plaintiff's 
costs with interest, jointly with the other defendants. 

This decree is only material in the present suit so far as it affects 
Taki’s estate or his heirs. It has been decided by both Courts in 
the present suit now before their Lordships, in which the issue was 
directly raised, that no portion of the property comprised in Dhun- 
put’s mortgage belonged to Kazim, and, on the other hand, Taki’s 
property was expressly discharged from the obligation of the mort- 
gage by the decree. But notwithstanding this, Dhunput’s mortgage 
has been resuscitated in the present suit as conferring on Dhunput’s 
representatives a right to redeem Luchmiput’s mortgage. It has, 
however, been held by both Courts below that Dhunput’s mortgage 
bond was not a bona fide transaction. It may therefore be put aside 
for the purpose of the decision of this appeal. The rest of the decree 
it is impossible to reconcile with any intelligible view of the rights 
of the parties. Ifthe suit was dismissed as against Zohra there was 
no apparent reason for maintaining it against the other heirs of Taki, 
and, on the other, hand it is not apparent how they had made them- 
selves personally liable for the amount of the alleged mortgage-debt. 
Their Lordships, however, must on this appeal take the decree as it 
stands. This at any rate is clear, that no debt was constituted by 
the decree against Taki’s estate, and it was at most a money decree 
only against the parties themselves individually and personally. 

In the meantime, on the 5th of April, 1880, Chutterput, as son and 
heir of Luchmiput, had commenced a suit which was transferred to 
the High Court, Original Side, against Kazim and Hossein for 
realisation of Luchmiput’s mortgage of the 28th May, 1873. The 
other heirs of Taki were afterwards made defendants. On the 14th 
February, 1881, a third suit way instituted by Zohra Begum in the 
High Court, Original Side, against Kazim and the co-heirs of Taki 
for the administration of Taki’s estate, and on thg 7th of April, 1881, 
a Receiver in*that sult was appointed. 

In the course of the years 1885 and 1896, Chutterput bought up 
the shares and interests of all the heirs of Taki in the name of Nath- 
mul Golicha, one of the appellants, except those of Syed Jan and his 
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Privy Coun- two sisters, the infant children of Abdool Baki, deceased son of Taki. 
„ST Nathmul Golicha was thereupon made a party to Chutterput’s mort- 
1904. gage suit, and on the 15th August, 1887, the usual mortgage decree 
nee was made in that suit, directing accounts and sale in default of pay- 


Cuurrerrut 
SINGH ment. 
; Maran re Nathmul Golicha was also made a party plaintiff to the suit for 


Bayapur administration of Taki’s estate, and the conduct of it was given to 
ceil him. On the 23rd January, 1889, the decree was made in the 
Lord Davey. administration suit, whereby it was declared that Nathmul Golicha 
“<5 was entitled to }£2ths parts or shares of Takis estate, and subject 
to a mortgage which had been assigned to Nathmul Golicha, Syed 
Jan and his two sisters were entitled to the other #§,ths, and usual 
accounts and inquiries were not directed and the Receiver was 

continued, 

Chutterput subsequently bought the shares of Syed Jan and his 
two sisters in the name of Nathmul Golicha, and thus acquired the 
whole equity of redemption on his mortgage. The deeds of transfer 

` of these shares are not in the record, and it does not appear on what 
date they were executed, but they were obviously subsequent to the 
decree in the administration suit and therefore to the decree of the 
15th August, 1887, in Chutterput’s mortgage suit. 

Proceedings were taken for the execution of the decrees in these 
three suits, and the dates here become of importance. In Chutter- ` 
put’s mortgage suit an order was made on 17th December, 1888, for 
sale of the mortgaged properties, and Chutterput became the pur- 
chaser of Nawa Nankar, Mirzapore, Saifganj, and Ramai Istimrar. 
In the administration action on the 12th January, 1891, an order 
was made that the Receiver be at liberty to sell, for the purpose of 
discharging certain mortgages effected by the Receiver, (1) 8 annas 
16 gundahs 2 cowries and 2 krants share of the Jagirs Ramgunge 
Pipra, &c., and (2) 1 anna 2 gundahs and 2} krants share of the same 
Jagirs-and some houses in Calcutta not now in question. “And on the 
19th of March, 1891, similar order was made as regards the propefties 
remaining in the hands of the Receiver. At’ the sale Which took 
place on the 29th July, 1891, under these orders, Chutterput became 
the purchaser of the shares in the jagirs of Ramgunge Pipra, &., 
of an additional small share in the Istimrar Ramai, &c., and of the 
property described a8 Simraha. In Dhunput’s suit Nawa Nankar, 
eight annas of Saifgang, Mirzapore, the eight annas of Ramai Istim- 
rar and “jagir land called Talook Ramgunge Pipra” were put up 
for sale on the 2nd February, 1891, and Dhunput was declared the 


purchaser, and. on the following 3rd of August he avas declared the 
s 
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purchaser of (amongst other subjects) the other eight annas shares 
of Saifganj, described as belonging to Taki, deceased, and of the 
Simraha property. 

The Subordinate Judge has pointed out the irregularities in the 
proceedings for the execution of the decree in Dhunput’s suit. The 
most serious was that the entirety of the properties, including even 
the share of Zohra Begum (who was dismissed from the suit) pur- 
ported to have been sold, and not merely the shares and interests 
of the judgment-debtors themselves. The learned Judges in the 
High Court have assumed that all proper and sufficient notices of 
the intended sales were served on the Receiver in the administra- 
tion suit, but there is no evidence of any such notices having been 
given, and their Lordships do not appreciate the reasons of the 
learned Judges for making that assumption. 

Shortly after the sale in Chutterput’s mortgage suit he was put 
in possession of the properties purporting to have been purchased by 
him, and by an order, dated the 21st August, 1890, made in the 
mortgage suit and the administration suit, the Receiver was dis- 
charged as regards these properties. 

Chutterput was also put into possession of the properties purchas- 
ed by him in the administration suit. 

Dhunput, however, claimed possession as purchaser of the same 
properties in his suit. After the usual criminal proceedings, Dhun- 
put and his son commenced the present action against the appel- 
lants, and by their plaint they claimed possession of as well the pro- 
perties comprised in Chutterput’s mortgage bond, and particularised 
in schedule ka to the plaint, as other properties not included in the 
mortgage which were particularised in schedule ga, and in the 
alternative to redeem the former. The plaintiffs founded their title 
on Dhunput’s alleged mortgage of the 15th December, 1879, and 
the sales made in execution of the decree obtained by him. And 
they alleged that the decree obtained by Chutterput was collusive 
and fraudulent on the ground that Nathmul Golicha was his benami- 
dar, also that the pyrchases made by Chutterput were illegal, null 
and void on the ground of the same being collusive and fraudulent, 
without, however, stating any further particulars. 

The appellants foolishly alleged in their written statement that 
Nathmul Golicha was the real purchaser on his own account of the 
share purchased bf him. This issue was decided against them and 
was not raised before their Lordships. The Subordinate Judge held 
that the proceedings in Chutterput’s mortgage suit were collusive 
and fraudulent, and that the appellants acquired no title to the pro- 
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perties in suit by the sales held in that suit. In the judgment of 
the High Court it is stated that this finding was not impeached 
before them. The Subordinate Judge, however, found that the 
plaintiffs had no title to redeem the mortgage or to obtain possession 
from the appellants of the property not comprised in the mortgage 
except as to one small property which is not now in dispute. By his 
decree, dated the 16th December, 1895, he gave judgment in favour 
of the appellants (except as to the one matter), but without costs, 
By the decree of the High Court, dated the 23rd February, 1899, 
the respondents were admitted to redeem the property comprised 
in the mortgage (except the one-ninth share of Zohra Begum there- 
in), and were held entitled to possession of the 1 anna 2 gundahs : 
and 23 krants share of Ramgunge Pipra, and the 12 annas share in 
mauza Simraha. The present appeal is from this decree, 

The view expressed by the Subordinate Judge as to Chnbierpai's 
decree of the 15th August, 1887, is open to criticism if (as appears 
to be the case) he had not at that time acquired the shares of Syed 
Jan and his two sisters in the equity of redemption. But, having 
regard to what is stated to have passed in the High Court, the 
finding of the Subordinate Judge cannot be questioned by the appel- 
lants in this appeal. At any rate when the sales took place, Chut- 
terput (it appears) was alone represented on each side of the record, 
and their Lordships think that the appellants cannot rely on the 
sales effected in these circumstances in support of their title or 
derive any advantage therefrom. 

What then is the consequence? And is there anything to deprive 
the appellants of the benefit of the purchases made by Chutterput 
out of Court? The Subordinate Judge, who took a somewhat ex- 
treme view of Chutterput’s “acute sagacity,” suggested that such 
a transfer, if not actually void under section 52 of the Transfer of 
Property Act, 1882, on the principle of lis pendens, was at least 
voidable under section 58 of that Act at the instance of the respon- 
dents, who had been eventually defeated and defrauded by it. * But 
his decree does not contain any direction for avoiding or setting 
aside the purchases made by Chutterput in Nathmul Golicha’s name, 
and as the Subordinate Judge decided in favour of the appellants, 
it is not clear that he intended to do so. In the High Court, on 
the contrary, those purchases and the transfers by which they were 
carried into effect, are simply disregarded without any reasons being 
given for so treating them, beyond a passing allusion to the view 
of the Subordinate Judge. But, on the other hand, their decision 


was against the appellants. In these circumstanceg their Lordships 
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feel some emlifarrassment in dealing with this part of the case, but 
they think they ought to give the decision which the Judges should, 
in their opinion, have given on the case presented to the Court. Tt 
is not disputed that the shares of all the heirs in Takis estate were 
purchased by Chutterput and transferred to his nominee Nathmul 
Golicha, though some of the transfers are not strictly proved. Those 
purchases were, of course, subject to any liabilities which might have 
been enforced or declared in the suit for the administration of Taki’s 
estate. But Dhunput’s suit so long as the decree made therein stood 
unreversed, was not one in which the title of Taki’s heirs was 
“ directly and specifically in question.” (See section 52 of the Trans- 
fer of Property Act). And he was not a necessary party and could 
not properly have been made a party to Chutterput’s suit. No issue 
was stated in this suit whether the transfers were or were not liable 
to be set aside at the instance of Dhunput under section 53 of the 
Transfer of Property Act, and no decree has been made for setting 
‘them aside. Such an issue could be raised and such a decree could 
be made only in a suit properly constituted for that purpose, and 
this suit was not so constituted either as to parties or otherwise. 
Their Lordships do not express and have not formed any opinion 
whether the transfers or any of them could have been avoided in a 
properly constituted suit. It was said by Lord HoBHOVUSE in a 
somewhat similar case before this Board (Malkarjan v. Narhari 
(*)): “There may be defences to such a proceeding, and justice can- 
not be done unless those defences are examined by legal methods. ” 

Their Lordships, therefore, are of opinion that on this appeal 
they must treat Chutterput as the purchaser and Nathmul Golicha 
‘as the transferee for value of the entire equity of redemption, and 
hold that the respondents have not made out any title to redeem 
Chutterput’s mortgage, notwithstanding the subsequent sales in 
Dhunput’s suit under which they claim. 

With regard to the two items of non-mortgaged property to the 
possession of which the High Court has held the respondents to be 
entitled, iteis not proved that Dhunput took any steps effectual to 
attach those properties in-the possession of the Receiver in the 
administration suit. They are included in the purchases made 
by Chutterput of the shares and interests of Takis heirs in his 
estate. Independentl y, however, of this circumstance their Lordships 
think the title of the appellants superior to that of the respondents. 
The sale purporting to be made to Dhunput in his suit of the one 
anna 2 gundahs and 23 krants share in the Jagir Ramgunge Pipra, 

(1) [1900] 27 1%., 216, at page 226; S.C., L.L.R., 25 Bom., 337, at page 348. 
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Privy Coun- &e.,-was subsequent in date to the order of the 12th ganuary, 1891, `° 
poe ` authorising the Receiver to sell this property, and the sale purporting 
1904, to be made of the Simraha property was subsequent to the sale of 


ane sa ee this property to Chutterput on the 29th July, 1891. These dates 
“SINGH are sufficient to give priority to Chutterput. But their Lordships 
Manaray agree with the broader proposition stated by Mr. Phillips When 
Banapvr the estate’ of a deceased person is under administration by the Court 
Sınan. or out of Court,a purchaser from a residuary legatee or heir buys 
Lord Davey. subject to any disposition which has been or may be made of the 
ga deceased’s estate in due course of administration. In fact, the right 

of the residuary legatee or heir is only to share in the ultimate 

residue which may remain for final distribution after all the liabilities 

of the estate, including the expenses of administration, have been 

satisfied. The judgment-debtors in Dhunput’s suit were certain of 

the heirs of Taki, and nothing more could be sold in execution of 

the judgment against them than their shares or what might prove 

to be their shares in the ultimate residue of Taki’s estate. On 

every ground, therefore, their Lordships think that the purchaser at 

the sale made in the administration suit is entitled to priority over 

the purchaser at the execution sales purporting to have been made 

in Dhunput’s suit. 

The High Court have, however, held that the 1 anna 2 gundahs 
and 24 krants share in Ramgunge Pipra was not the property of 
Taki but of Kazim, overruling to this extent the finding of the 
Court below on the seventh issue that all the properties in suit 
belonged to Taki, and Kazim had no interest in them. It appears. 
however, that this share, as well as the larger shares in the same 
estate, was in the possession of the Receiver, and he gave possession’ 
of it to Chutterput. On the whole their Lordships think there is 
not sufficient reason shown for disturbing the finding on this point 
of the Subordinate Judge. 

Their Lordships’ will humbly advise His Majesty that the decree > 
of the High Court, dated the 28rd February, 1899, should We re- 
versed, and the decree of the Subordinate Jiidge of Pwrnea, dated 

` the 16th December, 1895, restored, and the respondents should pay 
the costs of their appeal to the High Court. The respondents will 
also pay the costs of this appeal. 





Solicitor for the Appellants : 0. J. Farr. œ . 

Solicitors for the Respondents: T. L. Wilson & Co. 
Appeal. decreed. 
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LACHHMAN 
VET SUS 
TULSI RAM AND ANOTHER.* 
Pre-emplion—Sule of two properties under one sale-deed—Specification of 
price—Claim to pre-empt only one property. 

Where two properties were sold under one sale-deed which separately 
specified the price of each of the properties conveyed, it was held that 
the transaction really amounted to a distinct and separate sale of each of 
the two properties and a person entitled to claim pre-emption of both the 
properties could maintain a claim for pre-emption of either of the two 
properties. 

SECOND APPEAL against the decree (March 3, 1903) of Rai Bahadur 
Lala .Baij Nath, Judge, Small Cause Court, exercising the powers of 
Subordinate Judge, Agra, reversing the decree (September 20, 1902) 
of Munshi Maharaj Singh Mathur, Munsif of Muttra. 

Suit for pre-emption. 

Shares in two villages were sold under one sale-deed which at the 
foot specified the two properties and mentioned the price of each. 
A person, who under the wajib-ul-are had a right of pre-emption ay 
to the shares in both of the villages, brought a suit for pre-emption 
of one of them only. The Court of first instance dismissed the suit, 
holding that the plaintiff could not claim pre-emption of one while 
giving up his right as to the other property sold. The lower 
appellate Court, however, took a contrary view and held that really 
there were two different transactions of sale embodied in the same 
deed ‘and the claim as brought was good. 


Defendant appealed. 


Gulzari Lal, for the appellant, contended that the suit violated ` 


against the principle that a person who claims pre-emption must offer 
to purchase the whole property sold and cannot split wp the trans- 
action and be allowed. to_pick-and-choose. ~He referred re 
Durga Parshad y. Munshi [1884] LL. È, é AN., 423. 
M. L. Agarwala, for the respondent, SnGnenicked the case cited 
above, and relied upon 
Ramnath v. Badri Narain [1896] I. L. R., 9 Al., 148. 
The followjng judgment was delivered by 
BANERJI, J. One Mohan Lal sold to Lachhman, the appellant here, 
shares in two villages, viz., Sarthara and Khatouta, by a sale-deed 
dated the 20th December, 1900. Two suits for pre-emption were 
= 5. A. No, 483 of 1903. 
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brought in respect of this sale, one by Tulsi Ram who claimed to pre- 
empt Sarthara, and the other by Bhola who claimed the other village. 
This appeal and the connected appeal No. 484 arise out of these 
suits. It has been found by the Courts below that both Tulsi Ram 
and Bhola have the right to pre-empt both villages. It was for this 
reason contended on behalf of the vendee that as neither of them 
claimed the whole of the property comprised in the sale of the 20th 
December, 1900, the suits of both of them were not sustainable. 
This contention found favour in the Court of the first instance, but 
was repelled by the lower appellate Court. The contention no doubt 
would have been a right one if the bargain had been one and the 
same. But I think the lower appellate Court rightly held that 
although both the villages were sold by one sale-deed, the trans- 
action in respect of each was distinct and separate. The sale-deed 
in the body of it recites the extent of the vendor's shares in the two 
villages and states no doubt that they were sold for Rs. 995. But 
at the foot of the document details are separately given. As regards 
the share in Khatouta it is stated that the equity of redemption in 49 
acres (the numbers of the plots comprising which are specified) was- 
sold for Rs. 395. Similarly, in regard to Sarkhara it is specified that 
the equity of redemption in 31 acres was sold for Rs. 600. These 
specifications show that there were in reality two transactions’ of sale, 
vig., one of Khatouta for Rs. 395 and the other of Sarkhara for Rs. 
600. The transactions were none the less distinct and separate, 
although they were embodied in one sale-deed. The case would 
have been exactly the same as if the vendor had executed two sale- 
deeds, each in respect of a separate village in favour of the same 
vendee. Incase of such separate sales it could not be contended 
that a person whose right.of pre-emption extended to both villages, 
would be bound to claim both of them. Asin the present instance 
there were in reality two sales, neither of the plaintiffs offended 
against the. rule that a pre-emptor must claim the whole of the- 
property comprised in the same transaction of sale to which his right 
of pre-emption extends. I think the-Court helow was right, and I 
dismiss this appeal with costs. l 7 


G. L. Appeal dismissed. 
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S ra 
Arbitration—Award, maling and delivery of—Code of Civil Procedure 
(XIV of 1882), sections 508, 514, 516, 521. 


The validity of an award made under the order of a Court depends 
upon the making of it within the period allowed, and it is immaterial on 
what date it is filed. Arumugam Chetti v. Arunachalam Chetti, I. L. R., 
22 Mad., 22, Umersey Premji v. Shamji Kanji, I. L. R., 18 Bom., 119, 
followed. Behari Das v. Kalian Das, I. L. R., 8 All, 543 not followed. 
Raja Har Narain Singh v. Chaudhrain Bhagwant Kuar, I. L. B., 18 Al, 
300, P. C., referred to. 


An award cannot be “ made” till the mind of the arbitrator has been 
declared, and such declaration requires authentication by signature. But 
in section 516, Civil Procedure Code of the word “made” is used in the 
untechnical sense. 


AppEaL from an order-(June 9, 1904) of Maulvi Muhammad Shafi, 
Additional Subordinate Judge of Moradabad, reversing the decree 
(January 23, 1904) of Babu Ramdhan Mukerji, Munsif of Amroha. 


The material facts appear from the judgment. 

Defendant appealed. 

Abdul Majid, for the appellant. ` 
. Karamat Husain, for the respondent. 


The judgment of the Court was delivered by 

Bua, J. The appeal now before us- arises out of proceedings in 
which the court of first instance had passed a decree in terms of an 
award. The arbitration which terminated in the award was one 
madg by the order of the Court. The Court, as we gather from the 
judgment, meant to specify the date, to wit, the 6th of January, 
1904, as the last date for the making and delivery of the award. 
The award was made on the 6th of January in the sense that it was 
completed and signed by the arbitrators on the 6th. But it was 
not handed to the Court until the Yth. The Court of first in- 


‘stance passed judgment according to the award. The Court of first 


appeal held that the award was invalid not having been delivered 
on the 6th of January or earlier, set aside the decree of the 
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Court of. first instance, and passed an order of remand with direc- 
tions to the Court of first instance to try the case on the merits. 
It is contended in this appeal that the filing of the award beyond 
time was immaterial so long as the award was made and signed and 
published on the date specified as the last date for that purpose. 
Our attention has been called to the sections of the Code of Civil 
Procedure bearing upon this matter. The variation in the language 
used in these sections raises some difficulty as to the true intent and 
meaning of the statute. Section 508, which gives the Court power 
to refer a matter to arbitration says that the Court “shall fix such 
time as it thinks reasonable for the delivery of the award.” Section 
514 provides that if the “arbitrator cannot complete the award within 
the period specified in the order, the Court may, if it thinks fit, grant 
a further time, and from time to time enlarge the peri-d for the 
delivery of the award.” ‘here apparently the complet.on and deli- 
very of the award are not distinguished one from the other. Section 
516 provides that “ when an award in a suit has been made, the per- 
sons who made it shall sign it and cause it to be filed in Court.” We 
have here three steps—the making, the signing, and the_filing. 
Obviously the word made is used in the untechnical sense, because 
the award cannot be considered as made unless it is authenticated 
by the signature of the person who made it. Made means that the 
mind of the arbitrator has been declared and such declaration 
requires authentication by signature. Section 521 seems to us to be 
the section which governs the case before us. It -provides that no 
award shall be set aside except on one of the grounds mentioned in the 
section, one being that the award was made after the issue -by the 
Court of an order superseding the arbitration. It is manifest that 


.the word made used here does not mean delivery, because making 


and delivery indicate different stages. The section further provides 
that “no award shall be valid unless made within the period allowed 
by the Court.” It seems to us that that is the governing section 
applicable to this case. The validity of the award depends upoy the 
making of it within the period allowed and it is immateial on what 
date it was filed. The same view has been taken by the Madras High 
Court in Arumugam Chetti v. Arunachalam Chetti (*) and the 
Bombay High Court in Umersey Premji and another v. Shamji 
Kanji?). A casc insome respects similar was decided by a Bench of 
this Court, Behari Das v. Kaliun Das(? ). In that cas€ it was held 

(1) [1898] I. L. R., 22 Mad., 22. 

(2) [1888] I. L. R., 13 Bom., 119. 

(3) [1886] I. L. R., 8 All, 543. 
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that the awarfl made in the case was invalid, and the opinion was 
expressed that “the rule that no award shall be valid unless made 
within the period fixed by Court is equivalent to a rule that the 
award must be delivered within that period.” From that opinion we 
feel bound to differ. We think that the Madras and Bombay 
Courts were right in the conclusion at which they arrived. That 
conclusion is in accordance with the judgment of the Privy Council 
in Raja Har Narain Singh v. Chaudhrain Bhagwant Kuar (3). 
In the case reported in I. L. R., 8 AlL, 548, it was unnecessary for the 
Court to rule upon the question whether an award made within time 
is invalidated by a late filing of it, because in that case the award 
had not been made by all the arbitrators within the time limited by 
the order. The Court below was wrong. We accordingly allow the 
appeal, set aside the order of the Court below, and restore the 
decree of the Court of first instance with costs in all Courts, 


M. L. N. 7 Appeal decreed, 
(1) [1891] I. L. Rq 13 AIL, 300, P. C. 





GANESHI 
VeErTSUS 
EMPEROR.* 


Indian Penal Code (XLV of 1861), s. 193—Fabricating false evidence— 
Application for partition under Act No. IIT of 1901 (U. P) by four co- 
sharers—A pplication not required by law to be verified—Verification by the 
accused on behalf of persons, one of whom was dead. 


In order to sustain a conviction for fabricating false evidence it must 
be established that the accused made a document containing a false state- 
ment, that he intended that false statement should appear in evidence in a 
proceeding taken before a public servant, and that that false evidence 
might cause any person who in such proceeding was to form an opinion 
‘on the evidence to „entertain an—srroneous opinion touching any point 
material%to the result of sue proceeding. Hence where a person signed 
a verification at the foot of a petition on behalf of a dead person and 
the petition was signed and filed by a pleader in Court, the person signing 
the verification was held not to be guilty of making false evidence in 
respect of the petition, which the law did not require to be verified, 

e 


CRIMINAL REVISION against the order (October 12, 1904) of J. J. 


McLean, Esq., Sessions Judge of Meerut, affirming the order (Sep- ` 


tember 12, 1904) of M. Khalil-ud-din, Magistrate, first class. 
°C, R. 764 of 1904, 
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“CRIMINAL. The material facts appear from the judgment. Gané@shi, applicant, 

1905. was convicted ‘of making false evidence. He had signed a Vakalat- . 
—— nama on behalf of his mother, who had died long before, in favour of 
SANRI a pleader, Pandit Baijnath. The pleader acting upon the authority 
Emperor. of this Vakalatînama, put in an application in Court, under 


———— 


his own signature, but the application. was verified by Ganeshi, 
who signed his brother’s name at the foot of the verification. The 
Court of first instance found Ganeshi guilty of fabricating false evi- 
dence by signing the Vakalatnama and the petition. The Judge on 
appeal found that Ganeshi was not guilty of the offence of fabri- 
cating false evidence in signing the Vakalatnama inasmuch as 
that document was not going to be usedin any case—(Q. E. v. 
Katlasams 1878, 5 Mad. H. C., 373). Buthe held that in signing 
the verification at the foot of the application he had fabricated false 
evidence, Ganeshi applied to the High Court’ for revision of this 
order. 


W. Wallach, for the petitioner. 
Assistant Government Advocate (W. K. Porte), for the Crown. 


: The following judgment was delivered by 

Banerji, J, BANERJI, J. The applicant, Ganeshi, has been convicted of having 
= fabricated false evidence, and sentenced to four months’ rigorous im- 
prisonment. The circumstances out of which this prosecution arose 
were these :—On 13th July, 1903, an application for partition was 
“presented in the Revenue Court by Todar and others, under section 
106 of Act III of 1901. Four persons, namely, Ramsaran, Sisram, 
Ramji Lal and Bharat Singh, who were also co-sharers in the village, 

had not joined: in making the application. On 14th October, 1903, 

an application was filed bearing the signature of a pleader, Baijnath, 

to the effect that the applicants were desirous that 9 bighas and odd 
should also be partitioned and formed into a separate patti. The 
names of the applicants were not set forth in the application, but 

‘ the pleader filed it by virtue of a Vakalatnama which purported to 
have been executed in his favour by. the four persons famed above. 
The signature of one of these, Ramji Lal, purported to have been 
made on the Vakalainama by the accused Ganeshi, his brother: 
The application of the 14th of October, 1908, was not signed by any 

one except the pleader, but at the foot of it these was ẹ verification 
which bore the signatures of four persons, one of whom was Ramji 
Lal. This signature was written by the pen of Gañeshi, It is an 
admitted fact that at the time of the signing of the Vakalatnama, 

and of the verification at the foot of the petition, dated the 14th 


ane 
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The Assistant Gullector dismissed the suit, holding that under a Civil. 
Circular Letter of the Board of Revenue No. qy af 1902, the 1905. 
order passed in proceedings commenced under the repealed Act must ao oe 
be considered to have been passed under that Act. The District Judge J 

on appeal, however, held a contrary view, and set aside the decision Barpo Pra- 
of the first Court and decreed the claim. a 

Defendants appealed. Aikman, J. 


Jogindro Nath Mukerji, for the appellants, contended that the 
application for assessment having been made under Act No. XIX of} 
1873, the order fixing the rent must be considered to have been 
passed under that Act. Section 77 of the Act rendered the assess- 
ment operative only from July next and the present suit was not 
maintainable. 


Galzari Lal, for the respondents, relied on section 3 of Act No III 
of 1901, under which assessments made or rents fixed under Act No. 
XIX of 1873 were to be deemed to have been made or fixed under 
the present section 91 of Act No. III of 1901, and contended that 
the rent fixed was therefore payable from the date when the ex- 
proprietary tenancy commenced. He also submitted that Act No. XIX 
of 1873, was not in force in February 1908, and the order fixing 
rent must be held to have to been made under Section 87 of Act 
No. ITI of 1901, and Section 91 of that Act consequently applied. 


Jogindro Nath Mukerji heard in reply. 


The following judgment was delivered by 
AIKMAN, J.—-The appellants are ex-proprietary tenants. On 22nd  Aékmua, J. 
January, 1901, the respondents applied to have rent fixed on the 
defendants’ holding. The rent was not fixed until the 4th February, 
1903, upwards of one year after Act No. III of 1901 had been in 
force. Although the application was made under the repealed Act 
No. XIX of 1878, the order of the Settlement Officer fixing the rent 
must be deemed to have been made under the provisions of the 
Act Which was in force. This being so, the provisions of section 91 
j plaintiffs were en- 
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SIKANDAR AND OTHERS 
VETSUS 
BAHADUR AND OTHERS.* 


Right to collect dues—Benefit to arise out of land—Indian Registration Act (III 
of 1877), Sections 8 and 17, clause (d)\—Lease—Registration—Transfer of 
Property Act (IV of 1882), Section 107. 


The right to collect dues upon a piece of land is a benefit to arise out 
of land within the purview of section 3 of the Indian Registration Act 
(No. III of 1877). 

When such a right was granted by an unregistered lease for a period 
exceeding one year and_reserving a yearly rent and where the lessees also 
executed a kabuliat which was registered, held that the unregistered lease did 
not effect a transfer and was therefore inadmissible in evidence. Sucha 
lease to be effective must be registered, as required by section 107 of 
the Transfer of Property Act (No. IV of 1882), and section 17, clause 
(d), of the Indian Registration Act (No. III of 1877). 


FIRST APPEAL from the order (March 31, 1904) of Maulvi Mu- 
hammad Shafi, Subordinate Judge of Aligarh, reversing the decree 
(December 1, 1903) of Munshi Banke Bihari Lal, Munsif. 

Suit for a declaration. 

The Zemindars of the village executed a lease for 3 years in favour 
of the plaintiffs on the 28th of June, 1902. This lease was: not re- 
gistered. Under the terms of this lease the plaintiffs were entitled 
to collect dues from a cattle market held every Monday in the village. 
The plaintiffs brought this suit for a declaration that they were en- 
titled to collect dues from the market. The Munsif dismissed the 
suit holding that the registration of the lease being compulsory and 
it not having been registered, the suit could not be maintained. 
The Subordinate Judge overruled the Munsif and remanded the 
suit for trial. . 






Defendants appe 
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civ. ' MUHAMMAD ABDUL RASHID KHAN AND OTHERS. 

1905. VOVSUS 

nee 
Jan. 30, 31. DILSUKH RAI AND OTHERS. * 
Feb, 23. 


Mortguge—Execution sale—Purchuse of equity of redemption by morigagee— 
STANLEY, C. J. Liability to be redeemed—Transfer of Property Act (IV of 1882), section 
Burxirt, J. 99—Non-joinder of parties. 





Independently of the provisions contained in section 99, Transfer of 
Property Act (IV of 1882), a mortgagee cannot be held to be precluded 
by law from purchasing the equity of redemption and freeing himself 
from his liability to be redeemed, provided that the purchase is carried 
out in complete good faith and no advantage is taken by him of his posi- 
tion as mortgagee. A sale held in contravention of the provisions of 
section 99 aforesaid, is voidable and not void. Bhuggobutty Dossee v. 
Shamachurn Bose, I. L. R., 1 Cal., 371 referred to. Zara Chand v. Imdad 
Husain, I. L. R., 18 All, 325, and Mayan Pathuti v. Pakuran, I. L, R., 22 
Mad., 347, approved. Martand v. Dhondo, I. L. R., 22 Bom., 624, and 
Sheodeni Tewari v. Ram Sarun Singh, I. L. R., 26 Cal., 164, not followed. 
It is a principle of equity that a mortgagee cannot, by obtaining a money 
decree for the mortgage-debt and taking the equity of redemption in exe- 
cution, relieve himself of his obligations as mortgagee or deprive the mort- 
gagor of his right to redeem. Khairaj Mal v. Daim, 2 A. L. J. R., 71, 
P. C., referred to. 

Where to a suit for redemption of a mortgage the original mortgagee 
was not made a party on the grounds that he had assigned his right to the 
other defendants and that no title to the equity of redemption had 
passed to him by reason of his having purchased it at a sale held in execu- 
tion of a decree of his for costs and mesne profits ; held that the suit must 
fail for non-joinder of necessary parties. A Court cannot declare a sale 
e a nullity in the absence of the parties who are interested in up- 
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the Zamindar®. The defendants are persons who claim under some 
similar title. That which is conveyed appears to have’been a right 

to enter temporarily upon certain land upon which a weekly fair was 

2 held and to receive the dues which but for the execution of some 
document of transfer would have been received by the landlords 
themselves. The transaction between the parties is in the form, as 
usual, of a patta signed by the Zamindars and a kabuliat by the so- 
called lessees. The patta was not registered, and the kabuliat was. 
The defendants objected to the admissibility of the unregistered 
patta, and contended that in as much as that document was un- 
registered, it transferred nothing, and could not be used as evidence 
of a transfer. To that contention the Court of first instance acceded 
and dismissed the plaintiffs suit. The lower appellate Court re- 
versed that decision and remanded the case under Section 562, Code 
of Civil Procedure, for trial on the merits. It is against that 
order that the present appeal is brought. On behalf of the appel- 
lants it is urged that by virtue of Section 107 of Act No. IV of 1882 
and also by dint of Section 17, clause (d), of the Registration Act 
such a lease could be made only by a registered instrument, the lease 
being one of immoveable property for a term exceeding one year and 
reserving a yearly rent. Our attention is called to the definition of 
immoveable property contained in Section 3 of the Registration Act. 
‘It has been contended on behalf of the respondents that the interest 
purporting to be transferred by the lease in the present case did not 
fall within the definition of immovable property as given in Section 
8 of the Registration Act. Among the classes of property included 
in that definition is to be found, after the last of the specific classes 
of property set forth, the general term “ any other benefit to arise out 
of land.” Therefore the principal question we have to consider is 
whether the right to collect dues upon a given piece of land, the 
poparty of the alleged lessor, is a benefit to arise out of landg 
view of Section 3 of the Registration Act. In 
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being 114 year@ and the mortgagee taking the profits in lieu of in- 
terest, but paying a sum of Rs. 100 to the mortgagor as malikana. 
The mortgage contained a provision that on redemption the mort- 
gagor should pay to the mortgagee whatever arrears were found to 
be due by tenants and also the costs of constructing pukka wells. 
On the 28th of June, 1866, Ram Baksh sold his equity of redemp- 
tion in 7 biswas out of the ten biswas share to the plaintiffs Abdul 
Rashid Khan, Aziz Khan and Mahmud Khan, for a sum of Rs. 10,000. 
These plaintiffs and the plaintiffs, Musammat Altaf Begam and Mu- 
sammat Ummatul Rasul, are the sons and daughters of one Zahur 
Ahmad Khan. Zahur Ahmad Khan, on the 20th of November, 1871, 
purchased a 2 biswas, 19 biswansis, 10 kachwansis share of the share 
then owned by Ram Bakhsh, leaving only a ten kachwansi share in 
the ownership of Ram Bakhsh. This ten kachwansi share, the mort- 
gagee, Debi Das, subsequently purchased. The plaintiffs Nos. 1 to 3 
instituted a suit for redemption of the mortgaged property in the 
Court of the Subordinate Judge of Mainpuri and obtained a decree 
for redemption on the 25th of May, 1878, conditional on payment of 
a sum of Rs. 6,967-1-4. Debi Dass, the mortgagee, was not satisfied 
with the sum awarded to him, and preferred an appeal to the High 
Court from this decree, and on the 2nd of June, 1879, the decree of 
the Court below was modified and the mortgagors were directed to 
pay, in addition to the sum already directed to be paid, a sum of 
Rs. 8,956-14-11 on account of arrears of rent and enhanced revenue. 
Before this, namely, on the 17th of November, 1877, the plaintiffs 1 
to 3 had deposited in Court the sum of Rs. 7,700, the principal 
amount secured by the mortgage of the 5th of February, 1863. Out 
of this amount, the mortgagee drew out of Court, on the 12th of June, 
1878, the sum of Rs. 6,988-7-4 and surrendered possession of the 
mortgaged property. The mortgagors having failed to pay the 
additional sum, directed to be paid by the decree of the High Court, 
Debi Das applied to the Court to have possession restored to him. 


His gpplication was granted and ~~ i iven to him on the 
Ist of Anril 1880 Thereunon seme bar the costs 


Dusun R. 
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of the proporty in favour of Jamna Das and Salig Rah, and later on 
the heirs of these mortgagees brought to sale the mortgagee rights 
of Debi Das in 9 biswas, 19 biswansis and 10 kachwansis, and the 
defendants, Dilsukh Rai and Ali Ahmad, became the purchasers 
of these rights on the 28th of January, 1897. On the 7th of Decom- 
ber, 1901, the plaintiffs Nos. 1 to 3 sold to the plaintiff, Pandit Par- 
bhu Dial, a four biswa share in the property, and on the Ist of Feb- 
ruary, 1902, the suit, out of which this appeal has arisen, was insti- 
tuted by the plaintiffs for redemption of the property, their allega- 
tion being that the sale of the 20th of August, 1881, of the equity of 
redemption in the mortgaged property to Debi Das, the mortgagee, 
was illegal and void, and that therefore the representatives of the 
mortgagor were entitled to redeem. The lower Court held that sale 
was valid, and that the plaintiffs did not possess any right to re- 
deem. It further found that the claim was statute-barred and dis- 
missed the suit. Hence this appeal.” 


J. N. Chaudri (with him Sundar Lal and Satish Chandra 
Benerji), for the plaintiffs-appellants, contended that a mortgagee 
in execution of his own decree, not being a decree passed upon on 
the mortgage, could not bring to sale and purchase the equity of 
redemption. Notwithstanding the purchase by Debi Das on 20th 
August, 1881, the relation of mortgagor and mortgagee continued, 
and the plaintiffs were entitled to redeem. The principle of section 
99 of the Transfer of Property Act applied. 


[STANLEY, C. J.—But section 99 is new law.] 

The principle of section 99 was recognized before the Transfer of 
Property Act came into force, 

[Burxrrr, J.—How could the mortgagee then execute the decree 
which he had obtained from the High Court? ] 

He could have arrested the judgment-debtors or proceeded against 
some other property not comprised in the mortgage. 


The sale d DY nj agai was ab initio void. Counsel 
mnp anm a oe, aa 
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the right of oWnership, and therefore they could not resist the ap- 
pellant’s claim for redemption. 


(STANLEY, C. J. Is not the suit bad because Debi Das’s heirs 
have not been made parties ?) 

They were not necessary parties. Either the sale of 20th August, 
1881, to Debi Das conveyed nothing, or the rights of Debi Das had 
passed on to the respondents, 


[Stanuzy, C. J. But you contend that the respondents have pur- 
chased only the mortgagee rights. And if you want to make ont 
that Debi Das acquired nothing by his purchase, his heirs are entitled 
to be heard. How can you ask for a decree behind their back ? 
Moreover, Debi Das had about Rs. 6,000 in his pocket which he had 
realized by sale.] The defence of want of parties was never raised, 
and moreover the heirs of Debi Das could even now be made parties, 
In any case, plaintiffs Nos. 4 and 5, the sisters of the first three 
plaintiffs, were entitled to redeem their shares. 


Durga Charan Banerji (for Motilal Nehru, with him Mohan Lal 
Nehru), for the respondents, contended that the principle of Section 
99 of the Transfer of Property Act had no application to mortgages 
effected and decrees obtained prior to the Transfer of Property Act. 
Even if the principle was applicable, a sale in-contravention of 
section 99 of the Transfer of Property Act was only voidable and 
not void; and the same having been confirmed could not be ques- 
tioned by the plaintiffs, in as much as they were parties to the suit 
in which the sale was held. He relied on 

Husein v. Shankargiri [1898] I. L. R., 23 Bom., 119. 

Mayan Pathuti v, Pakuran [1898] I. L. R., 22 Mad., 347. 

Naranappa v. Samacharlu [1896] I. L. R., 19 Mad., 382. 

Tarachand v. Imdad Husain [1896] I. L. R., 18 AN., 325. 

Madan Makund Lal v, Jamna Kaulapuri [1898] (since reported) 2 A. L. J. R., 
123, 
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admitted the fact of the sale but contended that it was not legal. 
The sale having been admitted, the possession of Debi Das became 
adverse from the date of sale. The sisters did not set up an inde- 
pendent case in the plaint. 


Sundar Lal, in reply, referred to Khairay Mal v. Daim [1904] 2 
A. L. J. R., 71, and submitted that sales in violation of Section 99 
were absolutely void so far as they purported to take away the right 
of redemption. The two ladies, not being parties to the previous 
suit, could ignore the sale of 1881, and the possession of the mort- 
gagee could not be adverse. 


_ The judgment of the Court was delivered by 


STANLEY, C. J. [His Lordship, after stating the facts as given 
above, continued.] It will be observed from the foregoing state- 
ment of the facts that the plaintiffs Nos. 1 to 8 were the pur- 
chasers from Ram Bakhsh of a 7 biswa share out of a 10 biswa 
share which was the subject-matter of the mortgage. Their 
father only purchased a 2 biswas, 19 biswansis, 10 kachwansis 
share. Consequently, upon the death of Zahur Ahmad Khan, 
his daughters, the plaintiffs Nos. 4 and 5, became entitled to 
a share in the share so purchased by him, that is, one-fourth, between 
them of this share. The area of this share is stated to be not more 
than about 47 bighas. The plaintiffs-appellants 1 to 3 applied to 
the Court to have the sale of the 20th of August, 1881, set aside on - 
the ground of alleged inadequacy in the price, but this application 
was rejected and the sale was confirmed on the 9th of February, 
1882. Later on, in a petition of objection filed by some of the 
appellants on the 30th of October, 1897, to an application which was 
made by the respondents for mutation of names, these appellants 
acknowledged that the equity of redemption in the mortgaged pro- 
perty had passed to Debi Das on the purchase of the 20th of August, 
1881. They allege ihat date Debi Das 
such purchase 
ers claimed 
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mortgage, bring to sale and himself purchase the equity of redemp- 
tion of his mortgagor; that such a purchase is void, and that the equity 
of redemption notwithstanding such sale would still remain outstand- 
ing in the hands of the mortgagor. As authority for this contention 
the case of Martand Balkrishna Bhat v. Dhondo Damodar Kul- 
harin (è) is relied on. In that case it was held that the purchase 
by a mortgagee of property sold by him in execution of a money 
decree did not free him from liability to be redeemed as mortgagee, 
that the sale to him was rendered nugatory by the impossibility of 
a mortgagee by such a sale and purchase freeing himself from the 
lability to be redeemed. The Judges who decided this case adopted 
the proposition laid down in the case of Bhuggobutty Dossee v. 
Shama Churn Bose (?), namely, that “a mortgagee is not entitled by 
means of a money decree obtained on a collateral security, such as a 
bond or covenant, to obtain a sale of the equity of redemption sepa- 
rately, because by so doing he would deprive the mortgagor of the 
privilege which, upon the principle of considering the estate as a 
pledge, a Court of Equity always accords to a mortgagor, namely, a 
fair allowance of time to enable him to discharge the debt and re- 
cover the estate. This privilege is an equitable incident of the 
contract of mortgage and it would be inequitable to permit the 
mortgagee to evade it, to do that circuitously which he could not do 
directly.” Then the learned Judges observe that “ that is the prin- 
ciple which in an extended form is enacted as law in Section 99 of 
the Transfer of Property Act.” Later on they observe as follows :— 
“In the present case it seems impossible to say that the mortgagee 
did not avail himself of his position to obtain an undue advantage in 
the purchases or otherwise act mala fide.” They then say that “the 
question is one of difficulty and doubt, but seeing that the Legisla- 
ture has now adopted the principle in its widest aspects, we think 
that we are justified in acting upon it.” A Bench of the Calcutta High 
Court held in the case of Sheodent Tewari v. Ram Saran Singh 
(°) that retrospective effect ought to be given to ee 99 on the 
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99, and the sale was upheld on appeal to the Boald of Revenue, 
the decision ‘was final as between the judgment-debtor and the 
judgment- creditor in the rent suit. The decision commends itself 
tous. In the case of Mayan Pathuti v. Pakuran (>), this question 
was considered and it was held that the sale in execution of a decree 
obtained by the mortgagee not connected with the mortgage was 
contrary to the provisions of section 99, yet that the sale was not 
void but voidable. SUBRAHMANIA Ayyar, J., in his judgment 
observed that “the sale which is impeached is doubtless contrary 
to the provisions of Section 99 of the Transfer of Property Act. The 
first point for determination is, whether, as contended for the 
appellants, the mortgagors, the private sale is altogether null and 
void. The argument that in allowing the sale to take place against 
the provisions of the said section, the Court acted without jurisdiction > 
is obviously unsustainable. Still if the above section were enacted 
for the protection of public interests and the law were to be regard- 
ed as laying down a rule of general policy rendering the prohibition 
absolute, the sale would be void; but if the section in question has 
been introduced for the benefit only of a particular class of 
persons, the sale would be but voidable.” The learned Judge refers 
to some text-books in support of this, and continues, “that it is of 
the latter description is apparent, the object being to protect only 
persons concerned with the right to redeem mortgaged property, 
The sale cannot therefore be held to be void.” The learned Judge 
guarded himself from its being understood that he laid down that a 
mortgagor would be precluded from redeeming the property, and 
says, it may be" that the sale in question cannot affect that right 
of the appellant owing to the impossibility of the respondent, as 
the mortgagee, freeing himself by such a sale and purchase from 
the liability to be redeemed.” Independently of the provisions con- 
tained in Section 99 of the Transfer of Property Act, we are not 


-; prepared to hold that a mortgagee is precluded by law from pur- 


chasing the equity of redemption and freeing himself from his 
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in the course t: their judgment observe, “ But the Judge has made 
a decree for redemption of the whole estate on the ground that 
he mortgagees could not acquire the equity of redemption directly 
r indirectly by purchase at a court sale, except by a suit brought 
hn the mortgage, on account taken, and time specially allowed for 
redemption. Their Lordships cannot concur in this view which 


equity. Their Lordships throw no doubt on the principle, which 
has been acted on in many cases in India, that a mortgagee cannot 
by obtaining a money decree for the mortgage debt and taking the 
equity of redeption in execution, relieve himself of his obligations 
as mortgagee or deprive the mortgagor of his right to redeem on 
accounts taken, and with other safe-guards usual in a suit on the 
mortgage,” Their Lordships here reject the notion that mortgagees 
cannot acquire the equity of redemption in mortgaged property by 
purchase at a Court sale except by a suit brought on the mortgage, 
though they recognise the principle of equity that a mortgagee 
cannot by obtaining a money decree for the mortgage debt and 
taking the equity of redemption in execution, relieve himself of his 
obligations as mortgagee or deprive the mortgagor of his right to 
redeem. In the case before us, the equity of redemption was not 
sold in execution of a money decree obtained for the mortgage debt, 
It was sold in execution of a decree for costs and mesne profits. 
The plaintiffs, Abdul Rashid Khan, Abdul Aziz Khan, and Muham- 
mad Khan, as we have pointed out, endeavoured to have the sale 
to Debi Das set aside, but failed in that attempt. We are at a loss 
to see how after a lapse of more than 20 years these appellants can 
now successfully set up the case that the sale was a nullity. 


But there seems to us to be a fatal objection to the suit of the 
plaintiffs-appellants, and that is to be found in the fact that legal 
representatives of Debi Das have not been impleaded. The Court 
cannot declare that sale of the 20th of August, 1881, to be a nullity 


in thé absence of the parties who are interested Je upholding it. On 
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O1vIL. which we have just referred, in which it was pointed oft that where 
1905. a court purported to sell in execution of a decree the equity of re- 
ood demption in mortgaged property, some of the owners of which were 
eee not parties to the proceedings or properly represented on the record; 
RASHID “as against such persons the decrees and sales purporting to b 
ae made would be nullity and might be disregarded without any pro- 


Diusuxs Rar. ceedings to set them aside.” It may be that Musammat Altaf 
TF Begam and Musammat Ummatul Rasul are in no way bound by 
the sale of the 20th of August, 1881, and that they are entitled to 
redeem the small portion of the mortgaged property to which they 
became entitled on the death of their father in a suit properly 
constituted for that purpose; but we express no opinion as to this. 
- They, as also their brothers, were minors when the suit for redemption 
was brought in the name of their brothers by their mother as 
guardian, and it may be that under such circumstances it would be 
held that the estate of Ram Bukhsh, the mortgagor, was sufficiently 
represented in the redemption proceedings. In the case before the 
. Privy Council to which we have referred, their Lordships say, “ The 
Indian Courts have properly exercised a wise discretion in allowing 
the estate of a deceased mortgagor to be represented by one member 
of the family, and refusing to disturb judicial sales on the mere 
ground that some members of the family, who were minors, were nob 
made parties to the proceedings, if it appears that there was a debt 
justly due from the deceased and no prejudice is shown to the absent 
minors.” We, however, decide nothing as to this. We may point 
out, too, that this is not the case which these ladies set up in their 
claim. They made common cause with their brothers, the other 
plaintiffs, and claimed a redemption of all the property comprised in 
the mortgage of the 5th of February, 1863. As the integrity of the 
mortgage was broken by the purchase by Debi Das, the mortgagee, 
of the equity of redemption in part of the mortgaged property, these 
appellants would only be entitled im any case to redeem their own 
share, that is, the one-four th of 2 biswas, at biswansis, 10 kachwansis. 
To the obtajajam ain ei jeghion that 
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Civin. from the array of parties. That decree cannot, therefore, affect 
1905. the rights which Mahipal may have had in the property, and 
ge ee consequently it cannot affect the plaintiff, who is the purchaser 
Sinar of those rights from him. Unless, therefore, article 134 bars the 
TE claim, the lower appellate Court should have found whether or 


not Mahipal had sold his equity of redemption to Ram Sahai. In 


SINGH. 3 . ee A 
— my judgment, article 134 has no application to this case. That 
Banerji, J. article prescribes a period of limitation of twelve years in the 


case of a suit to recover possession of immovable property con- 
veyed or bequeathed in trust or mortgaged, and afterwards pur- 
chased from the trustee or the mortgagee for valuable considera- 
tion. It clearly contemplates the case of a purchaser from the 
mortgagee of the property itself, and not of the mortgagee’s 
rights only. It is true that in the present instance the property 
itself was sold by auction in execution of Mustaid Husain’s 
decree in 1884, but the purchaser at the auction sale was not a 
purchaser from the mortgagee. Article 134 clearly applies to a 
case in which the mortgagee has himself voluntarily sold the 
property, and does not apply to the case of a forced sale in exe- 
cution of a decree. This view is supported by the Full Bench 
ruling of the Madras High Court in Ahmed Kutti v. Raman 
Nambudri (+). A similar opinion was expressed by the Court in 
the case of Bhagwan Sahai v. Bhagwan Din (°). The Court be- 
low was therefore wrong in holding that the claim’was barred ` 
by limitation under the provisions of article 134. As, however, 
that Court did not determine the question whether Ram Sahai 
had or had not purchased from Mahipal the latter’s equity of 
redemption in the mortgaged property, that question must be 
referred to the Court below under section 566 of the Code of 
Civil Procedure, and I order accordingly. The Court will take 
such additional evidence as may be necessary. On receipt of 
the finding ten days will be allowed for filing objections. 


M. L. N. Issues remitted. 
(1) [1900] I. L. R., 25 Mad., 99. (2) [1886] I. L. R., 9 AN, 97. 
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to Ram Sahai on the 18th of January, 1868. On the same date 
both Mahipal and Ram Sahai executed a mortgage in favour of 
Mustaid Husain. The property thus mortgaged consisted of the 
equity of redemption of Mahipal and the mortgagee rights of Ram 
Sahai. Mustaid Husain brought a suit for sale under his mortgage 
in 1871. That suit was compromised by him and Ram Sahai, and 
Mahipal was exempted from liability. In accordance with the 
compromise, a decree was passed on the 10th May, 1871, for the 
recovery of the amount agreed upon by Mustaid and Ram Sahai 
as being due under the mortgage, and for the sale of the pro- 
perty comprised in the mortgage. The decree in terms exempt- 
ed Mahipal. In execution of this decree the property was sold 
in 1884, and one Musahab Husain purchased it. He subsequent- 
ly sold it to Kunj Behari and Ajudhiya Prashad, the predeces- 
sors in title of the defendants Nos. 8, 9 and 10. In February, 
1900, Mahipal executed in favour of the present plaintiff a sale- 
deed of his equity of redemption in the property, and it is by 
virtue of this sale that the plaintiff brought his suit for the 
redemption of the mortgage made in favour of Mustaid Husain 
by Mahipal and Ram Sahai on the 18th January, 1868. It was 
contended on behalf of the defendants that Mahipal had sold 
his equity of redemption to Ram Sahai, before the decree of the 
10th May, 1871, was passed, and that consequently Mahipal had 
ceased to have any interest in the mortgaged property, and the 
plaintiff acquired no right to redeem the mortgage. The Court 
of first instance found in favour of the defendants on the ques- 
tion whether Mahipal had sold his interest to Ram Sahai, and 
dismissed the suit. The lower appellate Court has affirmed the 
decree of the Court of first instance, being of opinion that 
article 134 of the second schedule of the Indian Limitation 
Act applied to the suit, and that, as the present suit was 
brought after twelve years from the date of the auction sale 
in execution of Mustaid Husain’s decree, the suit was barred by 
limitation. The Court came to no finding as to whether Mahipal 
had sold his equity of redemption to Ram Sahai. It is clear that 
if Mahipal’s équity of redemption had not been purchased by 
Ram Sahai before the passing of the decree of the 10th of May, 
1871, Mahipal’s interest in the mortgaged property, that is, his 
equity of redemption, still subsists. He wag exempted from the 
suit brought by Mustaid Husain by the petition of compromise 
filed in that suit, and the decree also exempts him from liability. 
It is true that he had been made a party to the suit, but the 
effect of the compromise and the decree was to remove his name 
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question, the plaintif was the exclusive owner of the village 
under the deed of gift, and we fail to find any evidence from 
which it can be held that he divested himself of his interest in 
any portion of it. For these reasons the decree of the learned 
Subordinate Judge cannot in our opinion be supported. The 
plaintiff is in our opinion clearly entitled to the relief claimed 
in his plaint. Accordingly we allow the appeal, set aside the 
decree of the Lower Court and declare that the defendants 
have no proprietary right in any portion of the village in the 
pleadings mentioned, and that the plaintiff alone is absolute 
owner of that village, and that the defendants have no right 
and are not competent to have the village partitioned. We direct 
that the defendants pay the costs of this appeal and also the 
costs in the Court below. 


T. B.S. Appeal allowed. 


SHEO NATH SINGH 
VETEUS 
MAHIPAL SINGH AND OTHERS.” 
Indian Limitation Act (XV of 1877) Schedule LI, article 184--Property— 
Mortgages rights—Voluniury sale--Sale in execution. 


Article 134, schedule IT of the Indian Limitation Act (XV of 1877) 
applies to a case in which the mortgagee has himself voluntarily sold the 
property and does not apply to the case of a forced sale in execution of 
a decree. Ahmad Kutte v. Rahman Rambudri, I. L. R., 25 Mad. 99, F. 
B., and Bhagwan Sahai v. Bhagwan Sahai, I. L. R., 9 All, 97 followed. 
It contemplates the case of a purchaser from the mortgagee. of the 


property itself and not of the mortgagee rights only. 

Srconp APPEAL from the decree (July 16, 1903) of Khan Baha- 
dur Sayid Akber Husain, Judge, Small Cause Court, exercising 
the powers of the Subordinate Judge of Allahabad, affirming the 
decree (May 14, 1903) of Babu Srish Chandra Bose, Munsif. 


The facts appear. sufficiently from the judgment. - 
M. L. Agarwala (for Satya Chandra Mukerji, Tor" the appellant. 
M. M. Malaviya, foy the respondents. 


The following j ufgment was delivered by 


Bangers, J.—This appeal arises out of a suit fer theredemption 
of a mortgage brought under the following circumstances:—One 
Mahipal was the owner of the property in suit. He mortgaged it 

°S, A. No. 696 of 1903. 
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kharij in the revenue records and in which mutation of names 
was accordingly effected in favour of the uncle, it was held by 
their Lordships of Privy Council that there might be a with- 
drawal of any admission of title contained in the petition. This 
was the case of Muhammad Imam Ali Khan v. Husain Khan’). 
Lorp Hosuovusse in delivering the judgment of their Lordships 
at page 100, observes :—“ They do not see how the proceedings 
bar the right of the plaintiff to assert his legal title. Supposing 
that in 1878 he believed them to be true and made them sponta- 
neously, why should he not assert the true state of the case after he 
has learned it? An Oudh taluka cannot be transferred like an 
ordinary estate under Muhammadan or Hindu law, because the 
Oudh Estates Act requires special modes of transfer. It is not 
now contended that the mutation operated as a transfer. It 
would be absurd to suppose that the plaintiff made any mis- 
representation to the defendant, neither was the situation of the 
defendant altered in any way to his prejudice. No considera- 
tion was given by the defendant, nor is there anything in the 
transaction to create a trust. Possibly it might have given the 
defendant a possession on which time would run; but if so, 
_ time has not run long enough to create a bar. Mr..Ross, who 
pressed this part of his case very earnestly, though with great 
fairness, rested mainly, as their Lordships understood, on the 
admission of title made by the plaintiff, but a gratuitous admis- 
sion may be withdrawn unless there is some obligation not to 
withdraw it; and there is not here any title on which such an 
admission can rest. If then there is no transfer, nor estop- 
pel, no bar by time, no trust, why should ‘not the plain- 
tiff assert his legal rights, whatever he may, in ignorance 
of the fact or in deference to his uncle or for any other 
cause not injurious to the defendant, have admitted? Their 
Lordships hold that he can assert them.” In the present 
case the evidence satisfies us that the plaintiff never recog- 
nized any legal right in his brothers to shares in the village 
in dispute and never showed any intention on his part to 
bring ‘the village into the common stock; at the utmost. he 
suffered their names to he entered and retained, in the record 
of rights as pattidars. No consideration pagsed from his bro- 
thers to him for any share in the property, xẹr was the position 
of the defendantsin any way altered to their prejudice by any 
act of his so as to entitle them to set up against him an estoppel 
by conduct. Up to the revision of settlement in 1879, beyond 
(1) [1898] I. L. R., 26 Cal, 81. 
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as joint owner after his incapacity became apparent, ree 


- to the creation of a new title in favour of Sadho Ram and consti- 


tuted him a joint tenant with Kuldip. On appeal to the High 
Court it was held by Witsoy and O’Kineaty, JJ., that as to the 
legal result of the mode in which Kuldip had dealt with his 
brother, it had the effect of giving a new and good title to 
Sadho Ram, either by way.of family arrangement or by virtue 
of the law of limitation. On appeal from the decision of the 
High Court, Lorn MACNAGHTEN, who delivered the judgment of 
their Lordships of the Privy Council, in the course of his judg- 
ment thus dealt with this question: “ They ” (their Lordships) 


“are unable to agree with the High Court in thinking that the . 


acts and conduct of Kuldip operated to create a new title in Sadho 
Ram. Undoubtedly, up to the year 1856, Kuldip did in every 
way and on every occasion recognize Sadho Ram as jointly 


interested with him in the family property. Nothing perhaps ` 


shows this recognition more plainly than the line of defence 
adopted in the litigation with Rajbansi, in which her claim was 
defeated by setting up Sadho Ram’s interest. It is also shown 
by a deed of conveyance, by a petition for registration, by leases 
and other documentary evidence. But nevertheless their Lord~ 
ships think it would be wrong to hold that Kuldip’s position 
was prejudiced by his conduct. Kuldip naturally and properly 
treated this afflicted brother as a member of the family and 
entitled to equal rights until it became absolutely clear that his 
malady was incurable. Their Lordships think it would not be 
reasonable, or conducive to the peace and welfare of families, to 
construe acts done out of kindness and affection to the disadvant- 
age of the doer of them, by inferring a gift when it is plain that 
no gift could have been intended. 


“Their Lordships are satisfied that there is no ground for sup- - 


posing that Kuldip intended to divest himself of his own property 
or to waive any rights accruing to him by reason of Sadho Ram’s 
incapacity ; and they are equally clear that there is no principle 
of law founded on the doctrine of estoppel orglaghes or the law of 
limitation or otherwise which compels them to hold that under 
the circumstances ¢ this case Kuldip’s acts and conduct had an 
effect and operatifn which he could not have intended or contem- 
plated.” In this Wase it is to be observed that for a number of 
years the title of Sadho Ram was in every*way Sind on ev ‘ery 
occasion recognized by his brother. ' 


Again in a case in which a party had joined in a peti- : 


tion, praying that his paternal uncle might be entered dakhil- 
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4 
state of facts, it remains for us to consider what legal inferences 
can be drawn therefrom. It is now admitted by the respondents’ 
pleader that the respondents acquired no title under the deed | 
of gift. He could not support the finding of the Subordinate 
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Givin. 
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Judge that the intention of the donor was to benefit the family Jangi Narn. 


generally. He was obliged to abandon this finding and to put” 
forward an entirely new case, namely, that though the plaintiff 
became and was absolutely the exclusive owner under the deed 
of gift made in 1863, yet that subsequently he voluntarily threw 
the property into the common stock with the intention of aban- 
doning all separate claims upon it; that in fact from the conduct 
and acts of the plaintiff, it must be found that he divested him- 
self of the exclusive ownership and vested the property in him- 
- self and the respondents equally. This, it should be most 
- emphatically noted, was not the defence set up in the Court of 
first instance. It has been evolved by the ingenuity of the 


learned advocate who represented the defendants and who threw- 


aside the findings of the Subordinate Judge. Now it is -clear 
that self-acquired property of a member’ of a joint Hindu family 
may become joint property in this way, but in order to create 
such: a new title there must be shewn a.clear intention on the 
part of the owner to abandon his separate rights. Acts which 
may have been done out of affection or from kind motives will 
not be construed as a necessary indication of such intention. 
The case of Lala Muddan Gopal Lal v. Khikhinda Koer (*) is 
an instructive one on this subject: In that case a younger bro- 
ther, Sadho Ram, who was deaf and dumb from birth and so 
incapable according to Hindu Law of inheriting property, had 
for many years been treated by his elder bisiler as if he’ had 
been under no incapacity. His name was entered as joint owner 
in the revenue records, and documents were issued and taken in 
hisname. For a number of years his case had been treated by the 
family as one that might be cured. Ultimately when there was 
no hope of his cure, a family arrangement was entered into by 
which he wag set aside as incapacitated. A suit was brought 
after the death of Sadho Ram by a-collateral relation of Sadho 


Ram, who was the last survivor of three br offers claiming to be . 


entitled to sell Sadho Ram’s estate. On the pērt of the defen- 
danit the disqualification of Sadho Ram was sdf up. It was held 
in the lower Gourt hat though Sadho Ram was not competent to 
take by inheritance, he might take by gift and that the conduct 


, of K Kuldip (who was his elder brother) in recognizing Sadho Ram 
(1) [1890] I. L. Ru, 18 Cal., 341. l 
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Givin: Nath and they had equal shares in the village J aitteara, and that 
1902. their shares in the village should not be sold in satisfaction of 
-~ the decree. ‘But nothing further was done by them in the mat- 


Jana: Nata : : 
P ter. As a matter of fact, the village Jaingara was attached and 


Janxr Naru. sold by auction in execution of the decree, but the sale was can- 
Stanley, C. jz, celled upon the plaintiff agreeing to pay the balance of the 
KAn decretal amount by instalments ; and subsequently all the ins- 
talments were paid by the plaintiff between the years 1889 and 
1893 from the profits of Jaingara and the decree was thus satis- 
fied. It thus appears that the plaintif at this time dealt with 
Jaingara as being his exclusive property, and that the defen- 
dants did not attempt to enforce their alleged rights in respect 

of it. 

The oral evidence, it will thus be seen, is very conflicting and 
it is by no means easy to say on which side the truth lies. It 
must, however, be borne in mind that once the plaintiff had 
proved the gift from his grandfather, and the entry of his name 
in the village papers in substitution for his grandfather’s, the 
burden of proof lay on the defendants to establish their allegation 
as to their alleged rights in Jaingara. It is clear that at the 
date of the suit of Bansi Dhar Chunni Lal, the plaintiff laid claim 
to exclusive possession of the village and treated it as his own 
property, that the defendants permitted him to apply the profits 
in satisfaction of the decree obtained by Chunni Lal, and that 
no steps were taken by them to enforce their alleged rights until 
the 22nd April, 1898, when they filed an application in the Reve- 
nue Court for partition of the property. The conclusion we are 
disposed to come to is that the plaintiff's exclusive ownership 
was recognized until the revision of settlement in 1879, that 
upon that revision inaccurate information as to the title to the 
property was supplied to the Settlement Officer by some person 
acting in the interests of the defendants, or it may be in ignorance 
of the true state of facts, and that the names of the defendants 
were in consequence entered in-the khewat, and that the plaintiff, 
although he may have filed a petition to have the names of the 
defendants expunged from the khewat, did not tlfaf® it necessary 
to contest the matter, seeing that he was entered in the khewat 
as the lambardar and yeéeived the rents and profits through the ; 
karindas. We are ¢ isposed to think also that the plaintiff did ! } 
make payments to his brothers out of his own igcome but that ( 
such payments were made gratuitously and of his mere bounty \ 
and were of much less amount than the defendants and their { 
witnesses would have us believe. Assuming this to be the true 
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Nath, and for" the purpose of that hee borrowed moneys evik: 
from various people and amongst others from the firm of Bansi- ` 1902. 
dhar Chunni Lal. Baij Nath died on the 6th Decêmber, 1885, 
and on the following 12th July, 1886, a suit was instituted by h 
the firm of Bane dhe Chunni Lal for recovery of the amount Janxi Naru, 
due to them. In this suit the plaintiff and his: brothers were Siantey. OT, 
impleaded as defendants, as sons and heirs in possession of — 
the property of Baij Natb. Jangi Nath alone filed a written 
statement, and in it he alleged that he did not borrow any 
money from the plaintifs firm but he admitted that money | 
was borrowed by his father, Baij Nath, for which hundis were 
drawn in favour of the plaintiffs. He consented to a decree be- 
ing passed for the amount which might be found to be due to 
the plaintiffs against the joint property left by Baij Nath. This 
property he estimated to be of the value of Rs. 35,000 and up- 
wards. He asked in his written statement that the amount due 
might first be realized from the joint property left by Baij Nath. 
Before the hearing a compromise was entered into between the | 
plaintiffs and Jangi Nath, the terms of which are set forth in the 
decree which was passed on the 17th December, 1886. The 
compromise was that the decree-holder should realize the amount 
of the decree first from the estate of Baij Nath, situate in the 
cities of Agra, Muttra and Mainpuri, and that if the entire amount 
could not be recovered from this estate within a year and a half 
from the date of the first execution of the decree, the decree- 
. holder should be competent to recover the balance by sale and 
attachment of mauza Jaingara which is stated “to have been 
given to Jangi Nath under a deed of gift, dated the 14th March, 
1863, and registered on the 27th May, 1863, by Rao Joti Prasad, 
deceased”: that if the plaintiffs were unlikely to recover the 
decree money within one and a half years from the estate of 
Baij Nath, then the whole or any portion of mauza Jaingara 
owned by this defendant (that is, Jangi Nath) could be attached 
and sold. The decree provided that the defendants’ persons and 
property should not, be liable for the amount of the decree or 
. costs. This Tere was passed in the presence of the pleader 
' for the defendants in the present suit as well as in the presence 
jaf the pleader for Jangi Nath. Here is re assertion of title 
by the plaintiff wholly inconsistent with thè case now put for- 
jward, bythe gefendants that the plaintif had thrown the 
village Jaingara into the common stock. It appears that on the 
same day on which this decree was passed, the defendants pre- 
{sented a petition to the Court in which they alleged that Jangi 
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property was not given to Kashi Dei at all, but was transferred 
to the plaintiff by the deed which we have referred to. The 
Settlement Deputy Collector and his Munsarim evidently had no 
accurate information as to the true facts of the case. The Munsa- 
run made a mistake which the Deputy Collector blindly followed. 
From this time forward the plaintiff did not take any steps to 
have his brother’s names expunged from the Khewat, but allowed 
things to remain as they were. It has been shown that he joined 
with his brothers in executing a Vakalatnama, appointing plead- 
ers for the prosecution of a suit against a tenant who had cut 
a tree, and that in the plaint he and his brothers are described as 
lambardars of the village. He also joined with his brothers in 
an application for the removal of the patwari of the village on 
the ground of alleged misconduct and in the application as also 
in an appeal to the Collector the plaintiff and his brothers. were 
described as zamindars of mauza Jaingara. In the Vakalat- 
nama of 17th July, 1884, appointing pleaders in connection with 
the application for the dismissal of the patwari, the plaintiff is 
described as lambardar and the defendant as zamindar of mauza 
Jaingara. The plaintiff ‘all along continued to collect the rents 
of the village, but it would seem that he permitted his brothers’ 
names to remain and recorded as pattidars and to be associated 
with his in a number of legal proceedings in which they were 
described as pattidars or zamindars. It is alleged by the defen- 
dants, but denied by the plaintiff, that the defendants received 
their shares of the rents and profits of the village. The case 
made by the defendants in the Court below was that the gift 
made by Joti Prasad was intended to be a gift in favour of the 
defendants and the plaintiff equally, but before us their pleader 
has abandoned this contention, and in place of it has argued on 
their behalf that though the defendants were not objects of the 
bounty of Joti Prasad and acquired no title whatever under the 
deed of gift made by him to the plaintiff, yet that the facts 
establish that subsequently to the date of that deed the plaintif 
transferred his exclusive interest in thé praneytyefrom himself 
alone to himself and his brothers; that in fact the property 
was voluntarily thaewn by the plaintiff into the common stogk 
with the intention of abandoning all separate claims upon fit. 
Did the plaintiff do so? and if so, at what time did the transfer 
take place ? y es i 
Now, in the year 1886, a transaction which is not unimportànt 
occurred, Baij Nath, the father of the parties, in his life-tZme 
had started a banking business in the name of Baij Nath Jaingi 
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the following 12th June, 1863, an application for mutation of 
names was granted, and the plaintif was recorded as owner in 
tbe Khewat. Joti Prasad lived until the year 1872. On the 
26th November, 1872, after the death of Joti Prasad, Baij Nath, 
at the instance of Government, signed an agreement as guardian 
of the plaintiff, who is described in the agreement as lambardar 
of the village Jaingara, whereby he undertook to pay Govern- 
ment revenue and other outgoings in respect of the village from 
the Ist July, 1872, up to the time of the revision of settlement. 
Decrees for rent were at this time obtained against tenants at the 


suit of the plaintiff, and so far there is nothing whatever to suggest i 


that the gift made by Joti Prasad was anything else than an 
absolute gift in favour of the plaintiff. So far as we can gather 
from the evidence, Joti Parsad did not in his lifetime evince 
any desire or intention that the gift should be otherwise regard- 
ed. The plaintiff was recorded as Owner, recovered rents from 
the tenants, paid the Government revenue and exercised all the 
rights of ownership without interference or question until 
the year 1879, when for the first time an alteration was made in 
the Khewat which undoubtedly was the origin of the present 


litigation. In this year, on the revision of settlement upon a. 


report made by one of the settlement Munsarims, whose duty it 
was to look after the preparation of the record of rights, that the 
plaintiff and his brothers were equally entitled to the village, the 
names of the defendants were recorded with the plaintiff in the 
Khewat as Pattidars, while the plaintiffs name continued to be 
entered as lambardar. It is to be observed that this change was 
made apparently not at the instance of any of the parties, but on 
the initiative of the Munsarim who reported that the defendants 
were entitled to the village equally with. the plaintiff. The 
plaintiff, it is said, objected to the change, but does not appear to 
have pressed his objection, for we find in the order of the Settle- 
ment Deputy Collector in charge of the Settlement (No. 32C of the 
record} passed on the application of the plaintiff for the expunge- 
ment of the rnaweyof bis brothers from the Khewat, a statement 
that Jangi Nath failed to appear to support his objection, and so 
his claim was struck off for default. The plaintiff says that he 
wak not aware of these proceedings, and that tle change in the 
Khewat was made without his knowledge. “This change was 
made on a fniscorfeeption of the true facts for in the order 
th fre isa statement that the village was given to Musammat 
Kaghi Dei, the mother of the plaintiff and the defendants, by 
Joti{ Prasad under a will. This is untrue, inasmuch as the 
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Motilal Nehru (with him, Sundar Lal, Gokul Prksad and Tej 
Bahadur Sapru), for the appellant. 


Gulzari Lal (with him Satya Chandra Mukerji and J. N. 
Chaudhri), for the respondents. 


The judgment of the Court was delivered by 


Srantey, C. J. This is an appeal from a decree of the Sub- 
ordinate Judge of Agra, dismissing the plaintiff's suit which was 
brought for a declaration that the defendants have no proprietary 
right in a village called Jaingara, and that the plaintiff alone is 
the absolute owner of the village. The plaintiff, Jangi Nath, is 
the eldest son of one Baij Nath, and the defendants are un of his 
brothers. His case is, that on the 27th May, 1863, one Rao Joti 
Prasad, the father-in-law of his father, Baij Nath, made an out- 
and-out gift to him of the entire village, and that his name was 
thereupon recorded as owner of it in the Khewat, and he had 
since remained in proprietary possession and enjoyment of the 
property. The defendants in their written statements allege 
that Rao Joti Prasad gaye the village to all his grandsons, and 
that the plaintiff and they have all along been enjoying the 
profits of it from the time of the gift to the present time, and that 
they are all owners of the property in equal shares. One of the 
defendants, Gokul Nath, was not born at the date of the deed of 
gift. The Subordinate J udge accepted the view of the de- 
fendants and dismissed the suit, and hence this appeal. 

The following facts may be. gathered from the evidence :— 
When the plaintiff was a lad of 5 or 6 years, the deed. of gift was 
executed. After a recital of the title of Rao Joti Prasad, the 
operative part of the deed is in these terms: “ As Jangi Nath, 
son of Babu Baij Nath, is my grandson (daughter’s son), and I, 
wish to do hima favour, I, of my own accord and while in a 
sound state of body and mind, have made a gift i in favour of thé; 
above-named grandson of mine of the whole of the said village 
with culturable and unculturable land...... From this date, the 
donee should consider himself to be the absolute oyner of the’ 
said village as my representative, and he shouf remain in pos: 
session and ee of and should draw the benefit of it and 
suffer the loss. I shOuld get the mutation of names effected iz 
the Revenue Court. e My heir and I have no claim in respect oft 
or anything to do with the said property. @herefere I have 
written these presents by way of a deed of gift to serve a 
evidence and to be of use in time of need.” The deed is atteste 
by five witnesses and was registered on the 27th June, 1863. Oy 
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_may be brought—I* rewin Y. Lewis (1). It has not been shown Civit. 
Tto us in the present case that the Municipal Boaxd in any way 1905. 
exceeded the statutory power conferred on them by the sections i aa 
` we have quoted. The appeal fails and‘is dismissed with costs. ogee 
‘T. B.S. & M. L, N : Appeal dismissed. Municirau 
BOARD or 
(1) 4 My! and Cr., 249. ; - Punir. 
K 
JANGI NATH Civit. 
š 1902. 
_ ve? SUS T 
May, 22. 
JANKI NATH AND OTHERS." 4 


: STANLEY, ©. J. 
Hindu Law—Gift to a single dunee—entry of names of donce’s brothers in BURKITT, J. 


Revenue papers—Voluntary payments by donee to his brothers, effect of =, 
—estoppel—joint Hindu fumily—throwing into common stock—family 
arrangement— Gratuitous admission. 


To create a title upon the ground that the owner of a property threw 
it into the common stock, abandoning his exclusive title in favour of his 
brothers, if is necessary for the latter bo show a clear intention on the 
part of the owner to abandon his separate rights. 

Where the evidence showed that the names of the brothers of a single 
donee under a deed of gift were entered in the Revenue papers along with 
his own, that on certain occasions the donce associated with his brothers 
in suils relating to the property in question, and that the donces made 
certain payments out of the income of the property to his brothers, it 
could not be held as a matter of law that the property had been thrown 
into the common stock and the donce’s brothers had aéquired a title to 
it, along with him, and thatthe donee was estopped from questioning 
his brother's rights. 


. It isnot reasonable or conducive to the peace and welfare of familios 

‘to construe acts done out of kindness and affection to the disadvantage of 

the doer of them, by inferring a gift when it is plain that no gift could 

s have been intended. A gratuitous admission may be withdrawn «unless 

thore is some obligation not to withdraw it, Lala Madan Gopal v. 

Khikhinda Koer, I. L. R., 18 Cal, 341; Mokhommed Imam Ali Khan v. 
Husain Khan, I. L. R., 26 Cal., 81 applied. z 


ete = 


Finst Afric from, the decree (March 24, 1390) of Babu 
ajnath Prasad, Subor dinate Judge of Agra. 
Sùit for deslgalien of title. ; e 


The facts and argumenis sufficienly appear from the judgment. 
Plaintiff appealed. 


2 No. 63 of 1899. 
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W. Wallach replied. The question in this case ws whether the 
Court could ar could not interfere with orders passed under sections 
90 and 91. The drain was not the plaintiff's. It was the defen- 
dant’s drain. Section 91 did not apply. The Civil Court could 
consider whether the order was issued to the proper person. 


{Arman, J.—The Legislature having conferred that power upon 
the Municipal Board, we cannot interfere.] If it were so, the Municipal 
Board might condemn a perfectly sanitary drain and the order might 
stand, as there was no appeal and no other remedy. The Munici- 
pality could not interfere with private rights and destroy the 
easement of one person upon another’s land. 


The judgment of the Court was delivered by 


Knox, J. In the suit out of which this appeal arises, the plaintiff, 
who is appellant in this Court, came into Court alleging that at the 
instance of Shambhu Nath, whom he made a defendant, the Municipal 
Board of Pilibhit, also made defendants, had without any authority 
and for no reason issued an order to stop the water “which used to 
flow from the plaintiff's house, under Shambhu Nath defendant’s house, 
and direct the flow of it to the south.” He asked for a declaration that 
the water of his house had been flowing, from of old, towards the 
west through Shambhu Nath’s house, and for removal of the ob- 
struction which was offered by the defendants. The suit was dis- 
missed by the Munsif whose decision was affirmed in appeal. It 
was found that there was no evidence that the Municipal Board had 
acted at the instance of Shambhu Nath. The Chairman of the 
Municipal Board pleaded that the drain in suit was prejudical to 
health and public comfort, and that hë lad acted under statutory 
powers. Plaintiff comes here in second appeal. We have listened 
to a long argument by his learned counsel and to the reply of the 
learned Government pleader on behalf of the Municipal Board. In 
our opinion the appeal must fail. Chapter 7 of Act No, I of +900, 
which deals with powers conferred on Muncipal Boards for “sarfitary 
and other purposes,” confers vt Municipal’ Boardsawsrecy*wide powers 
in regard to drains. Those powers are,to be found set out in sec- 
tions 90 and 91 of the,Act. If a Board goes beyond those pow ers 
or if the Board are assuming to themselves, power or authority, which 
the law does not give*them, no doubt their action can be challenged 
by a suit in Civil Courts, but if they confine. th m: 
exercise of powers which the legislatur 
them, the statutory powers are a suffici 
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lition of a houge, that order would not be reasonable and the Civil 
Court would be competent to set it aside The orders of the Board 
which could not be called in question were orders mentioned in 
section 152 of the Act. The order in the present case did not come 
under that section Moreover, a suit lay in spite of the Municipa- 
lities Act, when the plaintiff raised a question of title. 

Mahmaranjan Roy v. Municipal Board of Benares, [1904] 1 A. L. J. R., 377. 

[ AIKMAN, J.—That case does not help you. That was in respect 
of property. A Municipality could order drains to be closed.] 

The principle was the same. The right of easement was a right 
to property. The order being arbitrary could be set aside. 


Ghulam Mujtaba, for the respondent, submitted that a Civil Court 
had no power to interfere with an order passed by a Municipal Board 
in the exercise of powers conferred on it by the Municipal Act. All 
that the Courts were entitled to do was to see whether the order 
came under the letter of the law. The Courts could not try the 
question whether such an order was reasonable, ‘The order in dispute 
came under section 90, clause 1. He referred to 

Patel Panachand Girdhar v. Ahmedabad Municipality. [1896] I. L. R., 22 

Bom., 230. 

{lleroft v. Lord Bishop of London [1891] A. C., 666. 

The Civil Court might consider the question whether a Municipal 
Board had the authority to do a certain act, but if the Legislature had 
conferred certain authority upon a Municipal Board, the Court 
could not consider whether it had acted rightly or properly. 

Story’s Equity Jurisprudence, p. 620, para. 955A, 2nd edition (Grigsly). 

In this case the Municipality issued the order under Section 90. 

[AixmaN, J.—It seems to me more appropriate under Section 91.] 
He referred to 

Moran v. Chairman of Motihari Municipaltty [1893] I. L., 17 Cal., 329. 

Quecn-Empress v. Mukunda Chunder Chatterji [1889] I. L. R., 20 Cal, 654. 

The case in 1 A. L. J. R., 377 was distinguishable, as in that case 
the oder passed was under Section 88, and the point there was that 
the or ‘der which the Muyicipal Board passed could not be passed by the 
Boar dhe real *(@Wsticn there was whether a portion of the land there 
was a'street,’ Section 88 contemplated a case where an encroachment 
was made upon a street, and then a question ‘of ownership having 
been raised, it was necessary to decide it. Ig this case the drain 
Delonge to mie piain, The powers conferred by Sections 90 and 
91 arg wer. those conferred by Section 88. 
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W. K. Porter (Assistant Government Advocate), for the Crown, 
supported the order of the Magistrate. 


The applicants were not represented. 
The following judgment was delivered by 


AIKMAN, J.—The Magistrate speaks"of the attachment as having 
been made under section 47 of Act No. VIII of 1873. This appears 
to me to be a mistake, as section 47 refers to the recovery of canal 
dues by the Collector from the lambardars.who have been required 
under that section to collect and pay in canal dues. Butit appears 
to me that an appointment of lambardars does not prevent the Col- 
lector from recovering from the persons, who have actually used the 
canal .water, the amount due from them, that is, the appointment of 
the lambardar does not deprive the Collector of the powers given 
him by section 45 of the Act. In the present case, the Naib Nazir, 
who was a public servant, had an order from an Assistant Collector 
directing him to distrain for a certain amount due on account of canal 
rates. That order may not have been drawn up with the formality 
with which such an order should be prepared, but, notwithstanding 
this, I am of opinion that the distraining of the property was made 
by the lawful authority of a public servant, and it has been found 
that there was resistance to that distraint. The present case is 
distinguishable from the cases relied on by the learned Officiating 
Sessions Judge, and the decision of the Magistrate is supported by 
the ruling on which he relies, viz., v. Poomalat 
Udayan.(*) 







I therefore decline 
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‘ 
on: ABDUL AZIZ 
1905. versus 
—— 
Feb. 10, 22. MUNICIPAL BOARD OF PILIBHIT.* 


—— 


Knox, J. N.-W. P. and Oudh Municipalities Act (No. I of 1900, U. P.), Chapter VIL, Sec- 
AIRMAN, J. tions 90 and 91—Right of action—Municipal Board acting within statutory 
powers—Powers of Civil Court to question acts of Municipalities. 


Where a Municipal Board, acting under its statutory powers, ordered 
the course of a drain which it considered to be prejudicial to health 
and public comfort to be diverted, held that the Civil Court had no power 
to disturb the order of the Municipal Board, which had powers to pass 
orders with regard to drains under Sections 90 and 91 of Act No. I of 
1900. Ifa Municipal Board assumes a power’or authority which the law 
has not given, its action can be challenged by a suit in a Civil Court, but’ 
if it confines itself within its ‘statutory powers, such exercise of its powera 
cannot be questioned’ in a civil suit. Frewin v, Lewis, 4 Myl. and Cr. 249, 
referred to. x 


SECOND APPEAL against the decree (November 6, 1902) of Babu 
Prag Das, Subordinate Judge of Bareilly, affirming the decree (April 
29, 1902) of Babu Girdhari Lal, Munsif of Pilibhit. 


Suit for declaration and injunction. 





a house, alleged that the drainage of his 
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Indian Penal Code (Act No. XLV of 1860), Section 186—Resistance to a AIKMAN, J,- 
publio servant—Act No. VIH of 1873—Distraint for canal dues—Order for 
distraint not formally drawn up. 


Section 47 of Act No. VIIL of 1873 refers to the recovery of canal dues 
hy the Collector from the lambardars who have been required under that 
section to collect and pay in canal dues, But under section 45 of the same 
Act the Collector may recover dues from such persons as have actually 
used canal water, although a lambardar has been appointed. Hence where 
a Naib-Nazir, who was a public servant, proceeded to distrain certain 
crops for a certain amount due on account of the canal rates, under an 
order from an Assistant Collector, and the persons against whom distraint 
was issued offered resistance to the Naib-Nazir in the discharge of his 
duty, held, that they were guilty of the offence under section 186 of the 
Indian Penal Code, although the order of the Assistant Collector might 


not have been formally drawn up. Queen-Empress v. Poomalai Udayan 
Ss I. L, R., 21 Mad., 296 referred to 


CRIMINAL REFERENCE (November 19, 1904) by A. ©. Chatterji, 
Esq., Officiating Sessions Judge of Saharanpur. 

The facts of the case were as follows :—— 

The accused were charged under section 186 of the Indian Penal 
Code for having obstructed a public servant in the discharge of his 
duty. It appears that something was due from them on account of 
canal rates. The lambardar of the village did not keep and sign the 
list of the dues as required by the Act, but his karinda Chajju Singh 
had signed it. The Tahsildar issued an order to the Naib Nazir to 
distrain the crops of the applicants. The Naib Nazir went to the 

E. ii distraining, The Marstrate found the 
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are said to have resisted a distraint made by a Naib Nazir of be Saharanpur 
tahsil for canal dues. The Deputy Magistrate finds that the distraint was not 
properly made. He says “ that no warrant of attachment properly signed or 
sealed was shown to accused, but only a vernacular order, dated 4th May, 1904, 
Said to be of the Tahsildar of Saharanpur. It isnot legible.” The Deputy 
Magistrate further found that the procedure adopted in this particular case of 
distraint was not sanctioned by local practice either. But he bases his convic- 
tion on the ground that the Naib Nazir went to the spot and showed his 
authority and order. He also relies on the ruling in I. L. R., 21 Mad., p: 296 
(Queen-Empress v. Poomalai Udayan). 

I do not think that ruling was applicable. The facts there were quite 
different. On the other hand, the decisions in Abdul Gafur v. Queen-Empress 
I. L. R., 23 Cal., page 896, and Emperor v. Ganeshi, A. W. N., 1904, page 229, 
appear to me to be apposite. Jt cannot be said in this case that the Naib Nazir 
was discharging his public functions in the manner authorised by law, when he 
had no lawful warrant with him. In my opinion the convictions are bad in law. 
The trying Magistrate will be requested to submit the explanation within seven 
days. The record will then be forwarded to the Hon’ble High Court for 
orders.” i 


The Magistrate’s explanation ran as foilows :—~ 


“I have the honour to submit that from the evidence before me it was clear 
that the accused knew that Rehtu Mal was Naib Nazir, and that he was acting 
under colour of his office. : 


From the evidence of Amir-ud-din a pedagogue or teacher who was produced 
in defence it was clear that the Naib Nazir and Chhajju Singh, a Tahsil peon, and 
a servant of Chhajju, went to the khalian or threshing-floor of Abdulla and made 
an attachment first. The parties were twice assaulted and abused the same 
day. The accused could file objections if the distraint was not properly made. 
But they should not have taken the law into their own hands, I cannot find 
on the judgment of 25th July, 1904, that the procedure adopted in this case of 
distraint by Naib Nazir was not sanctioned by local practice. 


When Chhajju Singh was first assaulted, he fell down, according to the evi- 
dence of Dewan Singh, and rose again and said, “ Nazir, let us go and make the 
distraint of Chamars.” The Nazir went to the Chamar’s khalian and Mohammad 
Bux accused went there and said he won’t allow distraint. 

“The procedure, though technically wrono ormoapad ta b-- 
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PRIVY COUNCIL. 
RAJA RAMPAL SINGH 


Versus . 
RAM GHULAM SINGH AND OTHERS. 


Res judicata—Civil Procedure Code (XIV of 1882) Section 13—Remainder man 
and life-tenant—Declaration. 


Where in a suit between L and his father, on the one side, and R and a 
donee of immoveable property from him, on the other, for cancellation 
of the deed of gift and displacement of the possession of the donee, the 
Court substantially held that L had a vested remainder and made a decree 

- declaring the gift in question to be null and void, but, refusing to disturb 
the donee’s possession during the donor’s life-time, in a subsequent suit 
" between L's son as plaintiff and R and his representatives as defendants, 
the question of title is res judicata, and the plaintiff may claim a declar- 
ation that he is entitled, as immediate reversioner, to the absolute estate 

in the property after the death of R. 


APPEAL from a decree of the Judicial Commissioners of Oudh. 
Suit for declaration of title. 

The material facts appear from the judgment. 

C. W. Arathoon, for the appellant.~ 

L. DeGruyther, for the respondents. 

Their Lordship’s judgment was delivered by 


Sir Artsur Witson. The suit out of which this appeal arises 
relates to land forming part of the estate Rampur Kaithoula, a 
taluga governed by the Oudh Estates Act, I of 1869. 

' The taluqdar of Rampur Kaithoula was formerly Raja Han- 
want Singh, with whom the second summary settlement was 
made, and to whom a taluqdari Sanad was granted in October, 
1859. His name was entered in the first and second lists under 
section 8 of thé"Oudh Estates Act. 

Raja Hanwant Singh had two sons, Pertab Singh, the elder 
and Lachman Singh, the younger. Pertab died before April 
1859, leaving a widow, Dirgaj Kunwar, and $son, Raja Ram- 
pal Singh. Lachman, the younger son of Raja Hanwant, sur- 
vived his father. 

On the 2nd April, 1859, Raja Hanwant Singh, after the death 
of his elder son, Pertab Singh, executed a deed of gift, regis- 
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tered in due course, by which he purported to convey to Pertab’s 


son, Raja Rampal Singh, the whole estate of Rampur Kaithoula, 
with the exeption of six villages, which were to go to Raja Han- 
want Singh’s younger son, Lachman. 

Difference afterwards arose between Raja Hanwant Singh, and 
his grandson Raja Rampal, and the former brought a suit 
against the latter in 1871, in which Raja Hanwant sought a dec- 
laration that, notwithstanding the deed of gift of 1859, the 

` proprietary right in Rampur Kaithoula, and the power to dispose 
of it by will were rested in him. That suit was settled by a com- 
promise expressed in a petition of the parties ; and on the 7th 
September, 1871, a decree was passed accordingly which embodi- 
ed the terms of the compromise. As to those terms it is enough 
to say that, according to them, various portions of the estate were 
to be held for a series of life estate by Raja Hanwant Singh, Raja 
Rampal Singh, and the mother of the latter, Rani Dirgaj Kun- 
war, and that after the expiration of those three lives, Lachman 
Singh, the second son of Raja Hanwant Singh, was to succeed 
to the whole taluga. The compromise further contained a 
clause empowering Raja Rampal by will or deed to give lands 
absolutely amongst his widows or children, with a limit of 
value, and subject to other restrictions. It should be observed 
that to these proceedings Lachman Singh was not a party. 

In 1873, Raja Rampal Singh executed and registered a deed 
in favour of his wife, Subhao Kunwar, conveying to her certain 
villages forming part of the taluga Rampur Kaithoula. In 1876, 
Raja Hanwant Singh and his son Lachman Singh, filed a suit in 
the Court of the Deputy Commissioner of Partabgarh against 
Raja Rampal Singh and his wife, asking for cancellation of the 
last mentioned deed, and to displace the possession of the second 
defendant under it. 

The suit was defended on various grounds, amongst which it 
is enough to notice that the then defendants asserted the com- 
“plete validity of the gift impugned, and explicitly alleged that 
Lachman Singh had no such interest in the property as to ‘entitle 
him to sue. And issues were raised upon these points. The 
Deputy Commissioner by his judgment in that suit held, with 
regard to Lachman Singh, that he was “a certain remainder- 
man, under the tens of the agreement,” that he “or his repre- 
sentatives with certainty inherit the estate sqmetime or other”, 
and that “if cause of action be found to have accrued to plaintiff, 
Raja Hanwant Singh, it will also have accrued to Babu Lachman 
Singh.” And as to Raja Hanwant Singh it was held that the alie- 
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nation was void as against him on the ground that it was in 
excess of the power reserved to Raja Rampal Singh in the com- 
promise of 1871. On the other hand, it was held that Raja Ram- 
pal Singh could alienate for his own life. The decree that 
followed declared the gift in question to be “null, void and of 
no effect whatsoever, either authorising the Raui’s present posses- 
sion or as regards the devolution of the village specified in it 
after her death” ; while it went on to say that no right had yet 
accrued to plaintiffs to disturb her possession. 

Raja Hanwant Singh died in 1881, Rani Dirgaj Kunwar, the 
mother of Raja Rampal, in 1882, and Lachman Singh in 1888. 

In 1889 a fresh controversy arose. Messrs. Eyre and Spottis- 
woode having obtained a decree against Raja Rampal Singh, pro- 
ceeded to eXecute it by attachment and sale of mauza Pur- 
bara, a village included in the taluga Rampur Kaithoula, and 
the mauza was sold, without limitation of title, to Basant Singh. 


“Thereupon, Ram Parshad Singh, the son and heir of Lachman 


Singh, brought the present suit, on the 24th March, 1896, in the 
Court of the Subordinate Judge of Partabgarh, against Raja 


. Rampal Singh, Basant Singh, and Messrs. Eyre and Spottis- 


woode. The plaintiff relied upon the settlement under the com- 
promise and decree of 1871, and asked for a decree declaring 
that he was entiled, as immediate reversioner, to the absolute 
estate, in mauza Purbara after the death of Raja Rampal Singh; 
and that the sale in execution of that mauza would be inopera- 
tive against him after the death of the Raja. The principal 
defendant, Raja Rampal Singh (whom alone it is necessary to 
to consider) set up in answer to the suit a case to the effect that 
he had an absolute title by virtue of the deed of gift of 1859, and 
that for various reasons the conpromise of 1871 and the decree 


= embodying it were not effective to displace that title as between 


—_ 


eS 


him and the plaintiff in this suit. 


At the hearing the plaintiff relied upon the decree of 1876 as 
having” established, as between the defendant Raja Rampal 
Singh and Laéhman‘Singh (the father and predecessor in title 
of the plaintiff) that the Raja had only a life interest in the 
estate, and that Lachman Singh (and therefore also the plaintiff 
as his heir) had a vested estate in remainder. 2 

The Subordjpate gud ge held that the decree of 1876 did not 
operate as res judicata in respect of the matters in question 
in this suit, and finding in favour of the defendants on other 
points, dismissed the suit. 


239 


Privy Coun- 
CIL. 


1904. 
oe 

Rava RAMPAL 
SINGU 

v. 

Ram GUULAM 

Sınan. 
Sir Arthur 

Wilson. 


mmo 


240 


Privy Coun- 
Cli. 


1904. 
Sey 
Rasa RAMPAL 
SINGH 


v. 
Ram QGAULAM 
SINGH. 


Sir Arthur 
- Wilson. 


m 


PRIVY COUNCIL. [A.L J.R. 
i (J 
On appeal to the Court of the Judicial Commissioner, the 


learned Judges of that Court differed from the first Court on 
the question of res judicata, holding that the decision of the 
Court in 1876 was conclusive of the present case. Their reasons 


for so holding are thus stated: “ There can be no doubt that . 


plaintiff is claiming under Babu Lachman Singh within the 
meaning of section 13 of the Code of Civil Procedure, Babu 
Lachman Singh was a party to the litigation of 1876, the 
question directly and substantially in issue was whether he 
had a contingent or vested interest under the compromise and 
decree of 1871. The Court substantialy held that he had 
a vested remainder and could therefore sue to set aside an 
alienation ; ” and “ the judgment of the Civil Court in 1876 
is conclusive between the parties to the present suit and estab- 
lishes the fact that Raja Rampal Singh has a life interest only 
in mauza Purbara with remainder to the plaintiff. It is un- 
cessary to decide whether irespective of the plea of -res judicata 
the plaintiff has established his case. The question involves 
only matters of law.” The learned Judges accordingly set 
aside the decree appealed against and made a decree in favour 
of the plaintiff. Against that decision the present appeal has 
been brought by the defendant Raja Rampal Singh, the res- 
pondents being the representatives of the plaintiff. 

Their Lordships agree with the learned Judicial Commissioners 
as to the effect of the decree of 1876; and they think it un- 
cessary to add anything to the reasons so clearly stated by those 
learned Judges. 

Their Lordships will humbly advise his Majesty that this 
appeal should be dismissed. The appellants will pay the 
costs. 

Solicitors :—T. L. Wilson and Co., for the appellants. 
Watkins and Lampiere, for the respondents. 
Appeal dismissed. 
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AHMAD-UL-LAH KHAN 
versus 
SALAR BAKHSH.* 
Transfer of Property Act (IV of 1882), Section 68, Clause (c)—-Usufruc- 


tuary mortgage—Iraudulent concealment—Zllusory security— ihalal,” =- 
Interest— Damages. 


Where a mortgagor at the time of making a usufructuary mortgage 
fraudulently concealed from the mortgagee the fact of the pendency of 
a decree for sale of the .property he purported to mortgage, and this 
decree was subsequently put into execution and at the sale held there- 
under the usufructuary mortgagee purchased the mortgaged property, held 
that the latter was entitled under section 68, Clause (c), Transfer of Pro- 
perty Act, to sue the mortgagor for the mortgage money. 


Where a mortgage-deed provided that if any “ khalal ” occurred, the 
mortgagor would be responsible and repay the mortgage money, the word 
khalal could not be restricted to an unforeseen event or accident, but would 
include a case Where the security which the mortgagor gave was absolutely 
illusory and one of which the mortgagee might have been deprived at any 
moment unless he chose to advance more money. 

Seconp ArreaL from the decree [September, 1902] of Lala Mata 
Prasad, Subordinate Judge, reversing the decree [May, 17, 1902], 
of the Munsif of Seheswan. 


Suit for recovery for mortgage moncy. 

Defendant’s appeal. 

The matetial facts will be found in the judgment. 
A. H. C. Hamilton, for the appellant. 

A. E. Ryves, for the respondent. 

The following judgment was delivered by 


Burkitt, J—In the suitout of which this appeal has arisen, 
the plaintiff-respondent here, sued under section 68 of the 
Transfer of Dropgty Act to recover from the defendant-appellant 
the amount tot Rs. 98, which had been advanced by the respon- 
dent to the defendant on the security of a usulructuary mortgage 


of certain land executed on the 4th April, 1900, for a term of . 


five years. . 

The lang in question was, it appears, subject to two prior un- 
registered mortgages securing a sum of Rs. 70, executed in the 
year 1896, in favour of one Musammat Natho Kunwar. Natho 

°S. A. 1111 of 1902. 
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Kunwar brought a suit for sale on her mortgages on the 22nd 

March, 1899,.and obtained a decree for sale thereon on the 4th 

April, 1899. It thus follows that when the mortgage in favour 

of the plaintiff mortgagee was exectited in April, 1900, there was’ 
outstanding against that property a decree for sale just a year 

old. That decree of the 4th April, 1899, was subsequently put 

into execution, and the property was sold on the 20th March, 

1902, and was purchased by the plaintiff-respondent here.. Shortly 

afterwards, 7. e., on the 7th April, 1902, the present suit was 

instituted by the present plaintifi-respondent, Salar Bakhsh. 

He claimed to recover from the appellant Ahmad-ul-lah Khan | 
Rs. 98, the mortgage money, plus a certain amount for damages. 

He based his claim on the wording of the deed of April the 4th, 

1900, by which the mortgagor undertook that, if any “khalal” 

occurred, he would be responsible and would repay the mortgage 

money. But, strange to say, in his plaint he omits all mention 

of the fact that he was the person who purchased at the sale of 

the 20th March, 1902. In consequence of objections raised by 

the defendant, I remitted an issue to the lower Court to ascertain 

whether in pursuance of the terms of the mortgage the mort- 

gagee had been put in possession, and whether mutation of — 
names had been effected in his favour by the mortgagor. The 
lower appellate Court has now reported in the affirmative on 
both these matters. It appears that Salar Bakhsh, the respon- 
dent, was put into possession immediately on the execution of 
the mortgage of April the 4th, 1900, and also that his name was 
recorded in the village papers. 

On behalf of the appellant it is contended that the plaintiff has 
not shown any grounds coming under section 68 of the Transfer. 
of Property Act which could justify a Court in granting him a 
decree for repayment of the mortgage money. That was the 
view taken by the Court of first instance. It held, referring to 
the use of the word “khalal” in the mortgage-deed that that 
word meant an unforeseen event or accident, and therefore, as no 
such event or accident had happened, it refused the plaintifis a 
decree. 

I am unable to concur in the very restricted meaning which 
that Court placed’ on the word “khalal.” It seems to me that 
the view of the facts taken by the lower appellate Court is more 
correct as explaining what was meant by the word “kkalal” in 
the mortgage-deed. For here the facts are that at the time when 
in April, 1900, the usufructuary mortgage in favour of the plaintiff 
was created, the property which that mortgage purported to hy- 
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pothecate was, and had been -for a year, subject to a decree for 
sale at the suit of Musammat Natho Kunwar. Further, it is 
found by both the Courts that the mortgagor, Ahmad-ullah Khan, 
had concealed from the plaintif the existence both of the prior 
mortgages and the decree for sale on them, and, as found by the 
lower appellate Court, had concealed that fact fraudulently. 
The result is that the property might have been put up for sale 
at any time after the plaintiff's mortgage and might have been 
sold over his head. l 

The fact that the plaintiff, to save the property of which he 
was in possession, purchased it at auction does not in my opinion 
affect the matter. It seems. to me that the plaintiff's case comes 
within clause (c) of section 68, because the mortgagor failed to 
secure the possession of the property to the plaintiff without dis- 
turbance. The security the mortgagor gave to the plaintiff was 
absolutely illusory, and one of which he might have been dep- 
rived at any moment unless he chose to advance more money. 

I am of opinion, therefore, that the plaintiff is entitled to his 
decree for the repayment of the mortgage money, but I do not 
think he is entitled to recover the interest at 2 per cent. by way 
of damages during the period from April, 1900, to 20th March, 
1902, during which the plaintiff was actually in possession of 
the mortgaged property and was enjoying the usufruct. 

To that extent the decree of the lower_appellate Court must 
be modified. The plaintiff certainly wold be entitled to da- 
mages from the 20th March, 1902, to the 7th April, 1902, the 
date of the institution of the suit, but this isa matter of a few 
days, and Mr. Ryves, for the respondent, does not press for that 
small amount. I therefore modify the decree of the lower ap- 
pellate Court, and in lieu of the decree passed by that Court, I 
give the plaintiffs a decree for Rs. 98, with interest thereon, at 
the rate of six per cent. per annum up to date of payment. 

S. C. B. Decree modified. 
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MOHAMMAD RAHMAT-ULLA 
versus 
BACHU AND OTHERS.” 


Contribution—Morigage—Execution sale—Judgmeni-debtor's saleable 
interest in part of the property sold—Auction purchasers remedy—Civil 
Procedure Code (XIV of 1882), sections 313, 315, 


An auction purchaser buys the property with all risks and all defects 
in the judgment-debtor’s title, except as provided by sections 313 and 
315, Civil Procedure Code ; and in the absence of fraud his only remedy 
is to recover back his purchase money where it is found that the judg- 
ment-debtor had no saleable interest in the property at all, and he cannot 
by suit, any more than by application, obtain a refund in proportion to the 
extent to which the judgment-debtor had no interest. The rule of caveat 
emptor applies, and if the auction purchaser is deprived of a portion of the 
property purchased he cannot sue the owners of such portion for contribu- 
tion, simply because the property was ‘sold in execution of a decree ona 
mortgage and the mortgage had been discharged by the sale. Shanto 
Chandra Mukerji v. Nainsulch, I. L. R., 23 All, 355, referred to. 


SECOND Arrest from the decree (December, 1902), ‘of Saiyid 
Akbar Husain, Subordinate Judge of Allahabad, reversing the 
decree (September 1, 1902) of Babu Srish Chandra Bose, Munsif 


of Allahabad. 


Suit for contribution. 


The facts of the case were as follows :— . 


Dhuman Khan and Mohammad Husain each owned two houses 
in the city of Allahabad. They jointly mortgaged the four 
houses to one Thakur Prasad who brought a suit for sale in 1896 
against the heirs of Dhuman Khan and Mohammad Husain and 
one of his transferees, and oblained a decree for sale on March 
31,1897. Under the terms of the decree, Thakur Prasad could 
sell one of the houses of Mohammad Husain on payment of a cer- 
tain amount to a prior mortgagee. This he did not pay and that: 
house was exempted from sale. One house of Dhuman Khan out 
of the remaining three houses was sold in execution of the 
decree and purchased by Rahmat-ulla for Rs. 1,530. The other 
houses were in the meantime sold to other persons who satisfied 
the decree. Certain persons then successfully,suedeRahmat-ulla 
for possession of their shares in the house purchased by him on 


the ground that they were joint owners of the house and the 
f e9, A, 256 of 1903. 
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mértgage and sales of their shares were void. Three-fifths of 
the house thus passed out of Rahmat-ulla’s possession. He 
brought the present suit against the transferees of Dhuman’s 


heirs and Mohammad Husain for contribution, which was dec- p 


reed by the Munsif but dismissed by the lower appellate Court. 
The material portion of the judgment of the lower appellate 
Court was as follows :— 

“ The principle of contribution does not apply to a case like this. The 
plaintiff is not one of several mortgagors, the whole mortgage-debt has been 
realised from whose own property and who asks for contribution against the 
other portions of the mortgaged property. The plaintiff is an auction purchaser 
and has paid for what he has purchased. Reliance has been placed on the ruling 
- of the Allahabad High Court, I. L. R., 23 AN., 355, but that ruling is clearly 
distinguishable from this case. In that case the auction purchaser was allowed 
to claim contribution from the Hindu sons, on whom the mortgage-debt con- 
tracted by the father was binding, but who had succeeded against the auction 
purchaser in obtaining possession of their shares in the ancestral property simply 
on the ground that they had not been made parties to the suit which resulted 
in the decree in execution whereof the whole ancestral property mortgaged by 
the father alone had been sold and purchased by the auction purchaser. That 
ease is no authority for the proposition that an auction purchaser who pays off 
the mortgage debt due on the shares of those persons on whom the execution 
sale is not binding, must be repaid by those persons in proportion to their 
interests before they could be allowed to recover possession of their shares from 
him. In this case no portion of the mortgage debt was payable by any of the 
parties who have recovered possession of a portion of the mortgaged property 
from the plaintiff, The plaintiff purchased no more than the property of 
Dhuman Khan. ‘The execution sale was not made with a warranty of the 
mortgagor’s title.” 


Plaintiff appealed. 


Durga Charan Banerji (with M. Rahmat-UUah), for the appel- 


lant, relied on 
Shanto Chandar Mukerji v. Nain Singh [1901] I. L. R., 23 All., 355, 358, 


and submitted that the respondents having benefited by the 
. plaintiffs paying Rs. 1,530, which satisfied the bulk of the mort- 
gage-debt, were liable to contribute rateably. The property 
whiche benefited was liable. 

[Banen], Se If emàn in the street pays a debt due by a 
certain person, could he claim contribution ?] 

No. A remedy could be claimed if there was a wrong. The 
money paid by the plaintiff had discharged the whole mortgage, 
but the plaintiff got only 3th of one house* Why should the 
defendants be alldtved to hold the property without paying their 
rateable shares of the debt? All the houses mortgaged ‘were 
originally liable for the debt. If they had been in the hands 
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of the original owners they would be liable. In the hands! of 
transferees also they should be liable. He relied on 
Baldeo Sahai v. Baij Nath [1891] I. L. R., 13 AIL, 871. 
[Bayens J. The plaintiff in that case was not an auction- 
purchaser but thie purchaser of the equity of redemption]. 
That would make no difference. The property mortgaged 
was liable and not the person of the transferee. 


Hari Raj v. Ahmad. Ud-din [1897] I. L. R., 19 AN., 545. 
Danappa v. Yamnappa [1902] I. L. R., 26 Bom., 379 at 382. 


The plaintiff having stepped into the shoes of the co-owner is 
entitled to the same-equities as the owner. The auction-pur- 
chaser was as much a representative of the vendor as the private 
purchaser of the equity of redemption. It was so held by a 
Full Bench of this Court. 


He further referred to 
Seth Shapoorji v, Abdul Rahim [1904] 1 A. L. J. R., 564, 568. 


Abdul Majid (and Mohammad Raoof), for the respondent, not 


. called upon to reply. 


The judgment of the Court was delivered by 

Banersi, J—We are of opinion that the judgment of the 
Subordinate Judge on the questions discussed before us was 
perfectly correct, and that there is no force in this appeal. We 
also think that the reasons which he has assigned for that judg- 
ment are sound and that the appellant here was not entitled to 
maintain a suit for contribution. He purchased at a Court sale 
property consisting of a house without admittedly any warranty 
of title. Subsequently it turned out that two parties claimed to 
be entitled to about two-third shares in the house. They brought 
suits to have their title established and their suits were decreed. 
From this it would seem that the appellant purchased property 
the title to two-third shares of which was defective. As has 
been laid down in the judgment in the case of Shanto Chandra 
Mukerji v. Nain Sukh, (*) to which one of us was a party, ‘ ‘the 
purchaser must be taken to buy the pr operty with all risks and 
all defects in the judgment-debtor’s title, excépt a8 provided by 
sections 313 and 315 ; that in the absence of fraud his only remedy 
is to' recover back his purchase money, where it is found that 
the judgment-debtor had no saleable interest in the property 
at all, and that he cannot by suit anymore than by application 
obtain a refund in proportion to the extent to which the judg- 


ment-debtor had no interest.” The judgment-debtor in this 
(1) [1901] I L, R., 23 All, 355, 


~ 


A, 


voL. IL] HIGH COURT. 


bee had admittedly an interest in the house, the subject-matter 
of the sale, and therefore sections 313 and 315 dô not apply. 
Under the circumstances the rule of caveat emptor seems to apply. 
The case may be one of hardship, but we are unable to say that 
it is so because it is quite possible and consistent with all that 
We know that the house was sold to the appellant at a less price 
than would have been paid if the-title had been known to be good. 
The fact that the appellant has been deprived of a portion of tle 
property which he purchased does not, in our opinion, entitle 
him to contribution against the owners of the other -portions of 
the property which were subject to the mortgage under which 


* the property was sold to him. We therefore dismiss the appeal 


with costs on the higher scale. 
M. L. N. i Appeal dismissed. 


+ 


MITRA LAL SAHI AND OTHERS 
versus 
' RAJIB LOCHAN SAHI.* 


Indian Limitation Act (No. XV of 1 877), Section 10—Trust for specific 
pu pose—K. haikari vig ights in Kumaon. 


Where the findiug of a Court of first appeal was that the defendant held 
some land upon trust in favour of the predecessors of the plaintiff on an 
understanding that he would not oppose the claim or rights of the hisse- 
dar (proprietor) when asserted ; held there was a trust for a specific pur- 
pose within the meaning of section 10, Indian Limitation Act, and the 
plaintiffs claim for recovery of the property could not be barred, by any 
length of time. (Per AIKMAN, J.) The resumption of the trust would 
not destroy any Lhaikari rights of the defendant that previously existed. 


REFERENCE under Rule 17 of the Kumaon Rules by the Local 


T Government. 


The facts which gave risc to this reference are these :—The 
village in question originally belonged to one Subadar Bahadur 
Sahi who left Almora nearly 70 years ago to settle in Dehra 
Dun. When letving Alimora, he left the village in charge of one 
Budh Vallabh Joshi under circumstances that appear from 


` a muchalka filed by Budh Vallabh Joshi before the Settlement 


Officer in 1844. The ian ra portion of this muchalku was to 
the following effect :—“ I, Budh Vallabh Joshi do declare as 
“follows :—Mauza Patlhalva...... is held by me, on behalf of Sri 
Chakra Sahi, son of Subadar Bahadur Sahi. Ihave caused 


é the hissedari of the same Sri Chakra Sahi to be entered in the 
No. 128 of 1904, 
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Civit. Phant (record of rights). The Khaikari (occupancy holding) 
1905. is in my name, and I cultivate only the Sir Jand....... I shall not 
—— raise any objection or dispute about hissedart when Sri Chakra 
ee Sahi will return......” Survey operations took place in 1864, and 


v. Budh-Vallabh Joshi’s son, Hardatt, was recorded as Khatkar. 
eae oe Thelo was again a settlement in 1870, and the Settlement Officer 

D passed an order on the 2nd April, 1870, the material portion of 
which was as follows :— 

“The Hissedar resided at Dehra Dun. The village is in 
charge of Hardatt Joshi on his (hissedar’s) behalf. The condi- 
tion under which it was assigned cannot be entered unless the 
hissedar appears. But as no rights have been entered in the ` 
Phant (rècord of rights), he (Hardatt Joshi) shall be entered as 
Mukhtar. Previously the Malguzarship was in the name of Sri 
Chakra Sahi. Heis dead. The Malguzarship will now be enter- 
ed in the name of the Mukhtar...... ” At the last settlement of 
1900, Rajib Lochan, the grandson of Budh Vallabh, applied to be 
recorded as proprietor (hissedar), and the following order was 
passed by the Settlement Deputy Collector on the 30th July, 1900, 
upon his application. “You shall remain a Mukhtar as heretofore 
until the rightful heir is ascertained, and the hissedart shall not 
be entered (in your name). If any one takes any objection, you 
will be informed of it. The matter will not be decided ex parte.” 
After this, the heirs of the original hissedar, Subadar Bahadur 
Sahi, assigned their rights to the plaintiffs who brought the pre- 
sent suit for ejectment against Rajib Lochan, the grandson of 
Budh Vallabh Sali. The assignors also joined the assignees as 
plaintiffs. The suit was filed in the Court of the Assistant Com- 
missioner who passed the following order :—“ I can only main- 
tain the status and recognise the successors of Dhani Lal Sahi as 
hissedars and defendant as khaikar not paying any dues to the ° 
proprietors. As by this arrangement plaintiffs get nothing, I 
dismiss their suit with costs in defendant’s favour.” From 
this decree the plaintifs appealed to the Deputy Commissioner ' 
who reversed the decree of the Assistant’ C@Jectowand gave both 
sets of plaintiffs a decree. He held that the defendant was a 
: trustee for a specific purpose within the meaning of section 10 

of the Indian Limitation Act (No. XV of 1877), and that limita- 
tion was therefore’ no defence to the suit. 

With regard to khaikari rights the Deputy*Commissioner made « 
the following observations in the course of his judgment :—“ In 
Kumaon a khaikar is the only class of tenants (apart from the : 
lessee undor a definite agreement) who cannot be ejected, and 
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the acquisition of khaikari rigths is strictly restricted. A non- 
khaikar tenant can not become a khaikar by mere length of time. 
A tenant not recorded as a khaikar in previous settlement can 
only acquire khaikari right in old land by registered deed from 
the proprietor.” The defendant appealed from the decree of the 
Deputy Commissioner, to the Commissioner, who held that no 
decree could be made in favour of the assignors, and, accepting 
the lower Court’s finding that the defendant and his predeces- 
sors held the land without payment of any rent for over 70 years, 
and holding that there was no express trust, decreed the 
appeal and dismised the suit. The plaintiffs (assignees), then 
moved the Local Government to refer the decree of the Com- 
missioner under Rule 17 of the Kumaon Rules, to the High Court 
for opinion. The reference was accordingly made by the Local 
Government. 


N 


Tej Bahadur Sapru (with him Madan Mohan Malaviya), for the 
plaintiffs (assignees), submitted that the plaintiff’s claim was not 
time-barred. The defendant was a trustee. He held under a 
trust for a specific purpose. The Muchalka executed by Budh 
Vallabh Joshi, and the order of the Settlement Officer in 1870 
showed that the specific purpose for which the village had been 
handed over to Budh Vallabh Joshi was that he should hold it for 
Subadar Sahi and his descendants and restore it to them when 
called upon to do so. He cited 

Kherodemoney v. Doorgamoney [1878] I. L. R., 4 Cal. 455, at p. 465. 


Greender Chunder v. Mackintosh [1879] I. L. R., 4 Cal. at 897, at pp. 918 
and 923.. 


Barkat v. Daulat [1882] I. L. R., 4 AlL, 187. i 
North American Land and Timber Co., Ld. v. Watkins [1904] I. Ch. 242. 
Soar v. Ashwell [1893] 2 Q. B. 390. 


C. C. Dillon (for Sir Walter Colvin, with him Satish Chandra 
Banerji), for the defendant, referred to section 6 of the Indian 
Trusts Act (II of 1882), and contended that no trust had been 

_made out by the plaintif. The intention of the author of trust, 
and the specific purpose for which it was created were not shown 
by the plainttfis. Tere was no instrument of trust, and even 
it there were one, the mere use of the trust would not make the 
defendant a trustee. He referred to. 

James MeCormick v. W. Grogan [1869] 4 H. L. 82. 


Mussoorie Bank Ld. v. Raynor [1882] L. R., 9. I. A. 70 s. c 
I. L. R., 4 All, 500. 


He contended that the trust, if any, was of a constructive 
nature, and therefore section 10 of the Indian Limitation Act did 
XXXY 


249 
Civil. 


1905. 
—— 
Mrrrra LAL 
SANI 


v. 
Rasis LOCHAN 
Saur 


pouan 


` 250 


Crvin. 
1905. 
veye 

Mirtra LAL 
Saur 
v, 
RAJIB LOCHAN 
SAHI. 


— 


Knox, J. 


eee 


HIGH. COURT. fa. L. J. È. 


not protect the plaintifs.* The case in 4 All. at p. 187 favou$d 
the defendant and so did the case in 2 Q. B. at p. 390. He fur- 
ther contended that the transaction between Subadar Sahi and 
Budh Vallabh Joshi was in the nature of a contract, personal to 
the parties. He also submitted that the suit was of a speculative 
nature, and the assignors having joined the assignees, the suit 
was open.to the objection of misjoinder of parties. He referred 
to - 
p Salima Bibi v. Sheikh Muhammad [1895] I. L. R., 18 All, 131. 

He lastly submitted that in any view the khatkari rights of the 
defendant could not be affected, and he was entitled to remain in 
possesion as a khaikar who paid no rent. 


Tej Bahadur Sapru, in reply, submitted that section 6 of 
the Indiar Trusts Act, had no application, as section 1 of the Act 
exempted all trusts created prior to the Act from the operation of 
Chapter II which included section 6. He submitted that the 
trust in the case was not of a constructive nature. He relied 


upon : ' : 
Burdick v. Garrick [1857] L. R., 5 Ch. 238. 


He also submitted that the transaction was.not a contract, as 
there was no consideration to support it. He submitted the. 
plaintifis were entitled at least to get proprietary possession. 


The following opinions were delivered by the Court :— 


Kwox J.—A decree passed by the Commissioner of Kumaon 
in the case of Rajib Lochan Joshi, appellant, defendant, v. 
Mitralal Sahi and others, respondents, plaintifs, has been re- 
ferred to this Court for opinion. The case as put by the plain- 
tiffs is that their predecessor in title, Subadar Bahadur Sahi, was 
hissadar in possession of the land in suit. The Subadar left 
Almora and placed the land in charge of one Budh Vallabh 
Joshi, ancestor of the defendant Rajib Lochan Joshi. There was 
an understanding between Subadar Bahadur Sahi and Budh 
Vallabh Joshi that the latter would look after and’ manage the 
land and deliver it back again to the Subadar or his representa- 
tive whenever called upon to do so. In supP%rt of this allegation - 
the plaintiffs refer to a muchalka which was executed by the 
same Budh Vallabh Joshi during the settlement of 1844. In 
this muchalka, which bears date the 2nd of June, 1844, Budh 
Vallabh Joshi declares that mauza Padhalva is held by him on 


© [As to the nature of an express trust see further Cukningham v. Foot, 4 A, 
C. at 984,992, Dawkins v. Penrhyn, 4 A. C., 51 at 61, 68, Banner v. Berridge, . 
18 Ch. D. 254, Dooby v. Watson, 39 Ch. D. at 186. Rochefoucauld'v. Boned 
[1897] 1 Ch. 196.—Ep.] 
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pbhalf of Sri Chakra Sahi, the son of Subadar Bahadur Sahi, 
and that he caused the name of Sri Chakra Sahi to be entered 
in the record of rights as hissadar, He adds that the khaikari 
is in his name and that he cultivates only the Sir land, and lastly 
he adds that he will not raise any objection or dispute about the 
hissadari when Sri Chakra Sahi may come. There was a survey 
made in 1864, in which the name of Hardatt, son of Budha 
Vallabh Joshi, was recorded as khaikar of this land. In 1870 the 
Settlement Officer corrected this entry at the verification of records 
and entered Hardatt’s name as Mukhtar of the hissadar. This 
settlement was revised in July, 1900. Rajib Lochan Joshi, son of 
Hardatt Joshi, asked that his name might be entered as owner 
and the name of the proprietor expunged from the record, but 
his application was refused. Upon the case thus stated the 
plaintiffs sued for ejectment of the defendant. The Court of 
first instance dismissed the suit, the Assistant Collector hold- 


- ing that he could only recognise the successors of Dhanilal 


Sahi as hissadars and the defendant a khaikar not paying any 
dues to the hissadar. In appeal the Deputy Commissioner 
held that the plaintiffs were entitled to recover possession 
and granted them a decree for possession. The case was 
was then taken to the Court of the Commissioner. He allowed 
the appeal and dismissed the suit. It is his decree upon which 
this Court is asked to pronounce its opinion. With what the 
learned Commissioner says at the outset of his judgment, I am 
in complete accord. The descendants of Subadar Bahadur Sahi 
having sold all their interest in the land had no right to join 
in the present suit. With the rest of the judgment, I am, how- 
ever, unable to concur. The finding of the Deputy Commissioner 
on appeal is that the defendant held the land upon trust in 
favour of the predecessors of the plaintiffs on an undertaking 
that he would not oppose the claim or rights of the hissadar 
when asserted. He held that section 10 of the Indian Limita- 
tion Act, 1877, applied, and that the claim was not barred by 


_ limitation. „Long apd able arguments were addressed to us on 


both sides a8 to whether there was in this case any such trust 
as is referred to in section 10. After fully considering the 
arguments addressed to us, I arrive at this conclusion that the 
trust was not a constructive trust, but a frust for a specific 
purpose, and that the case does fall within section 10. This 
being so, the argument which the learned Commissioner bases 
upon long possession of the defendant and his predecessor in 
interest loses all force, Ithink that his decree was wrong. 
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Civm. | Having no knowledge myself of the incidents which attæech 
1905. to the position of a khaikar in Kamaon or of the value which 
— should be attached to the entries of a settlement record in Ku- 
ate maon, and there being nothing on the record pointed out to me 
v. which would enable one to pass an opinion on this point, I 

RA KOTAN prefer to pass no opinion. 
EER AIKMAN, J.—I am of the same opinion as my learned colleague 

Knor, J. in regard to the decree passed by the Commissioner. There is 

Da evidence to support the finding of the Deputy Commissioner 
that the property in suit was made over to the predecessor 
in title of the defendant in trust to be restored on demand 
to the ceste qui trust. That being so, it was not open to the 
defendant to resist the plaintiff’s claim on the plea of limitation. 
I desire, however, to add that in my judgment the opinion 
of the Deputy Commissioner to the effect that the respondent 
had no rights as khaikar is open to question. In the document, 
dated the 2nd of June, 1844, upon which the plaintifis mainly 
rely, there is a distinct assertion by the trustee Budh Vallabh 
Joshi of his khaikart rights. According to the Deputy Com- 
missioner he was recorded as khatkar at the settlement of 1844. 
This was after the trust was created. In paragraph 5 of the 
plaintiff’s petition to Government it is said that at the survey 
made in 1864, Hardatt, the son of Budh Vallabh, was recorded 
as khaikar. The mere fact that at Mr. Beckett’s settlement of 
1870, Hardatt was recorded as Mukhtar, does not in my opinion 
show that his khaikari rights had ceased to exist, although 
they may have been in abeyance during the time that he 
held the land as trustee for the absent proprietor. What may 
be the respective rights of a proprietor and a khatkar in this 
village, I have nothing before me to show. Butin my opinion 
the resumption of the trust would not destroy any khaikari 
rights that previously existed. 

By tHE Court.—The order of the Court is,—let the above 
opinions be forwarded to the Government. The office will 
prepare a schedule of costs on the higher,scale. Let the record 
be returned. i j 

T. B. S, 
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RAM DIN 
versus 
POKHER SINGH.* 


Pre-emption— Wajib-ul-arx—Custom—Mahomedun Law— Near relative— 
Sister’s son. 

Where a: later teajib-ul-arz recognised the right of pre-emption without 
further specification but the prior wajid-ul-arz had conferred it upon, first, 
near relatives and, secondly, co-sharers in the village, held that the entries 
in the two wajib-ul-arzes taken together evidenced a custom, independent 
of the Mahomedan law, where under a sister’s son of the vendor, though 
he held no share in the village, was entitled to pre-empt. Abdul Wahid 
v. Wilayat Husain [1902] A. W. N. 109, referred to. 

Seconp APPEAL from the decree (July 1, 1903) of Pandit Ram 
Autar Pande, District Judge of Jhansi, affirming the decree (April 
22, 1903) of Babu Ganga Prasad, Munsif. 

Suit for pre-emption. 

One Musammat Janki, mortgaged by conditional sale her 
share in the village to the defendant who obtained a decree 
for foreclosure. The plaintiff, who was her sister’s son, brought 
asuit for pre-emption. The plaintiff was not a sharer in the 
village. ad 

The wajib-ul-arz of the settlement of 1864 ran as follows :— 

Clause 8.--Haq Spura.—vJo koi hissedar hissa apna intigal kia chahe to 
awal haq uske karibi rishtedar badhu gaon, and jab koi na lewe to intikal 
kuninda ko ikhtiar hai jiske hath chahe bai wa rehan kare. 


In 1886 the village was re-setiled and a new wajib-ul-arz was 
, framed which ran as follows :— 


Clause 8,-Haq SHura.—Abtak koi mukadma shufa ka nahin hua magar 
haq shufa manzur hai. 


The clauses in question will be found translated in the judg- 
ment. Both Courts dismissed the claim, the lower appellate 
Court holding that a rishtedar could not pre-empt under the 
terms of the wajib-ufzarz unless he was also a co-sharer. 

Plaintiff appealed. 


Sital Prasad Ghose (for Jang Bahadur Lal), for the appellant, 
contended that the view the learned Judge had taken was con- 
trary to that laid down by the High Court ir 

Syed Mahomel Tukee v. Sheikh Hujjee [1873] 5 N.-W. P. 142. 
Abdul Wahid v. Wilayat Husain [1902] A. W. N. 109. 
and should be set aside. 
° S, A. 899 of 1903, 
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Mohanlal Nehru (for M. M. Malaviya), for the respondent, stb- 
mitted the wajib-ul-arz of 1864 only recorded a contract which 
came toan end with the settlement. The new wajib-ul-arz, on 
which alone, the plaintiff could rely, only said that the co-sharers 
accepted the right of pre-emption. Under the rulings of this 
Court the right of pre-emption thus recorded was a right under 
the Mahomedan Law. The plaintiff not having performed the 
necessary talabs could not succeed. He further submitted that 
the relative contemplated by the wajib-ul-arz was a man in the 
same family. 


Jang Bahadur Lal was not called upon to reply. 


The following judgment was delivered by 

Baxsi, J.-—The respondent having obtained a decree for fore- 
closure and an order absolute for foreclosure, the suit, out of 
which this appeal arises, was brought, by the plaintiff-appellant, to 
enforce his right of pre-emption in respect of the property com- 
prised in the decree. He claimed to have priority over the de- 
fendant on the ground that he was a near relative of the vendor. 
He relied upon the wajib-ul-are of 1864, which provides, that 
“if a cosharer is desirous of transferring his share, he shall 
transfer it first to his near relative and next to co-sharers in the 
village, and on their refusal he may mortgage or sell it to any one 
he likes”. It has been found, that the plaintiff is the son of a 
sister of Musammat Janki, against whom the decree for fore- 
closure was obtained. As such relative the plaintiff, claims the 
property. 

The Court of first instance dismissed the suit, being of opinion, 
that the wajib-ul-arz of 1864 had been superseded by the wajib- 
ul-arz prepared in 1886, and that, under the latter wajib-ul-arz, 
the right conferred was the right of pre-emption under the 
Mahomedan Law. It also held that the plaintiff had failed to 
prove that he was a near relative of the vendor. The lower ap- 
pellate Court found, as I have said, that the plaintiff is a near 
relative. It was also of opinion that theyeajib-ul-are of 1864 
recorded a custom, and that under the subsequent wajib-ul-arz of 
1886 the co-sharers agreed to accept the custom which at the time 
of the preparation of that wajzb-ul-arz prevailed in the village. 
That Court, however, was of opinion, that the near relative could 
not pre-empt unless he was also a co-sharey, and that as the 
plaintiff was not a co-sharer, he had no right of pre-emption. 


_On this ground the lower appellate Court affirmed the decree of 


the first Court dismissing the plaintiff’s claim. 


VoL. İL) HIGH COURT. = 


M is contended, on behalf of the respondent, that the wajab-ul- 
arz of 1886 does not record any custom of pre-emption, and 
that the rule which, under that wajib-wl-arz, governs the co- 
sharers is the rule of Mahomedan Law. The wajib-ul-are of 
1886 is in the following terms :—“ Up to now there has been no 
suit for pre-emption, but we accept the right of pre-emption.” 
This, no doubt, is the record of a contract. But it is said that as 
it lays down, no specific rule of pre-emption, by which the co- 
sharers agreed to be bound, the ordinary rule of Mahomedan 
Law must be applied. I do not agree with this contention. 
There can be no doubt that the wajib-wl-arz of 1864 contains the 
record of acustom. It is certainly not clear that it is the record 
of a contract, and that being so it must be held, in accordance with 
the rulings of this Court, that the wajib-wl-arz contains the record 
ofa custom. When the subsequent wajib-ul-arz of 1886 was 
prepared, the custom recorded in 1864 had not been abrogated, 
although no suit for pre-emption had been brought. Therefore, 
when the co-sharers agreed, in 1886, to accept the rule of pre- 
emption they clearly agreed to be bound by the rule which at 
that time prevailed, viz., the custom recorded in the wajib-ul-arz 
of 1864. On this point, the Court below has come to a right 
conclusion. The learned Judge, however, thinks that under 
the wajib-ul-arz of 1864, no one can claim pre-emption unless he 
happens to be aco-sharer in the village. This construction can 
only be justified by reading into the wajib-ul-arz, words which 
do not appear im it. Under that document pre-emptors of the 
first class are near relatives without any qualification, and pre- 
emptors of the second class are co-sharers in the village. I£ the 
intention had been that pre-emptors of the first class must also be 
co-sharers nothing could have been easier than to insert appro- 
priate words to indicate that intention. As the wajib-ul-arz is 
worded, it is only near relatives whether they are co-sharers or 
not who come under the category of pre-emptors of the first 
class. „Ihis case is very similar to that of Abdul Wahid v. 
Wilayat Husain(*). dæ that case the wajib-ul-arz which con- 
tained a similar clause was construed in the same way in which, 
in my opinion, the wajzb-ul-arz in this case should be construed. 
If, therefore, the plaintiff is a near relative of the vendor, he 
comes under the category of pre-emptor of-the first class, and 
is entitled to maintgin this suit. As he is the sister’s son of the 
“vendor there can be no doubt thot he is a near relative of the 
vendor and consequently he has a right to pre-empt the property 


(1) [1902] 22 A. W. N., 109, 
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Civiu in suit. There is no other question involved in the appeal. Whe. 
1905. result, therefore, is that the plaintifs suit must be decreed. 
—— I accordingly allow the appeal and setting aside the decrees 


= IN of the Courts below, make a decree in favour of the plaintiff 
Poxuer Sinau. with costs, in all courts on the condition that the plaintiff do 
Banerji, J. BAY the pre-emption money viz., Rs. 504-7-0. within two months 
COR: from this date. In default of payment the suit will stand dis- 
missed with costs in all Courts. i 
MLN OOO - -Appeal decreed. 
Civin. MUSAMMAT NANNHI DEBI 
1905. versus. 
wy . 
March 12. -DAULAT SINGH anp oruers.* 


me 
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Joint Property—Co-shurer—Ouster of one by another—Joint possession— 
Form of decree. 


Where one co-sharer sues his co-sharers for joint possession of a land, his 
cause of action being wrongful ouster by the defendants ; held that he is 
entitled to joint possession of the land in suit. ‘I'he decree should declare 
that the plaintiff is entitled to joint possession of the land in suit ; that 
the defendants are not entitled to exclude him from possession, and it 
should also contain an injunction restraining the defendant from dealing - 
with the land in suit by cultivating it or by letting it to tenants, or by: 
recovering ils renis and profits to the exclusion of the plaintiff without 
his previous consent. Ram Charan v. Kauleshwar [1904] A. W. N. 
199 followed ; Ram Jatan Shukal v. Jaisar Shukal [1894] A. W. N., 
166 referred to. Jagannath Singh v. Jainuth Singh [1904] tA. W. N., 
194, and Bhola Nath v. M. Barkin [1894] A. W. N., distinguished. ` 


SECOND APPEAL from the decree (May 11, 1903) of Babu Nihal 
Chandra, Subordinate Judge, Shahjahanpur, allirming the decree 


La 


(November 26, 1902) of Babu Bans Gopal, Munsif of West 
Badaun. - | 2 
Suit for joint possession. oe, ° 


The facts and arguments sufficiently appear from the judg- 
ment. i 


Plaintiff appealed. 
Tej Bahadur Sapru, for the appellant. e ° 
Muhammad Ishaq, for the respondents. 


* No. 697 of 1903. 
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The following judgment was delivered by 

Bayersi, J.—The suit which has given rise to this appeal was 
brought by the plaintiff for “joint possession in conjunction 
with defendant No. 6 of plots Nos. 142, 143, 144, 145 and 
147,” of which the defendants Nos. 1 to 4 and the defendant 
No. 7 are in possession. These plots of land appertain to a four 
biswa share in the village of which the defendants Nos. 1 to 4 
were owners. They made a usufructuary mortgage of the 4 biswa 
share to Jagan Nath, defendant No. 5. The plots Nos. 142 to 
145 were let by Jagan Nath to one Bhawani Kachhi who used to 
cultivate them. In 1306 Fasli Jagannath issued a notice of eject- 
ment to Bhawani Kachhi, obtained an order for ejectment and 
duly obtained possession. Plot No. 147 was cultivated by tho 


` defendants Nos. 1 to 4 as tenants of Jagan Nath. In 1305 


Fasli, Jagan Nath ejected the aforesaid defendants and let the 
land to one Sobhe, who used to pay rent to Jagan Nath. The 
defendants Nos. 1 to 4 sold two biswas out of the four biswas to 
the plaintiff and she redeemed the mortgage held by Jagan 
Nath. Subsequently, the defendants Nos. 1 to 4 sold 1 biswa 
out of the remaining two biswas to one Sundar Lal. The plain- 
tiff claimed pre-emption in respect of that sale and obtained a 
decree, so that the plaintiff is at present owner of three biswas 
out of the four biswas. The defendants Nos. 1 to 4 purported 
to make an endowment of the one biswa, which remained with 
them, in favour of an idol, and the defendant No. 6 is the trustee 
of the endowment. The defendants deny the validity of the en- 
dowment, and the Courts have found in their favour. It is alleged 
that in the beginning of 1307 Fasli, corresponding to the Ist 
of July, 1899, and after the ejectment of Bhawani Kachhi, the 
defendants Nos. 1 to 4 took possession of the plots Nos. 142 to 145. 


-~ Jagan Nath brought a suit in the Civil Court for ejectment of the 


defendants, but for some reason which does not appear he with- 
drew the suit. On the 6th of June, 1900, the defendants Nos. 1 
to 4 mortgaged plots Nos. 145 and 147 to defendant No. 7 who 
took possesston of these plots after turning out Musammat Khu- 
shalo, the wife of Sobhe, to whom plot No. 147 had been let by 
Jagan Nath. These facts alleged in the plaint are admitted by 
the defendants in their written statement. In 1901, the plaintiff 
applied to the Revenue Court for ejectment of the defendants 
Nos. 1 to 4 and tte defendant No. 7. The defendants contested 
the notice, denied that they were the plaintiff's tenants, and 
alleged that they were trespassers. The Revenue Court dismissed 
the application for ejectment. Thereupon the present suit was 
XXXVI 
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brought upon the allegation that the defendants are not entitled 
to retain pogsession of the plots in suit to the exclusion of the 
plaintiff. As I have said above, the defendants admitted in their 
written statement almost all the allegations of the plaintiff with 


-the exception of the allegtion as to endowment. They said that 


the endowment was only nominal and that they themselves were 
in proprietary possession of the one biswa share, the subject of 
the endowment. They contended that they were joint owners 
with the plaintiff of the property in suit and that she was not 
entitled to sue for possession. Both the Courts below have dis- 
missed the suit, being of opinion that there was no valid endow- 
ment and that the defendants Nos. 1 to 4 are still owners of a 
one biswa share of the zamindari. The appellant, who has 
nothing to do with the said one biswa share, does not question 
the findings of the Courts below upon the question of the endow- 
ment, but she contends that even if they are co-sharers the 
defendants are not entitled to exclusive possession of the plots 
in dispute, and that therefore, the Courts below should have 
given her a decree for possession jointly with the defendants 
Nos. 1 to 4. There can not be any doubt that having regard 
to the rulings of this Court, the plaintiff is entitled to a decree 
declaring that she is entitled to joint possession of the disputed 
lands being a co-sharer with the defendants of those lands. The 
Courts below were, therefore, wrong in totally dismissing her 
claim. The question to be determined is whether she can get any 
further relief. The share of the zemindari was in the possession 
of Jaggan Nath, the mortgagee from the defendants Nos. 1 to 4. 
The plots Nos. 142 to 145 had been let by Jagan Nath to Bhawani 
Kachhi, and he had ejected Bhawani and obtained possession. 
The defendants Nos. 1 to 4 had, at the time when Bhawani was 
ejected and when the mortgage in favour of Jagan Nath was 
subsisting, no right to take possession. So that, when in July, 
1902, they took possession of the four plots mentioned above, 
they acted illegally and wrongfully. This wrongful possession 
they have still retained. Similarly, the deféhdants by executing 
a mortgage of plot No, 147 and allowing their mortgagee to eject 
the tenant to whom Jagan Nath had let it, and who was admitt- 
edly in possession, have taken wrongful possession of that plot 
also. This case is therefore different from the case of some 


. 
S 


; : ‘ e 
of the share-holders in a village, taking pd&session of dere- - 


lict land for the benefit of themselves and their co-sharers. As 
the plaintiff had redeemed Jagan Nath’s mortgage, and she is the 
owner of a three-fourth sharo in the zamindari she is entitled to 


aD 
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` 
hold possession of the disputed lands jointly with her co-sharers. 
As a matter of fact, she has been entirely excluded by those, 
who, although they have been found to be the owners of an 
one-fourth share, had no right to take possession when they 
dispossessed the mortgagee Jagan Nath and the tenant, to 
whom he had let a part of the land. The circumstance that 
the defendant took illegal and wrongful possession distinguishes 
this case from the case of Jagannath Singh v. Jainath Singh(’). 
Further, the plaintiff in that case apparently sought to obtain 
physical possession of a specific three-fourths share of the hold- 
ing in dispute, as it is stated in the judgment that they, in 
effect, asked the Court to make a partition. No such relief is 
asked for in this cage. 1see no reason why the plaintiff should 
not be granted a decree for joint possession of the lands in 
suit. Ifthe Court were to refuse to put such a plaintiff into 
joint possession, the result would be that any co-sharer in a 
co-parcenary body, however small the extent of his share may 
be, may, if he is more powerful than his co-sharers, take exclusive 
possession of the bulk of the land jointly belonging to him and to 
his co-sharers and thereby drive the latter to the necessity of 
suing for partition, which, as is well known, entails delay and 
expense. It is true that the defendants in this case having been 
found to be co-sharers with the plaintiff are not liable to be eject- 
ed, but that seems to me to afford no justification for his being 
allowed to take exclusive possession and to completely oust the 
plaintiff, the owner of three-fourths of the property. In Ram 
Charan Rai v. Kauleshwar Rai,!*) it was held that where certain 
of the co-owners of immovable property had been prevented by 
some of the other’co-owners from exercising their legal rights 
in respect of the joint property, the dispossessed co-owners were 
entitled to a decree that they should be restored to joint posses- 
sion of the joint property and not merely to a decree declaring 
their right to joint possession. With that judgment I fully 
agree. "I need hardly point out that a suit for joint possession is a 
common form of action and was recognised in a recent Full Bench 
ruling of this court. The case of Bhola Nath v. M. Buskin(s) 
was referred to in the argument. The facts of that case were 
perfectly different and the decision arrived at has, in my opinion, 
no bearing upen thg question raised in this appeal. In that case 
“some share-holders in a thok had granted a lease under which the 
(1) Weekly Notes [1904] page 194. 


(2) Weekly Notes [1904] page 199. 
(3) Weekly Notes [1894] page 127, 
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' 
lessee, was in actual physical possession. One of the co-sharers, 
who had not joined in granting the lease, sued the lessee for joint 
possession and mesne profits. The suit was practically one to 
eject the lessee so far as the share of the plaintiff was concerned. 
It was held that the plaintiff could not obtain a decree for joint 
physical possession as against the lessee, who was not a trespasser, 
having been put in by the other co-sharers. That is not the case 
here. In Ram Jatan Shukul v. Jaisar Shukul(*) one of two joint 
owners of immovable property having been forcibly ejected by 
the other, brought a suit to recover exclusive possession. It’ was 
held that he was not entitled to a decree for exclusive pos- 
session, but a decree was made to the effect that the plaintiff 
and the defendant as co-sharers of the village were entitled 
to joint possession of the land, that neither was entitled to pos- 
session to the exclusion of the other and an injunction was 
issued restraining the defendant from dealing with the land 
by cultivating it, letting it to a tenant and recovering the rents 
and profits of it in any Way to the exclusion of the plaintiff 
without the previous consent of the plaintiff. There is no 
reason why in this case the plaintiff should not get a decree 
similar to the decree passed in the case last mentioned. The 
injunction would in substance restore the plaintiff to the joint 
possession which she claims. Of course, the defendants who 
are in possession, cannot be totally excluded. But the plaintiff 
is certainly entitled to such possession as the circumstances of the 
case may admit of. I accordingly allow the appeal and setting 
the decrees of the Courts below, make a decree in favour of the 
plaintiff, declaring that she is entitled to joint possession of the 
lands in suit and that the defendants are not entitled to exclude 
her-from possession, and I direct that an injunction be issued 
to the defendants, restraining them from dealing with the lands 
in suit by cultivating them, by letting them to tenants or by 
recovering rents or profits to the exclusion of the plaintiff with- 
out her previons consent and that the plaintiff be restored to 
possession jointly with the defendants. As the suit has sub- 
stantially succeeded, the plaintiff will get her costs from the 
defendants Nos. 1 to 4, in all courts including in this Court fees 
on the higher seale. 


T, B. S. e Appeal decreed. 
(4) Weekly Notes [1894] page 166. ‘ 
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Pre-empltion—Partition of village—Diferent Mahals—Right of a share- 
holder in one mahal to pre-empt—Property sold in diferent mahal. 


A settlement wajib-ul-arg gave a right of pre-emption to a co-sharer 
in the village over a stranger. The village was divided by perfect 
partition into two mahals and the wajib-ul-arzes framed at partition 
recited that in regard to pre-emption, action would be taken in accordance 
with the conditions of the settlement wajib-ul-orz. Held that a sharer 
in.one mahal had no right to pre-emption as against a stranger who bad 
purchased a share in the other mahal, as the waijb-ul-arz contemplated 
co-sharers in the unbroken village, i. e., shareholders with the vendor. 
Dailganjan Singh v. Kalka Singh, I. L. R., 22 All, p. 1, and Badri Prasad 
v. Hashmat Ali, 1 A. L. J. R., 33 followed. 


Srconp APPEAL from the decree (May 20, 1903) of H. Bateman, 
Esq., District Judge of Bareilly, reversing the decree (February 
24, 1903) of Babu Udit Narain Sinha, Munsif. 


Suit for pre-emption. z3 


The material facts appear from the judgment. 


The question in dispute was whether after a partition of a 
village, a sharer of one mahal could bring a suit for pre-emption 
of a share sold in the other mahal when a right of pre-emption 
was given under the new wajib-ul-arz to the co-sharers of the 
village. : 

The Court of first instance decreed the claim, The lower 


` appellate Court reversed the decree. 


Plaintiff appealed. 


Jogendro Nath Mitherji, for the appellant, supported the view 
taken by the Munsif and contended that the word ‘ gaon’ in the 
wajib-ul-arz meant a ‘ gaon’ and not a mahal. 


S. C. Banerji, for the respondent, support ted the view taken by 
the Judge and relied on 
Badri PPasad v. Hashmat Ali [1904] 1 A. L, J. R., 33. 
He further contended that there being only one owner of 
the mahal in dispute at the time of partition as formed by the 
*g, A, No, 763 of 1903. 
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March 2. 


BANERJ, J. 
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ms oe i ` t 
Civiu. Judge, the wajib-ul-arz could not be regarded as any evidence 
1905. of a custom of pre-emption. 
—— Jaiman Bibi v. Mir Ali Husen [1898] 18 A. W. N., 89. 
MATARA PRA- RET f 
SAD J. N. Mukerji, in reply. 
v. 4 
New CHAND. The following judgment was delivered by 
Banerji, J. Banersi, J.—This appeal arises out of a suit for pre-emption, 


arse and the only question is whether the plaintiff-appellant whose 
claim has been dismissed by the lower appellate Court, has a right 
of pre-emption under the wajib-wl-arz. The property sold is situat- 
ed in a mahal in which the plaintiff is not a co-sharer. There 
was a partition of the village in 1881 and a new wajib-ul-arz 
was prepared. The mahal in which the disputed share exists 
was owned bya single proprietor. The wajib-ul-arz prepared 
at the time of partition recides in chapter 8, which relates among 
other things to the custom of pre-emption, that a sharce-holder 
has aright to sell and mortgage, and that in regard to other 
matters action will be taken in accordance with the conditions 
in the settlement wajib-ul-arz. The settlement wajib-ul-arz was 
prepared in 1869 and provides for the cases in which a right of 
pre-emption will arise. It is manifest that the wajtb-ul-arz pre- 
pared in 1881 at the time of partition, maintains the custom re- 
corded in the wajib-ul-arz of 1869. That document provides 
that any co-sharer who wishes to sell his share must sell it first 
to sharers descended from a common ancestor, next to hissedar 
in the patti, and on their refusal to shurkayan deh, that/is co- 
sharers in the village. The plaintiff claims to be a pre-¢ aptor 
of the third class, as he holds a share in the village though not 
in the same mahal to which the disputed share appertains. The 
vendee is a stranger to the village. This case is very similar to 
the case of Badri Prasad v. Hashmat Ali, Vol. I, Allahabad 
Law Journal, page 33. As there pointed out, the holder of a 
= share in the village, who is not a co-sharer of the vendor, cannot 
be held to be a pre-emptor of the third class mentioned it the 
wajib-ul-arz. That document contemplates ‘shareholders in an 
unbroken village and not persons, who to all intents and pur- 
poses are strangers to the mahal in which the property is situat- 
ed. It contemplates only one class of share-holders in the 
village, viz., those who are co-sharers. The plaintiff not being a 

co-sharer, is not such a share-holder in the village asis con- - 
templated by the wajib-ul-arz of 1869. The principle of the 
ruling of the Full Bench in Dalganjan Singh v. Kalka Singh (?) 

(1) L L. R., 22 All, 1, 
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t. A ‘ 
especially the observations.contained on pages 29 and 31 of the Civit, 
report fully apply to this case. ‘The Court below was therefore 1905. 
right in dismissing the claim, and I dismiss the appeal with = 
Gods: i MATURA PRA- 
d SA 
N. L. N. ; Appeal dismissed. = 
j Nem CHAND. 
. Banerji, J. 
BHAWANI PRASAD AND OTHERS. CIL. 
versus . 1905, 
MUSAMMAT KUTB-UN-NISSA AND OTHERS.“ are 
March 7. 


Court Fees Act (VII of 1870)—section 11—schedule I1—Interest—after 


decree—fee payable. STANLEY, C.J. 


BANERJI, J. 


Section 11 of the Court Fees Act does not apply to a claim for interest 
accrued due on a mortgage after decree. Article 17, sub-section VI of the 
second schedule applies to such a claim. Krishnarav v. Antaji, 12 B. H. 
C. R., 227 followed. l 


Office Report about deficiency in Court fee. 

The plaintiffs-appellants brought a suit for sale upon their 
mortgage and claimed interest at the contractual rate up to the 
date of realisation. The Court of first instance passed a decree 
and awarded such interest up to the date fixed by the decree for 
payment. The plaintiffs appealed and paid Rs. 10 for Court fees. 
The High Court varied the decree of the Court of first instance by 

K allowing the plaintiffs such interest up to payment, and thus a 

j sum of Rs. 47,400 was awarded to the plaintiffs. The office 
thereupon reported that the plaintiffs were liable to pay as 
ad valorem Court fee on the sum so awarded. 


Sundar Lal, for plaintiffs-appellants, took objection to the report. 
He submitted that nothing was due on the amount found due 
after the decree was passed. In suits for money and in suits for 
sale upon a mortgage the fee was payable on the principal 
amount. Cf. section 7, gub sectionsi and ix of the Court Fees 
Act. So far as the Court of first instance was concerned, full fee 
was paid. No specific amount having been claimed in the High 
Court, a fee. of Rs. 10 was paid. (Article 17, sub section vi). 

No other article was applicable. There was nothing in the 
act to justify a Court in realising the Court fee on interest 

-which accrued due during the time when the appeal was pending. 


He relied on 
Krishnarav v. Antajt, [1875] 12 B. H. C. R., 227. 


°F, A. 36 of 1902. 
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Civi. That no doubt was a suit for money. But so in one sense 
i905. Was this, and there was no difference in principle; 
== The judgment of the Court was delivered by 
Suya ee Pr Srancey, ©. J.—This matter comes before us ona report of the _ 
a office in regard to the Court-fee payable on the appeal. The 
eee suit was brought to raise the amount due upon a mortgage by. 
NISSA. sale of the mortgaged property. The plaintiffs in the suit claimed 


future interest from the date of the institution of the suit up to 
the date of realization. The Court below awarded future interest 
-up to the date fixed by the decree for payment. The plaintiffs 
objected to the limit fixed by the decree of the lower Court in 
regard to thé time up to which interest should be calculated 
and filed an appeal in respect of interest from the date fixed by 
the decree for payment up to the date of realization. The amount 
of this interest, it is obvious, could not be calculated at the time 
when the appeal was filed. The appeal was allowed and accord- 
ing to the report of the office a sum of Rs. 47,400 odd has been 
awarded in respect of future interest. The office has reported 
that a fee is now payable in respect of the amount so added 
to the decree, namely, a Court-fee of Rs. 1,155: Only Rs. 10 
were paid on the filing of the appeal. It is contended by 
the learned Advocate for the plaintiffs that Rs. 10 was the 
fee prescribed by the Court Fees Act. Article 17 (vi) of Sche- 
dule JI to the Act provides that im respect of a plaint_a. 
memorandum of appeal in every suit (not previously men- J 
tioned) where it is not possible to’ estimate at a money value j 
the subject matter in dispute and which is not otherwise pro-! 
vided for by the Act, a fee of Rs. 10 shall be paid. We are not 
aware of any other provision of the Act which regulates the fee 
payable upon an appeal preferred in respect of future interest. 
The office seem to think that section 11 of the Act meets this case. 
That section provides that “in suit for mesne profits, or for im- 
moveable property and mesne profits, or for an account, if the pro- 
fits or amount decreed are or is in excessof the profits claimed or © 
the amount at which the plaintiff valued the relief sought, the 
decree shall not be executed until difference between the fee 
actually paid and the.fee which would have been payable had 
the suit comprised.the whole of the profits or the amount so 
decreed shall have been paid to the propeyofficer.” We look 
in vain in this section for anything to denote that it included a” 
claim for future interest in respect of a mortgage debt which is 
sought to be enforced by sale. We think that it has been right- 
ly contended here that sub-section (vi) of article 17, schedule II 


Stanley, C. J. 
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of,the Act is‘applicable. In this view we are supported by a CIVIL. 


decision of Wesrrorr, ©. J., in the case of Kvishnarav v. 1905. 


Antaji Virupuksha.(*) In that case it was held that the Court = 4 


Fees Act, section 11, is not applicable to interest accruing upon a BEATIN: 


U . . . . . . SAB 

~ decree in a suit which is neither for mesne profits, nor for im- v. 
moveable property and mesne profits, nor for an-account, but AA 
simply an action for money lent. Jnihateasé the suit was for NISSA. 


money lent by the plaintif tertie defendant, together with inter- 
est. There is 20 érence in principle so far as we can see 
between the Ase of a suit for money lent and a suit for sale on 
mortgage. Apither of these suits are included in section 11. We 
therefore iow the Objection to the report and declare that 


hut of Court fee already paid is sufficient. 


Stanley, C. J. 








M, L. N. Objections allowed. 

KAMAL NAIN Civit. 
Versus 1905. 
í pa w 

SAT NARAIN AND ANOTHER. March 7. 
Res judicata—Code of Civil Procedure (XIV of 1882), sections 276, 278 TTAN 

; : Brar, J. 

—Sale of property which wus under atlachment—Appeal—Sale voidable-- BANER 31, Je 


Suit for partition~—Defence—no attachment—A pplication for execution not 
barred. 


—— 


A purchaser of property while it is under an attachment is representa- 

tive of the judgment-debtor and is entitled to appeal against an order 

ui passed for sale of property purchased by him. ZLaljimal v. Nand Kishore, 
i TL. B.,-19 All, 332 referred to. 

A obtained a decree for money against B and attached several villages. 
While under atiachment the share in one of the villages was sold 
by B to C, who applied for partition of that share. A, who was also a co- 
sharer, resisted partition, alleging that he was in adverse possession for 
over 12 years. That suit was dismissed. He then attached the share as 
the property of his judgment-debtor. Held that the decree in the former 
suit did not bar the decree-holder from claiming the share in dispute as ~ 
the property of his judgment-debtor. 

3 _ A sale of property Which is under attachment is not void but voidable 
at the option of the attaching creditor alone if he wishes to proceed 
_ against that property. In a suit, therefore, not brought by the creditor 
as such against the purchaser, the plea that the sale is voidable i is not 
one which the plaintiff might and ought to raise, 


ExeourioneFirgr APPEAL from the decree (June 11, 1904) of 
* Babu Achal Behari, Subordinate Judge of Gorakhpur. 
: SE. F. A. 213 of 1904. 
(i) [1874] 12 Bom., H. C. R., 227. 
XXXVI l 


` 266. 


GiVviL. 
1905. 
—— 
AMAL Nain 
V. 
- “Sar NARAIN. 


_— 


Banerji, J. 
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HIGH COURT. lA. L. J. R. 


The facts of the case are sufficiently given in. the judgmeyt. 
Shortly, they were as follows :— 

The respondents obtained a decree for money. After the 
decree the judgment-debtors transferred several villages which 
were attached under the decree to several persons, the appel- a 
lants being~ene set of transferees. The appellants applied 
for partition of thei sharethus purchased. The respondents, 
being co-sharers in the village,~ kaa defendants. They 
objected to the partition but their objectiNSasg1e disallowed. 
They then asked for sale of the share as belon 
judgment-debtors. 

The appellants objected to the sale on the ground that they 
had purchased it when there was no attachment and also 
other grounds. The objections were dismissed. 






‘ing to their 


Objectors appealed. 


Mohan Lal Nehru (for Havibans Sahai), for the respondents, 
raised a preliminary objection that no appeal lay. The appel- 
lants having denied that the property was under attachment 
were not the representatives of the judgment-debtor and could 
not prefer an appeal under section 244, C. P. C. 


Kalindi Prasad, for the appellants, submitted that the Court 
below having found that the property was under attachment . 
when the appellants purchased it, and no objection having been 
taken to that finding, the appellants were to be deemed t} 
representatives of the judgment-debtor. 





te 


Laljimal v. Nand Kishore [1897] I. L. R., 19 All, 882. {4 


On the merits of the case he submitted that in the partiti“, 
case the respondents ought to have taken the plea that th i 
property being under attachment could not be sold to the ` 
appellants, and not having done so, they were barred by Expla- 
nation IT to section 13, ©. P. C., from raising it. 


Mohan Lal Nehru not called upon to reply. 


‘The judgment of the Court was delivered by 

Banergi, J—The respondents got a decree for money in execu- 
tion of which they caused certain immoveable property to be 
attached. A part ôf that property has been purchased by the 
appellants pending the attachment. When the respondents ap- 
plied for sale of the property in execution of the decree, the appel- 
lants objected to the sale upon various grounds. The Court 


below overruled their objections. Hence the appeal. 
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The Magistrate, after finding the above facts, was of opinion CRIMINAL, 

t the offence in section 415 of the Indian Penal Code had been 1908. 

mmitted by Bishan Das. Fe held that Bishan Das’s conduct in —— 

t disclosing the fact of the mortgage came within the purview oa Das 
of the words dishonest concealment in the explanation to section Kixg-Ex- 
415 of the Indian Penal Code. He was of opinion that the TEROR; 
mortgage being a registered one, Babu Lal must be held to have 
had constructive notice of the same, and that he had no remedy 
against Bishan Das in the Civil Courts. The Magistrate, there- 
fore, held that the word dishonest in the explanation to section 
415 of the Indian Penal Code was not used in the strictly technical 
sense defined in the Penal Code, but in the sense in which it 
was used in general parlance. He thought that at any rate 
Bishan Das’s conduct was fraudulent, and though the word frau- 
dulent did not occur in the explanation, it occurred in the body 
of the section, and the explanation must be intepreted in the same 
wide sense as the section itself. He convicted Bishan Das under 
section 417 of the Indian Penal Code, and sentenced him to a fine 
of Rs. 500. On appeal, the Sessions Judge took the same view, 
both of facts and law, but reduced the fine to one of Rs. 250. 


Satya Chandra Mukerji, for the applicant, contended that on 
the facts found no offence had been committted. The question 
was whether Bishan Das’s conduct came within the purview of 
the words dishonest concealment in the explanation to section 
415 of Indian Penal Code. It lay on the prosecution to prove that 
there was a legal obligation on the accused to disclose the fact 
of the mortgage and that he secured a wrongful gain to himself 
by not disclosing the same. The obligations of vendors of pro- 
perty were set forth in section 55 of the Transfer of Property Act 
and the seller was not bound to disclose any fact which the buyer 
could with ordinary care discover. The mortgage in question 
being a registered one and it being settled law in these provinces 
that registration was notice, there was no legal obligation on 
Bishan Das, and he was not guilty of an illegal omission. The 
Magistrate’s view that the word dishonest in the explanation to 
section 415, I. P. ©., was used in a very wide sense and included 
any frudulent conduct whatsoever was totally untenable, and 
there was no authority in support of it. When a word was 
defined in any Act, it was always used in thdt Act in the sense 

- disclosed by the®definition and a more liberal interpretation 
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CrixiNat. could not be put on it. The conviction could not therefore, 
1905. supported. , 


y š 
Bisnan Das W. K. Porter, Assistant Government Advocate, for the Crow 
K oe submitted that in view of the recent decision of this Court in’ - 
ING-EM- 


Gendan Lal v. Abdul Aziz Khan [1904] A. W. N., 265. 
PEROR. . 
— he could not support the judgments of the Courts below. 


The following judgment was delivered by 


Aikman, J. AIKMAN, J.—The applicant, Bishan Das, was convicted by a 
Magistrate of the first class of the offence of cheating and sen- 
tenced under the provisions of section 417 of the Indian Penal 
Code to pay a fine of Rs. 500 or in default to undergo 3 months’ 
rigorous imprisonment. The conviction was affirmed on appeal 
by the learned Sessions Judge, but the fine was reduced to one 
of 250 rupees. This Court is moved in the exercise of its revi- 
sional powers to set aside the conviction on the ground that 
the facts found are insufficient to establish a charge of cheating 
as defined in section 415 of the Indian Penal Code. It appears 
that the applicant, Bishan Das, sold to the complainant, Babu 
Lal, certain landed property which Babu Lal discovered, had 
been previously mortgaged along with other property by his 
vendor, Bishan Das. The sale-deed does not state that the 
property sold is unencumbered, and it has not been found that 
Bishan Das actually deceived the complainant by representing 
to him or leading him to believe that the property was free-. — 
from encumbrance. In my opinion the conviction cannot be 
supported. Itis true that the explanation appended to section 
415 lays down that a dishonest concealment of facts is a decep- 
tion within the meaning of the section. If we turn to the 
definition of the word “dishonesty” to be found’ in section 
24 of the Code, we find that a dishonest act is an act done with 
the intention of causing wrongful gain to one person or wrong- 
ful loss to another. Section 23 defines ‘wrongful gain’ as 
gain, by unlawful means, of property to which the person 
gaining is not legally entitled. Similarly a ‘wrongful loss’ is 
defined as the loss, by an unlawful means, of property to 
which the person losing is legally entitled. The unlawfulness 
of the means used is a necessary element in a criminal dis- 
honesty. Now, in the present instance, I cannot find anything 
unlawful in the means used by the applicant. There was no 
obligation, cast on him by law, to disclose tò his vendee the * 
existence of the mortgage inasmuch as the mortgage had been 
effected by a registered instrument, and the vendee could with 
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ordinary care ‘have ascertained its existence. He might also 
have ascertained its existence by questioning his vendor. Had 
he done so and had the vendor falsely represented the property 
to be unincumbered, the case would have been very different 
j as there would bave been an actual misrepresentation by the 
vendor sufficient to constitute the offence of cheating. It might 
be thought at first sight that the illustration appended to section 
415 is opposed to the view set forth above, but the case contem- 
plated in that illustration is clearly distinguishable. The illus- 
tration referred to deals with the case of a person selling or mort- 
gaging an estate which he has previously sold and conveyed away. 
In that case a person, who knows that he has got no right left 
to a property, deals with it as if he had, his conduct amounts 
to a representation that he had a subsisting right in the estate, 
although he well knows, that he has not. In the case before 
me, the seller still owned an interest, viz., the equity of redemp- 
tion in the property which he conveyed to the complainant. For 
all that he knew to the contrary, the vendee might have been 
aware, at the time of his purchase, that the property, he bought, 
Was under a mortgage. I have no hesitation in holding that the 
dishonest concealment of facts referred to in the Explanation to 
section 415, is a dishonest concealment of facts, which, it is the 
duty of the person. concealing them, to disclose to the person 
with whom he is dealing. The Magistrate, in his judgment, 
argues that it is not necessary that wrongful gain or wrongful 
loss should have been caused, in as much as the conduct of the 
defendant, if not dishonest, was, at least, fraudulent. If the 
applicant refrained from disclosing, the existence of the incum- 
brance, his conduct might be immoral, but it would not, in my 
opinion, be fraudulent, any more than would the conduct of the 
seller of a horse, who knowing that the horse had a splint did 
not disclose the existence of the splint to a purchaser. Of 
course, I refer to a case in which the vendor has not actively 
deceived the purchaser by representing the horse to be sound. 
Illustration (a) of sectiow 17 of the Contract Act is as follows :— 
A sells, by auction, to B, a horse which A knows to be unsound. 
A says nothing to B, about the horse’s soundness. This is not 
fraud of A. The same is the law in England. In the ease of 
Horsfall and others v. Thomas(’), Brauwer, B., says, “The fraud 
must be committed by the affirmance of something, not true 
“within the knowledge of the allirmer, or by the suppression of 
something, which is true and which it was his duty to make.” 
(1) 31L. J., Exch, 322, S. C. 1 H. and C. 90, 
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Aikman, J. 
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1905. 
end 
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PEROR. 


Aikman, J. 


CRIMINAL. 


1905. 
r 


March 18. 
Knox, J. 





HIGH COURT [A: L. J. R: 


When there is a concealment of fact, Iam of opinion, that there 

is neither fraud nor dishonesty, within the meaning of fhe 
criminal law, unless there isa duty imposed by law, as between. 
the accused and the person with whom he is dealing to make 
that fact known. For the above reasons I quash the conviction 

of the applicant, Bishan Das under section 417 of the Indian > 
Penal Code. The fine, if paid, must be refunded. 


S. 0. M. ; oe, Application allowed. 


BIHARI LAL AND OTHERS 
VETSUS 
CHHAJJU AND ANOTHER.* 


Code of Criminal Procedure (V of 1898), section 145—No order in writing— 
Ultra vires— Revision, 


Where a Magistrate has recorded no order in writing under section 145, 
Code of Criminal Procedure, stating the grounds of his being satisfied that 
a dispute likely to cause a breach of the peace exists concerning immove- 
able property, his proceedings are not such as are justified by Chapter -~ 
XII of the Code, and may be set aside in revision as entirely without 
jurisdiction. - 


APPLICATION For CriminaL Revision of an order (November I, 


1904) of Babu Raghunath Prasad, Magistrate of 1st class, Muzat- 
farnagar. 


Rani Dharam Kunwar was the zamindar of mauza Bhuwa. 


Bihari Lal and others were cultivators of several plots of land in 
that mauza. The zamindar ejected them from those plots through 
the Revenue Court in 1308 and 1309 Fasli. They again took 
wrongful possession. She sued them in the Civil Court and got 
possession through the Amin on May 13, 1903. She then leased 
the land to a thikadar, who sublet them to Chhajju and Hardial. 
The sub-lessees cultivated the lands and sowed chart in them. 
Bihari Lal and others thereupon filed & complaint under section 
145, Act V of 1898, alleging that they had never been dispossed, 
and that Chhajju and Hardial wanted to enter into forcible 
possession. The Magistrate without recording an order as requir- 
ed by section 145, issued notice to the opposite par ties, and after 
hearing them, dismissed the complaint. ° 


Bihari Lal and others applied for revision of this order. 
Cr. R. 27 of 1905. 


ri 


f 


} 
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G; Dillon, for the petitioners, submitted that the Magistrate did 
not comply with provisions of section 145, Act V of 1898. He 
did not record an order showing that there was a likelihood of a 
breach of the peace being committed. In the absence of any such 
order, tho order of the Magistrate dismissing the complaint was 
ultra vires, 


5. B. Sarbadhicary, for the opposite parties, heard. 
Assistant Government Advocate (W. K. Porter), for the Crown. 


The following judgment was delivered by _ 

Kyox, J.—The learned counsel for both the parties in this 
case agreed that there is on the record no order in writing, as 
required by section 145 of the Code of Criminal Procedure, in 
which the learned Magistrate has, as required by that section, 
stated the grounds of his being. satisfied that a dispute likely to 
cause a breach of the peace exists concerning the immoveable 
property referred to in his order of the Ist of November, 1904. 
This being the case, I am compelled to hold that the proceedings 
are not such proceedings as are justified by Chapter XII of the 
Code of Criminal Procedure. The learned counsel for both the 
parties are further agreed that there is uo other section of the 
Code of Criminal Procedure under which the procedure taken by 
the Magistrate could have been taken. I set aside all the pro- 
ceedings as being entirely without jurisdiction, together with 
the order passed nominally under section 185 of the Code of 


Criminal Procedure. 
J. B. L. , Proceedings set aside. 
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Nov. 11. 


STANLEY, C.J. 
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BALDEO BAKSH SINGH AND ANOTHER.” 
versus 
RAJ BALLAM SINGH. 


Code of Criminal Procedure—section 145—whether order without jurisdic- 
tion—High Court—Revision. 


A Magistrate is not justified in disregarding the decree of a Civil Court. 
Tt is his duty to uphold and carry out that decree so far as lies in him to 
do so. Daulat Koer v. Rameswari Koeri (I. L. R., 26 Cal., 625.) 

A Civil Court decreed redemption of certain share in a zemindari. The 
mortgagee claimed to remain in cultivatory possession of certain plots of 
land, contending that the decree of the Civil Court did not affect his rights 
asa tenant. Upon a dispute for possession arising between the tenant 
and the mortgagor's representatives, held that the Magistrate had jurisdic- 
tion to pass an order under section 145 of the Code of Criminal Procedure 
and that therefore the High Court could not revise his order. 


Criinat Revision against an order of Balu Bhola Nath Chat- 
terji, Magistrate, 1st Class, GCorakkpur, dated 22nd July, 1903. 


One Raj Ballam Singh was the mortgagee of the shares of 
four persons. ` Baldeo Baksh Singh and Ragho Prasad Singh 


` purchased the rights of the mortgagors in three-fourths of the 


mortgaged property and sued them for redemption of thr 
fourths of the mortgaged property. The suit was decreed 
Baldeo Baksh Singh and Ragho Prasad Singh were pu 
possession of the property redeemed on the 26th September, + 
and were entered in the revenue records as owners thereof. 
Raj Ballam Singh claimed to be in cultivatory possession of 
certain holdings situated in the property redeemed, and he alleged 
that the decree of the Civil Court for redemption did not deprive 
him of his cultivatory possession. He applied to the Magis- 
trate alleging that Baldeo Baksh Singh and Ragho Prasad Singh 
were trying to oust him from the holding by force. The Ma- 
gistrate held that the decree of the Civil Court gave Baldeo Baksh 
Singh and Ragho Prasad Singh possession as owner and in exe- 
cution of that decree the tenant rights of Raj Balam Singh 
created by himself when he was in possession as mortgagec, had 
not been interfered with in execution of the decree. The Ma- 
gistrate passed an order under section 145 of the Code of Cri- 
minal Procedure, declaring Raj Ballam Singh to be in possession 
2No. 552 of 1903. 











HIGH COURT. 


holdings in question and forbidding all disturbance of 
ossession unless Raj Ballam Singh was evicted in due 
se of law. This order was brought up in revision to the 
gh Court. 


Satya Chandra Mukerji, for the applicants, 
C. R. Alston, for the opposite party. 


The following judgment was delivered by 


Sranzey, C. J. Unless the Magistrate acted without jurisdic- 
tion in passing the order which is now objected to, no case 
has arisen for the exercise of revisional jurisdiction of this Court. 
If the applicants, Baldeo Baksh Singh and Ragho Prasad Singh, 
were put into actual possession of the property in dispute upon 
the oceasion of the execution of the decree of September, 1902, 
I should doubtless have no hesitation in following the decision to 
which I have been refered in the case of Dowlat Koer v. Rameswart 
Koeri. C) A Magistrate is not justified in disregarding the 
decree of a Civil Court. It is his duty to uphold and carry out 
that decree so far as lies in him to do so. This is what is laid 
down in the case to which I have referred. It appears, however, 
from the perusal of the judgment of the learned Magistrate in 
this case, Which has been very carefully prepared and which 
shows that he went into the evidence on the question of posses- 
sion with care and at considerable length, that before and after 
the date of the execution of the decree in question, Raj Ballam 
Singh was, as it is called, in cultivatory possession of the lands 
in dispute. This being so, the decree only appears to have 
dealt, as the Magistrate points out, with the proprietorship of the 
land. Raj Ballam Singh was never disturbed in his possession 
of the holdings. That being so, I fail to see how it could be 
contended that the learned Magistrate had no jurisdiction to pass 
the order which he did pass. His duty it was to ascertain who 
was in actual possession, and he has ascertained that question 
on evidence which appeared to him to be satisfactory. This being 
my view of the case, the rule must be discharged. 


8. 0. M. Application dismissed, 
(1) [1899] I. L. R., 26 Cal, 625. 
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Crvit. MOIN-UD-DIN KHAN AND OTHERS 
1905. versus 
ee 
Feb. 21. CHAJJU SINGH.* 
Brarr, J. Execution of decree—Order striking off an application—Second appli- 
Banergl, J. cation—Code of Civil Procedure (Act XIV of 1882), section 285-——Limi- 


= tation—Indian Limitation Act (XV of 1877), article 179. 


Held that where in consequence of proceedings taken by some judgment- 
debtors to set aside a sale held in execution of a decree there was 
delay in the making of the second application for execution, which was 
made more than three years after the first application which had been 
ordered to be struck off, the second application, though made in the 
form prescribed by section 235 of the Code of Civil Procedure, was not 
an application for execution de novo, but was an application to revive the 
former execution proceedings, and execution of the decree was therefore 
not time-barred. Rahim Ali Khan v. Phulchand, 1. L. R., 18 AIL, 482 


followed. 


Execution First APPEAL from the decree (April 21, 1904) of 
Pandit Girraj Kishore Datt, Subordinate Judge, Moradabad. 


Application for execution of a decree. 


The decree in this case was one passed for sale on a mortgage, 
under section 88 of the Transfer of Property Act (IV of 1882), 
on the 5th July, 1897. It was followed by an order absolute- 
under section 89 of the said Act. The decree-holders applied 
for execution of the decree on the 28th June, 1898. The record 
was transmitted to the Collector who sold the hypothecated pro- 
perty on the 20th September, 1899. Two of the judgment- 
debtors, Dhanpat Rai and Nand Kishore, applied to set aside 
the sale. Their application was granted, and the sale set aside 
on the 26th July, 1900. The appeal to the High Court against 
this order setting aside the sale was dismissed on the 18th Feb- 
ruary, 1902. The third judgment-debtor, Jugal Kishore, did 
not take any objections to the sale. The respondent, Chajju 
Singh, was the representative-in-interest of Jugal Kishore by 
reason of purchase at an auction sale held in another decree and 
mutation of names had been effected in his favour on the 21st of 
March, 1894. The respondent was not a party to the appellants’ 
suit, nor was he a party to the order absolute, nor to the first appli- + 
cation for execution made in 1898. The application for exe- 

: #No. 189 of 1904. 
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cution of the decree, which gave rise to the present appeal, was Civit. 
made on the 18th April 1902. It asked for the sale of the hy- 1905. 
pothecated property, including that of the respondent. It was “~~ 
made in the form prescribed by section 235 of the Code of Civil a ae 


, “Procedure. The respondent pleaded limitation, and this plea 
S was allowed by the Subordinate J ud ge. 


~ 


m 
CHAJJU SING 


Decree-holders appealed. 


Muhammad Ishaq, for the appellants, submitted that the Subor- 
dinate Judge was wrong in holding that the present appli- 
cation was barred by time. It was in fact an application to 
revive the former application of 1898, which could not be pro- 
ceeded with on account of the sale having been set aside, and 
the appeal against the order setting it aside. The order on the 
former application was to the effect, ’‘ Let the case be struck off 
the file as the decree has not been satisfied”. This was a wrong 
order, and could not extinguish that application. He relied 


upon 
Rahim Ali Khan v. Phul Chand [1896] I. L. R., 18 All, 482. 


~~  , Tej Bahadur Sapru, for the respondent, contended that exe- 
cution was time-barred. The respondent was no party to any of 
the previous proceedings. The present application was not an 
application to revive the first application, as it was made in the 
form prescribed by section 235 of the Code of Civil Procedure, 
and the former application had come to an end by reason of the 
order passed on it. At any rate the decree-holder could not take 
advantage of the proceedings which followed upon the other 
judgment-debtor’s application to set aside the sale of the 20th 
September, 1900. The decree-holders themselves were to blame 
for the delay. He relied upon 

Thakur Prasad v. Abdul Husain and another [1896] I. L. R., 23 AL., 13. 


Muhammad Ishaq was not called upon to reply. 


-The judgment of the, Court was delivered by 


Brar, J. It appears to us that this case falls upon every Blair, J. 
point óf principle within the ruling laid down in Rakim Ali 
Khan v. Phul Chand(:). That is the decision of a Full Bench 
and is in favour of this appeal. The present application is not in 
substance an application for execution de ‘novo, but an appli- 

e cation -to revive the former execution proceedings The order 
for sale passed on the previous occasion not having been carried 
(1) [1896] I. L. R., 18 All, 482, 
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out according” to ‘law, and the sale having been set aside, the 
Court was valepated to the position which it occupier at the 
time of the order for sale. We therefore find that there is no 
bar of limitation. The appeal is decreed with costs and the, 
order of the Court below is set aside. The case will go back to 
the Court below with directions to proceed with the executions 


_O£ the decree according to law after disposing of the other ob-: 


jections raised by the judgment-debtor. 


T. B. S. Appeal deereed.—Cause remanded, 
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CHET RAM AND OTHERS 
VErSUS 
BARUMAL ann otmers.* 


Mortgage—Purchase of_equity of redemption by first mortgagee—Deeree 
for sale obtained by second’ mortgagee—Sale in exceution—Purchase by 
decrec-holder—First mortgagce’s suit for avoidance of sale dismissed— 
Second mortgagee’s suit for redemption of prior mortgage decreed— 
Suit for possession by auction purchaser—Iirst mortgagee not entitled- 
to plead a right to redeem second mortgage—Res judicata. 


A mortgaged certain property to B in 1872 and again in 1873, B ob- 
tained a decree for sale in December, 1880, and in lieu of the decretal 
amount purchased the hypothecated ‘property by a private sale in 
November, 1883 and took possession. In July, 1883, A had re-mortgaged 
the same property along with some other to C, who obtained a decree 
for sale ‘in February, 1884. To C’s suit and decree B was, a party, but 
not to any proceedings in execution, nor was he a party to the order 
absolute for sale which was obtained by C in January, 1893. The 
mortgaged property was sold in execution of C’s decree in November, 
1896, and was, purchased by C. B thereupon brought a suit for a declara- 

_ tion that the auction sale was void as against him, which was dismissed. 
C then sued for redemption of B’s mortgage and gota decree in July, 
1899, but failing to obtain possession, sued B for recovery of possession. 
Held that B was not entitled to redeem C. He might and ought to 
have raised this plea in the two previous litigations or discharged C's 
decree while under execution, and, not having done so, he was barred by 
section 13, explanation ii, Code of Civil Procedure, from setting up a 
title to redeem. 


SECOND APPEAL from the decree (January 31, 1903) of Babu 
Ram Dhan Mukerji, Assistant Sessions Judge of Saharanpur, 
affirming the decree (June 8, 1902) of Panflit Kanahya Lal, - 
Munsif, 


_ #9. A. 407 of 1908. . 
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The facts of the casé are fully set out, in the judgment and 
are as follows :— 

‘The property in suit belonged to one Shibba yis made a isu- 
o mortgage of it to the appellants Chet Ram and 


—óthers on the 9th of August, 1872. On the 16th of September, 


1873, he made a simple mortgage of the same property to the 
same mortgagees, Upon this simple mortgage a decree was 


_ . obtained on the 2nd of December, 1880, for sale of the mortgaged 
property. On the 16th of July, 1883, Shibba made a simple 


mortgage of the same property, and two bullocks, to the 
plaintiffs-respondents. On the 22nd of November, 1883, Shibba 
sold the property in suit to the appellants Chet Ram and others, 
the consideration for the sale being the amount of the decree 
obtained by them on the 2nd of December, 1880. That decree 
was thus satisfied ; Chet Ram and others are in possession of the 
property by virtue of this purchase. On the 21st of January, 


1884, the respondents, Barumal and others, brought a suit ` 
.for sale upon their mortgage of the 16th of July, 1883, and 


obtained a decree on the 2nd of February, 1884. The ap- 
pellants, Chet Ram and others, were impleaded as defendants 


-in that suit, but it appears that they were so impleaded on the 
ground that they had purchased the two bullocks hypothecated 
bi the mortgage deed of the respondents. They, however, set 


up the prior mortgages in their favour but the Court pass 
ed a decree for sale of the mortgaged property. On the 28th 
of January, 1893, an order absolute for sale was obtained by the 
respondents. But neither to the proceedings in which the order 
absolute was passed nor to the subsequent execution proceed- 
ings were the appellants, Chet Ram and others, joined as parties. 
The mortgaged property was sold by auction in execution 
of the respondent’s decree on the 20th of November, 1896, 
and they themselves became the purchasers. Chet Ram and 
others, the appellants here, thereupon brought a suit for a dec- 
laration that the auction sale was void as against them. This 
suit was dismissed on*the ground that they had no cause of 
action. The respondent, however, recognising the position of 


- Chet Ram and others as prior mortgagees, whose rights as such 


still subsisted, brought a suit against them, for redemption 
of the two mortgages made in their favouw in 1872 and 1873, 
and in that suit they also claimed possession, A decree was 


* passed in their favour on the 13th of July, 1899, and in 


execution of it they obtained. formal delivery of possession. 
When, however, they applied for mutation of names, ` their 
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application was opposed, by Chet Ram and others, and in conse- 


_ quence of this opposition the respondents brought the present 


suit for recovery of possession of the disputed property. The 
claim was resisted upon various grounds. The Court of first 
instance granted the plaintiffs a decree which was afirmed “by+ 
the lower appellate Courts’. 


Defendants appealed. 


Mohan Lal Nehru (for Motilal Nehrw), for the E sub- 
mitted that the defendants had not lost their right of redemp- 
tion, They claimed a right of redemption by virtue of their 
purchase of 1883. They were not bound by the sale which took 
place in execution of plaintifs decree as they were not made 
parties to the proceedings which resulted in the order absolute 
and sale. 

Kadir Buksh v. Jwala Prasad [1904] 1 A. L. J. R., 288. 

Parbati Charan Chatterji (with him Sundar Lal), for the re- 
spondents, contended that the defence set up by the appellants 
ought to have been set up in the redemption suit which the 
plaintiffs- brought. This defence would have defeated the 
plaintiff's claim for possession. ya 


à Mohan Lal Nehru submitted that the decree in the redemp- 
tion suit did not award possession to the plaintiffs. It was held- 
by a Full Bench in. 

Sita Ram v. Madho Lal [1901] I. L. R., 24 ANL., 44. 
that a second suit for redemption would ‘not be barred by. 
the principle of res judicata unless there was an order debarring 
the mortgagee of his right to redeem. Ifa second suit could be 
brought, surely a defence which could have been set up but was 
not set up, might be set up in the second suit for possession. 


` The judgment of the Court was delivered by 

BANERI, J. The only plea raised in this second appeal, which 
arises out of a suit brought by the respondents for possession, is 
that the defendants-appellants should have been allowed an op- 
portunity to redeem the mortgage held by the respondents upon 
the basis of which they obtained the decree in execution of which 
they purchased the property in suit. In order to understand the 
plea it is necessary to state a few facts. 

{His Lordship after stating the facts as given above continued :] 

It is contended on behalf of the appellants” that as they pur-~ 
chased the property on the 22nd of November, 1883, that is, sub- 
sequently to the mortgage made, in favour of the respondents, by 


* 
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Shipba, they as purchasers of the equity of redemption are entitled 
to redeem that mortgage, that as they were not rhade parties 
to the proceedings which ended in the order absolute for sale 
and the actual sale of the property, their right of redemption 
. ’ still subsists, that the Court below ought to have afforded 
them an opportunity to redeem the respondent’s mortgage, 
and that the decree for possession to have been made conditional 
upon their not redeeming that mortgage. We are of opinion 
that the appellants are precluded from raising this contention. 
The plea is one which the appellants might have’ raised had 
they so chosen and ought to have raised in their defence, in 
the former suit brought by the respondents which ended in 
the decree of the 13th July, 1899. If they had put forward that 
plea in the former suit, the Court would have determined the 
——~-question, whether they had a right to redeem the mortgage 
made by~Shtaba in favour of the respondents. They did not 
advance any such plea, and the suit was decided against them. 
! Therefore, ‘under the previsions of section 13, explanation IT, of 
the Code'of Civil Procedure, the defendants are as much bound 
—~Sy the decision in the former suit as if they had expressly set up 
the defénce now put forward, and it had been decided advereely 
to them. Consequently, it is no longer open to them to put for- 
. ward the same defence in the present suit. Under the circum- 
stances it must be taken that their right to redeem the res- 
pondent’s mortgage, was negatived by the Court in the former 
suit when it made a decree in favour of the respondents. There 
must be an end to litigation, and if we were to allow the de- 
fendants appellants to raise a plea which they might and ought to 
have raised in the previous litigation between the parties, there 
would be no end to the litigation which might arise. The appel- 
~, lants here had upon several occasions an opportunity to set up 
the defence which they now bring forward. In the suit which the 
respondents brought upon iheir mortgage, the appellants, who 
were impleaded as defendants, could very well have urged that 
they were entitled to redeem the respondents. Before the auction 
sale which took place in execution of that decree, they might have 
discharged the amount of the decree and thus averted the sale of 
the property. Subsequently, when they themselves br ought a suit 
after the auctiou they could have advanced thè plea that t they had 
„a right to redeem the mortgage for the discharge of which that 
sale had taken place. Again, when the respondents brought their 
a suit for possession, the defendents could certainly have raised the 
plea that they as subsequent purchasers were entitled to redeem 
XXXIX’ 
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Civ. the plaintiffs, and we think that they were bound to raise that 


1905. plea. It would we think be promoting, -instead of putting 
=~ an end to litigation if after the omission of the defendants to 
Cuer Raw avail themselves of those opporttinities they were permitted- to 


v >` ~ 
Baruxau advance the same contention in the present suit. It was urged. 


Boui, J. OF behalf of the appellants that as, according to the Full 
anette Bench ruling of this Court in Sita Ram v. Madho Lal(?) a mort- 
`  gagor who once obtained a decree for redemption, may bring 
another suit for redemption upon his failure to pay the 
mortgage money in compliance with the decree, the appel- 
lants in the present suit should be allowed to redeem the 
plaintiff's mortgage. This contention in our judgment has ‘no 
force. The question is one of the appellants’ right to redeem 
the plaintiffs’ mortgage. If that right was negatived in a 
previous suit, they cannot in any subsequent suit ask for re- 
demption upon the basis of the same right. | As we have already 
pointed out, the effect of their omission to set up in the previous 
suit the defence which they now raise is, that it must be taken 
that the Court refused in the previous litigation to recognise the 
right which they now claim. ‘That being so, we think the.de-. 
fendants are precluded from setting up the plea which they now 
put forward, and the Courts below were justified in repelling that 
plea. We accordingly dismiss the appeal with costs, including 
fees on the higher ies 
M. L. N. . Appeal dismissed. 
(1) LL R., 24 All, 44. : 
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MUHAMMAD INAYAT ALI KHAN 


me < versus 
unre MUHAMMAD MURAD ALI KHAN.* 
‘General Clauses Act 1 of 1904, (Local), Section—6—Effect of a re- 
r pealing Act on a pending appeal—N.-W. P. Tenancy Act (Local), II 


of 1901, section 201 (3)—Suit for determination of title—Decree for 
profits previously passed—Iiffect of the appellate decree of a Judge in 
a suit brought in the Revenue Court—Res judicata. 


ae 


An appeal pending at the time when a repealing Act comes into force, is 
not affected thereby. Section 201 of the N.-W. P. Tenancy Act, 1901, is 
not applicable to an appeal against a decree for profits filed under Act 

RS ree of 1881, and a suit brought in the Civil Courts by the defeated 
party fora declaration that he was the owner of the share in respect 
of which theslecree for profits had been passed is not a suit under 
clause (3) of that section. 

The decision of the appellate Court in a suit brought in the Court of 
Revenue under section 93 of Act No. XII of 1881, although it is the 
decision of a Civil Court, has no higher effect than if it were the de- 
cision of the Court of first instance, that is, of the Revenue Court; 
consequently, the decision of that Court on a question of title is no bar 
to the maintenance of a suit brought in the Civil Court for the deter- 
mination of the plaintiff's proprietary title. 

Ashraf un-nisa v. Ali Ahmad, I. L. R., 26 AN., 601 referred to. 


First APPEAL from the order (May 16, 1904) of Babu Pra- 
matha Nath Banerji, Assistant Sessions Judge of Meerut, in- 
vested with the powers of a Subordinate Judge, reversing the 
decree of (August 10, 1903) of B. L. Merh Esq., Second Addi- 
tional Munsif of Meerut. 


? 
l 





















> declaration of the plaintiff’s title to a certain share 
ata. 

al facts of the case are as follows : — 

, defendants as recorded co-sharers had brought a 
1e present plaintiffs for their share of profits. The 
instance dismissed the suit, holding that the then 
sh recorded as co-sharers, had ceased to be co- 
¿of appeal reversed that slecree and decreed 
efendants, now plaintifis, brought the 
that the then plaintiffs, now de- 
the village. The Court of first 
4 of 1904, 
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instance dismissed the suit holding that the former decision 
barred the .present suit. The Judge reversed the decree and 
remanded the suit for trial on the merits. l 


~ 


Defendants appealed. . eh 


Ohdedar, for the appellants. - This is not a suit, under section 
201 (3) of the Tenancy Act, (Local) IT of 1901. The appeal 
in the suit for profits was decided under the old Act (XII 
of 1881). The repeal of that Act by the N.-W. P. Tenancy .- 
Act, 1901, did not affect the appeal, which was pending when 
the latter Act came into operation. 

_ General Clauses Act (Local) I of 1904, section 6. 

Ashfak Husain v. Kalian Das [1889] 9 A. W. N. 106. 


An appeal is a continuation of the suit. 

Deb Narain Dutt v. Narendra Kishan [1889] I. L. R., 16 Cal., 267 at p. 278. 

The Court in deciding that appeal, neither could, nor did, give 
effect to the presumption referred to in sub-section (3) of section 
201, N.-W. P. Tenancy Act. The former case was decided upon 
its merits. The question of title was fully gone into and decided 
in favour of the appellants. The present sult was therefore 
barred by the principle of res judicata, 

In deciding suits under section 93 of the Rent Act, the Re- 
venue Court is competent to decide all material questions, in- 
cluding a question of proprietary title, arising therein, and its 
decision has the same effect as that of a Civil Court. 


Amir Sinyh v. Namit Prasad, I. L. R., [1887] 9 Al., 3881. 

Harcharan Singh v. Har Shankar Singh [1894] I. L; R., 16 AN, 464. 
upheld in appeal under the Letters Patent. 

[1895] I. L. R., 18 AN., 59. 

Sheo Narain Rai v. Parmeshar Rai [1896] I. L. R., 18 All, 270. 


‘A District Judge is always a Civil Court. He is no 
into a Revenue Court while hearing a rent appeal u 
189. 

Section 93 of Act XII of 1881, and the heading 
Schedule of the Tenancy Act (II of 1901). 

The word “powers” in section 582, C: P. C., d 
jurisdiction. , 

Abdul Majid, forthe respondents. A 
an appeal under the Rent Act, is a Rey 
on a question of title cannot o 

Ashraf-un-niea v. Ali Ahmad [1904] 
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ments could gave the operation of limitation against Zia-ul-Haq 
or his legal representatives. Gul Bibi was made a defendant, 
because she was a transferee of the mortgaged property and 
any acknowledgment of the debt by Zia-ul-Haq after the trans- 
fer could not bind her. One judgment-debtor could not keep 
the decree alive against the other by making any acknowleg- 
ments. He referred to sections 20 and 21 of the Limitation Act. 


J.N. Chaudri (with Rahmatullah), for the respondent sub- 
mitted that the application for amendment was really an ap- 
plication for review of judgment, and a notice issued on such 
an application gave a fresh start to the operation of limitation. 

Payments made by Zia-ul-Haq saved the operation of limita- 
tion against all the joint judgment-debtors. He referred to 

Mitra’s Law of Limitation, 4th Ed. p. 359. 


Rahmatullah on the same side, submitted that Gul Bibi having 
derived title from Zia-ul-Haq, was bound by the acknow- 
ledgment. Acknowledgment by one bound all joint debtors 
except persons mentioned in sections 19 and 20. After part pay- 
ment the judgment-debtor could not question the decree-holder’s 
right to execute. 

Madhusadan v. Braj Nath [1871] 6 Ben. I. L. R., 299. 

Ifany payment was made by one of the several joint judgment- 
debtors it would exonerate all the persons. The decree-holder 
did not admit the gift to Gul Bibi. That was collusive. The 
property was the property of Zia-ul-Haq. That point ought to 
be tried. 

Application for bringing the heirs of the deceased on the record 
was an application to take a step in aid of execution and notice 
saved limitation. Even an application for amendment saved 
limitation. 

Kali Prosunno Basu v. Lal Mohun Guha [1897] 25 Cal., 258. 
approving 
Kishen Sahai v. The Co ollector of Allahabad [1881] 4 AN., 137. 


The i gment of me Conti was delivered by 


and decree 
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perty Act was made on the 7th of ‘December, 1899, and was 
granted on the 14th of April, 1900. The present application for 
execution was presented on the 3rd of June, 1903, that is, after 
the expiry of more than 3 years from the date of the order abso- 
lute. The application is on the face of it barred by limitation, _ 
but the decree-holder invokes in aid certain proceedings to which 
we shall presently refer. On the 25th of September, 1902, the 
decree-holder made an application under section 206 of the 
Code of Civil Procedure for amendment of the order absolute. 
As Zia-ul-Haq had in the meantime died, his legal representatives 
were made parties to the application. Some of these legal re- 
presentatives being minors, an application was also made for the 
appointment of Gul Bibi as their guardian ad litem. Upon this 
application a notice was issued to Gul Bibi to show cause why she 
should not be appointed guardian of the minors—the 22nd of 
November, 1902, being the date fixed for hearing. On that date 
an order was made appointing her guardian of the minors, and a 
further order was passed directing a notice under section 248, 
clause (b`, of the Code of Civil Procedure to issue. The learned 
Subordinate Judge has held that a fresh start for the computa- 
tion of limitation was obtained by the cecree-holder from the 
date of the issue of this notice under article 179, schedule ii, of 
the Limitation Act, and that as the application for execution was 
made within 3 years from that date, it was within time. This 
view of the learned Suborninate Judge cannot be supported. A 
notice under section 248 presupposes the presentation of an 
application for execution and the pendency of such an applica- 
tion in a Court. No such application was pending at the time when 
the Court in this case directed notice to issue under section 248, 
clause (b). The application pending was the one for amendment 
of the order absolute. Mr. Chaudri, the learned Advocate for 
the appellant, conceded in the argument before us that an appli- 
cation for amendment cannot be regarded as an application for 
execution. Further, although the notice which was actually 
issued, purported to be a notice under stction 248, clause D), yet 
it called upon the par ties to o whom it was issued to show cause 
why the appa danot be granted. So 
e issued under 
> application 
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ns, however, argued that the application of the 25th Cryin. 
Dtember, 1902, for amendment of the ordér absolute 1905. 
led to the decree-holder, a new start for the computa- —~ 
n of limitation. If that application be regarded simply ee Brsr 
as an application for amendment, it was not an application Daxnyi Diy. 
to take a step in aid of execution. This was decided in the 
case of Daya Kishan v. Nanhi Begam(?); and in the rulings 
referred to in that case. It was further contended that the appli- 
cation for amendment of the order absolute was in reality an 
application for review of judgment. This contention also is in 
our opinion untenable. The application in this case was in 
& form and substance an application for amendment, under the 
provisions of section 206 of the Code of Civil Procedure. It does 
not ask the Court to review its judgment in the proceedings 
under section 89 of the Transfer of Property Act, but only prays, 
that the formal order absolute which, it was said, did not har- 
monise with the judgment of the Court be amended. It is, 
r therefore, clearly an application for amendment under section 
206, and not an application for review of judgment. The learned 
Vakil for the appellant relied upon the ruling of the Calentta--. —--7 
High Court, in Kali Prosunno Basu v. Lal Mohan Guha ( ) as 
supporting his contention that the order granting an application 
~ for amendment of a decree under section 206 of the Code is an 
order passed upon review of judgment, within the meaning of 
article 179, schedule ii, clause 3 of the Limitation Act. That 
ruling, no doubt, supports the ‘contention of the learned Vakil, 
but it is opposed to the view taken by this Court in the case of a 
Daya Kishan v. Nanhi Begam ('). The learned Judges of the 
Calcutta High Court, in deciding the case referred to, were them- 
selves in doubt as to the correctness of their view and relied 
- upon the ruling of this Court in the case of Kishun Sahai v. 
The Collector of Allahabad (°). That ruling was considered in ae 
‘the case of Daya Kishan v. Nanhi Begam(*), and it was observed 
that the proceeding under section 206 of the Code could not be 
regarded as proceedings of the same nature as proceedings under 
section 623. The case of Kishun Sahat v. The Collector of 
I Allahabad was explained in the case of Kallu Rai v. Fahiman (°), 
- and it was pointed out that the proceedings which were taken 
| in that case were in reality proceedings whith could only have 
l 
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-a promise to pay. A payment, therefore, by tne of several per- 
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been taken under section 623 of the Code. We agree wi 
ruling in Daya Kishan v. Nanhi Begam(*) and Torsi Ram VS 
Singh(?) and Kallu Rai v. Fahiman(*) referred to in the judg 
in that case. Weare, therefore, of opinion that the application 
the 25th of September, 1902, which professed to be and was in 
fact an application for amendment only, cannot be deemed to be 
an application for review of judgment, so as to justify the com- 
putation of limitation from the date of the order passed on that 
application. Consequently the decree-holder in this case cannot 
avail hmself of the application made by him on the 25th of 
September, 1902, for amendment of the order absolute or of the 
orders passed upon that application. 

It has, however, been found, and this finding has not been 
questioned by the learned counsel for the appellants that on the 
21st of November, 1900, and the 13th of January, 1902, two 
payments were made by Zia-ul-Haq which appear in his hand- 
writing. The payments were made by moneyorder and were 
noted under his signatwre in the coupons attached to each of the | 
two money-orders by which the money was remitted. These 


_. part payments appearing in the handwriting of Zia-ul-Haq save “~ 


the operation of limitationas against his legal representatives 
under the provisions of section 20 of the Limitation Act. We 
have, however, to consider the case of Musammat Gul Bibi, who -~ 
is a judgment-debtor, not only as one of the legal representatives 
of Zia-ul-Haq but also in her own right. 

As legal representatives of Zia-ul-Haq, the application for exe- 
cution is within time as against her, it having been filed within 
3 years of the dates of the part payments made by Zia-ul-Haq. 
The lower Court has overlooked the fact that she is a judgment- 
debtor in her ownright; the question, therefore, is whether the 
part payments by Zia-ul-Haq can enure to the benefit of the 
decree-holder as against Gul Bibi, in her capacity as one of the 
judgment-debtors to the decree. We are unable to accede to 
the contention of the learned Vakil for the appellants that part 
payment by one of the debtors will take the case out of the 
operation of the statute of limitation against the other debtors 
who did not make such part payment. The principle, upon ~ 
which a part payment saves limitation is that such payment 
amounts to an ackhowledgment of the debt which in law implies 


er Sae. 


(1) 8981. L. R., 20 Al, 304. 
(2) [1886] I. L. R., 8 AI, 492. ge 
(3) [1890] LL. R., 4 All, 134, 


OL. TL] HIGH COURT. 293 


` sons liable to pay, cannot be regarded as an acknowledgment Givin. 
by any of the persons so liable other than the person making it. 1905. 
There cannot be any doubt that a promise by one of the several =~ 


debtors to pay cannot be deemed to be a promise by the other QV} Bm 


-debtors unless the person making the promise is the agent of the akani Din. 
others. On general principle one debtor by acknowledging a at T 
debt or making part payment otherwise than as agent of the ne 
other debtors, cannot keep alive the right of the creditor against 
those debtors. Sections 19 and 20 of the Limitation Act do not 
lay down a general rule to the effect that an acknowledgment or 
part payment by one of the debtors saves the operation of limita- 
tion as against all the dehtors. Consequently section 21 of the 
Act cannot be deemed to be an exception to the rule. We agree 
with the learned author of Mitra on The Law of Limitation that 
“section 21 mentions those cases only in which the act of one 
of a set of persons is likely to be considered as the act of the 
others, and by way of explanation it tells us that even in these 
cases the acknowledgment of one shall not renew the period of 
limitation against others.” See page 304, 3rd edition. In this 

~~ view, part payment by Zia-ul-Haq cannot save the operation of 
limitation against Gul Bibi, and the application for execution 
must be held to be time-barred as against her in her personal 
capacity as a judgment-debtor. We accordingly allow the appeal 
and dismiss the application for execution in so far as it seeks to 
enforce the decree against Gul Bibi, otherwise than as one of the 
legal representatives of Zia-ul-Haq. She will get her costs in 

` this Court and also in the Court below, including, in this Court, 
fees on the higher scale. As against the legal representatives of 

Zia-ul-Haq, the decree-holder is entitled to execute the decree, 

and the order of the Court below must be affirmed. 

The decree-holder has preferred an objection under section 
561 of the Code of Civil Procedure in respect of the order of the 
Court below refusing to bring to sale the income from the 
markets of Gaura and Bharwari. As the order absolute obtained 
by the decree-holder did not order the sale of this property, the 
decree-holder in execution of the decree obtained by him is not 
entitled to bring this property to sale, and the order of the Court 
below in this respect is right. The objection, therefore, fails, and 
is dismissed with costs. . 

M, L N. e Appeal decreed. 
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WAZIR ALI E 
VErSUS 
MOTI CHAND axb orners.® 
Mortgage—Lease executed by mortgagor—Mortgagee’s rights—Lis pendens. 


A mortgagor ordinarily cannot without the concurrence of his mort- 
gagee execute a lease which would be binding upon the mortgagee. He 
may execute a lease which may be binding upon himself and so long as 
the mortgagee does not interfere with the possession of the lessee, so long 
may the lessee enjoy the benefits of that lease, but ordinarily without the 
concurrence of the mortgagee a mortga gor cannot grant a lease which 
will be binding upon the mortgagee. 


First APPEAL from the decree (March 7, 1903) of Babu Jai Lal, 
Subordinate Judge of Azamgarh. . 

Suit for possession. 

In 1886, Sarju Prasad and others mortgaged certain property 


to Moti Chand and others, who, on the 8th of November, 1892, ` 


obtained a decree for sale. The decree was based on a com- 
promise. Subsequent to this decree Sarju Prasad and others 
agreed to let out for a term of 15 years a part of the mortgaged 
property to Wazir Ali. Wazir Ali brought a suit for specific 
performance of this agreement and obtained a decree—the Court 
executing a lease for Sarju Prasad and others on the Ist of De- 
cember, 1896. The decree was upheld by the High Court. 
From 1899 to 1901 at various dates the mortgaged property was 
sold and purchased by the mortgagees themselves. They brought 
the present suit in 1902 for dispossession of the lessee, defendant. 


The suit was decreed. 
Defendant appealed. 


A. E. Ryves (with him Ghulam Mujtaba), for the appellant, con- - 


tended that the purchasers could not oust the lessee from posses- 
sion. The lease was not executed pendente lite. The suit had, long - 
before the execution of the lease, terminated by a compromise. 
Moreover, the suit was never a contested suit. If it ever was a 
contested suit, the gompromise put an end to its contentious 
character. Assuming that it was a contentious suit it was not 
being actively prosecuted. The words ‘ active prosecution ° in” 


section 52 were important. 
=F, A. 96 of 1903, 
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[Sranuey, ©. J. There could be no passive prosecution. If 
the suit was being prosecuted that was enough]. 

The suit was not prosecuted. The decree was obtained and 
for 7 years nothing was done. The maxim vigilantibus ct non 
iormentibus jura subvenient would apply. 

“ythinadayyan v. Subramanya [1889] I. L. R., 12 Mad., 439. 

Venkatesh Govind v. Maruti [1887] I. L. R., 12 Bom., 217 at 220. 

The lease was executed by the Court and not by any party, 
and it did not affect the rights of the plaintiffs. 


Sundar Lal (with him J. Simeon), for the respondent, submitted 
that section 52 of the Transfer of Property Act did not apply. 
The judgment-debtor could not transfer the property so as to pre- 
judice the rights of the mortgagees or a purchaser. There was 
no question of lis pendens. This was a very strong case. 
When a case was pending, a party could not alienate the party. 
Why should he be allowed to alienate when a decree was passed 
against him. If he could give a lease for 15 years, he could also 
sell it. 

Chunni v. Thakur Dass [1875] 1. L. R., 1 All, 126. 

Mul Chand v. Bal Gobind [1878] I. L. R., 1 AIL, 610. 


A. E. Ryves heard in reply. 
The judgment of the Court was delivered hy 


Sraviey, C. J. The suit which has given rise to this appeal was 
brought to to have a lease of the 1st of December, 1898, executed 
in favour of the defendant, Sheikh Wazir Ali, set aside. The cir- 
cumstances wider which the lease was executed, are as follows :— 
Sarju Prasad and others executed a mortgage of their property in 
favour of the plaintiffs, Moti Chand and others. The plaintiffs in 
order to enforce payment of the mortgage debt brought a suit 
and obtained a decree for sake on the 8th of November, 1892. 
The decree then passed, was based on a compromise, the object 
of the compromise being evidently to give time to the mort- 
gagors to pay off the mortgage debt which exceeded Rs. $0,000. 
According to the terms of the compromise it was provided that 

“the mortgage debt with interest thereon at the rate of annas 12 
per cent. per mensem should be paid by annual instalments of 
Rs. 7,000 on the last day of Jeth of every year, There was in the 
compromise a provision that if any instalment of the mortgage- 
‘debt remained ufpaid for more than one year, that is, after 
waiting for one more instalment to become due, the mortgagees 
should have the right to realise the whole amount due together 
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with interest by putting into execution the decree and obtaining 
a sale of the mortgaged property. It appears that the mort- 
gagors did not comply with the provisions of the -decree in 
regard to payment, and it was consequently necessary for’ the 
mortgagees to put the decree into execution. Before, however; 
this step was taken, the mortgagors entered into an agreement 
with the defendant to grant a lease to him of the mortgaged 
property for a term of 15 years. This agreement was the subject 
of litigation between the mortgagors and the lessee. It was ne- 
cessary, in fact, for the lessee to institute a suit for specific per- 
formance of it. The suit was decreed, and on appeal to the 
District Judge and to the High Court the decree was affirmed and 
a lease in accordance with the agreement was executed by the 
Court. The plaintiffs, in 1899, took steps to realise the amount 
due to them on foot of their decree and put up part of the pro- 
perty to sale and purchased it themselves. Again, in 1901, they 
sold other parts of the property under their decree and satisfied 
part of the mortgage debt. The suit out of which this appeal 
has arisen was brought on the 17th of November, 1902. The 
defence set up was that the lease was a good and binding lease, 
that its terms and provisions were fair and reasonable, and that 
there was no ground for setting it aside, particularly having regard 
to the fact that there was no active prosecution of the plaintiff's 
suit for a number of years so as to entitle the plaintiff to the be- 
nefit of section 52 of the Transfer of Property Act. Now it is 
obvious that there could be no prosecution of the plaintiff’s suit 
for several years if the terms of the decree passed on the 8th of 
November, 1892, were observed, because, by that decree, the sum 
due to the mortgag ees was payable by yearly instalments which 
would extend over a period of about six years. The answer, 
however, to the contention preferred by the respondents is that 
under the circumstances it was unnecessary for the plaintiff to 
call in aid the prov isions of section 52 of the Transfer of Pro- 
perty Act, because in no event could the lessee, who derives his 
title from the mortgagors, acquire an interest in the leased pro- 
perty prejudicial to the rights of the mortgagees who became 
the auction-purchasers of the property. A mortgagor ordinarily 
cannot without the concurrence of his mortgagee execute a lease 
which would be binding upon the mortgagee. He may execute 
a lease which may be binding wpon himself, and so long as the - 
mortgage does not interfere with the possession of the lessee ` 
so long may the lessee enjoy the benefits of that lease, but ordi- 
narily without the concurrence of the mortgagee a mortgagor 


™ 


t 


<~ {have the possession of the property delivered over to 
bit... „as at the date when the mortgage in his favour was © - 
exe; ` $| | 
Er. a reasons we think that this appeal must fail, and we | 
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rant a lease which will b^sriiding Upon the mortgagee. ` Civiu 
„ĉase it is obvious that the lease which has been granted 1905. 


fadicial. to the rights of the mortgagee, and although it 
‘be that a fair rent is payable under it, and that the terms, 
therwise equitable, yet that is immaterial because the-morf-{ er Guay, 
Vad prefer to have the property in his own occupation } 
‘t saddled with a tenancy. Here the mortgagee himself 
hased the property and he has aright to say that he 


dismiss it with costs.on the higher scale. i | 








: Appeal dismissed. 
Woo ye ’ 
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Tort—Horse attacking person and property—Right of defence of per- Sri, 
son and property—Law relating to dogs applicable— Amount of force used Ba 
in defence—Duty of owners of dangerous animals—Powers of Revision 
under the Provincial Small Cause Court Act—Section 25—Section 682, 

Code of Civil Procedure (Act No. XIV of 1889.) 


The principle of law which is applicable in the case of dogs is equally 
applicable in the case of horses. If a horse attacks a man, the person 
‘attacked is fully justified in protecting himself or his property by all 
reasonable means. He may cause the death of the animal in the exercise 
of his right of defence of person and property. The force used, however, ` 
must not he out of proportion to the apparent exigencies of the occasion. 
Morris v. Nugent, T Car., and P. 572 referred to. 


Owners of vicious and dangerous animals are bound to keep such 
animals under restraint and not permit them to wander on the public 
roads and into private compounds to the danger of the public. I£ they 
neglect to do so, they must take the consequences 


The High Court's power of interfering in revision conferred by the 


Provincial Small Cause Act is wider than the power conferred by section 
- 622 of the Code of Civil Procedure (Act No. IV of 1882). 





REVISION unde? section 25 of the Provincial Small Cause 
Court Act (IX of 1887) against a decree (November 19, 1904) 
af Rai Bahadur Lala Bai] Nath, Judge, Small Cause Court, 
Allahabad. 
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Suit for damages. 


‘ Thakur Jagmohan Singh sued Major Turner for the 
a horse which the defendant had killed with a spearf 
defence was that the plaintiff's horse attacked on the p 
road the mares which were being driven in a pheeton belo 
to Mr. Chesney and followed them into the defendant’s com: 
and when the horse was about to attack the mares n 
portico the defendant in the exercise of his right of j™ 
defence of person and property used a spear to keep the È 
away and not with the intention of killing him. The Judge of 
the Small Cause Court found that the horse died from the spear 
having been thrust, and thatthe defendant was not justified in 
using his spear at the horse, as with the assistance of his 
Major Turner could have caught the horse, his remed RL n 
being damages from the plaintiff for trespass upon his, | 

ae ; 194} 
as well as for any other injury he might Lave suffered. Tio - 
learned Judge decreed the plaintiffs suit finding that the defen- 
dant had exceeded his right of private defence of property in 
thrusting the spear into the horse’s side and had used more force 
than was justified under the circumstances of the case. 

Defendant applied to the High Court under section 25 of the 
Provincial Small Cause Court Act. 


O. Ross Alston, for the applicant. The decree in this case is 
so obviously opposed to law as to call for interference by this 
Court under section 25, Act IX of 1887. I ask your lordships to 
accept the principle laid down in 

The Poona Municipality v. Ramji Raghunath (1895) L. R. 21 Bom., 254. 

Upon the merits I submit that the horse was a vicious stallion 
and had attacked Mr. Campbell’s horse, and after being driven 
away, repeatedly attacked the mares which were being driven in 
the carriage in which Mr, Chesney was driving Major and Mrs. - 
Turner home. Major Turner thrust the spear forward when 
plaintiff's horse was coming up to attack the mares near his 
portico, and he was justified in doing, what he did under the 
circumstances of this case. There were persons near the mares 
to protect them and if Major Turner had not turned the horse 
away with the spear, the horse might have killed the men ~ 
standing near the mares. Major Turner acted in defence of 
person and property in thrusting the spear at the horse. 

There is no direct decision on the point, btt I draw your Lord- 
ships’ attentiou to the following cases’:— 


Wells v. Head [1831] 4 Carrington and Payne, 568 S. C., 34 R. R., 819. a 
Morris v. Nugent [1836] 7. C. and P. 572 S. C., 48 R. R., 821. 
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j from.the effects of which the horse arse died the following 
"an pot. “Turner, who as one would expect, has great ex- 
has PY Urses, deposed that he “never saw a more vicious 


catch tid’ horse by the reins as it was so vicious. He described 
the animal as a ‘screaming stallion.’ These facts are deposed to 
-by Colonel and Mrs. Turner and by Mr. Chesney and are not 


with difficulty be restrained from jumping out of the carriage 
-before it entered the compound. The plaintiff in his evidence 
deposed that the horse was a country-bred which he had bought 
a few months previously at the magh mela for Rs. 300, and that 
-it was a quiet animal. On the evening on which the occurrence 
took place, he stated that he had ridden the horse to the house of 
one Pandit Chandika Prasad and there handed him over to the 
charge of some person, that after the lapse of about 20 minutes 
he saw the horse running away. The person into whose custody 
the horse is alleged to have been given was not examined, 
and we are therefore left in the dark as to how the animal 

/ = managed to break loose. A post mortem examination showed 
that the horse died from the effects of the spear wound and 
the question for our determination is whether Colonel Turner 
was under the circumstances in the defence of person and 
property justified in inflicting the wound. Previous to the 
attack which we have recounted, the horse had made a deter- 
mined and vicious attack in the public road on a horse which 
was being driven by Mr. Campbell, late Joint Magistrate of 
Allahabad. Ma. Campbell deposed that the horse kicked both 
his horse and dog-cart and injured several spokes of one of the 
wheels. He galloped up from behind, rushed open mouthed 
biting at his horse. He attacked repeatedly and kicked his 
horse in the mouth. The animal he said had apparently lost all 
control over himself, attacking his horse and cart with teeth and 
heels, Luckily, as Mr. Campbell says, his horse was a quiet 
old troop ‘horse ; otherwise he does not know what would have 
happened. The learned Judge of the Small Cause Court came to 
the conclusion that Colonel Turner exceeded the right of defence 
of person and property by using the spear and seemed to be of 
opinion that if he and his servants had made an effort to catch 
the horse they cpuld have done so and thus prevented any 
mischief. He accordingly decreed the plaintiff's claim and award- 
.- ed him Rs. 300 damages. The learned Judge seems to us not 
to have-fully appreciated the aggressive resources of a screming 


‘i 


det. wished attack,” and that it was impossible for any one to” 


controverted. Mrs. Turner was so much terrified that she could | 
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stallion. The evidence of the witnesses shows that the ho 
in such an infuriated condition that he could not be caut. 
held, and we have little doubt that, if the man in whose ch 
it was left by the plaintiff had been examined, it would h 
transpired that the horse broke loose from him. The leariiett 
Judge lays down the law in these words “ The law on the sub- 
ject as laid down in Underhill on Torts (p. 305, VIL Edition) 
is that the remedy of the owner of land for trespasses committed 
by cattle is by seizing the animals while trespassing and detain- 
ing them until reasonable compensation is made not only for 
damages done to the land but also for damage, if any, done 
to the animals of the owner of the land. And it is said by Sir 
Frederick Pollock, at page 448 of his Law of Torts that the test 
in such cases is whether the party’s act was such as he might 
reasonably in the circumstances think necessary for the preven- 
tion of harm which he was not bound to suffer.” He then ob- 
serves ‘‘ Applying this test to the present case, I think that tak- 
ing all the defendant says as to horse having attacked his carri- 
age on the road and in his compound to be true, he was yet not 
justified in using his spear at him. I do not agree with Major 
Turner in thinking that the spear was used innocently or simply 
to drive the brute away, for Major Turner himself says that if he 
could, he would have shot the horse.” This latter remark is based 
upon a statement which was made by Colonel Turner to the 
Police when they came to investigate the matter, namely, that if 
he could, he would have shot the horse as he was justified in 
doing so. This statement of Colonel Turner is taken by the 
Judge to be proof that he did not use the spear innocently or 
simply to drive the stallion away. This appears tous a wholly 
wrong inference from the statement of Colonel Turner to the 
Police. The reasonable inference is that so vicious and infuri- 
ated was the horse that in self-defence he would have been jus- 
tified in shooting and would have shot him. The learned Judge 
seems to regard a screaming stallion at large in a compound as 
coming within the category of animals*which could be readily 
secured and detained. He seems to have little appreciation of 
the resources of such a brute when he suggests that the de- 
fendant or one of his servants could have caught him if any 
attempt to do sq had been made. No doubt when the 


horse had become exhausted, it was possible tọ secure him, but 


before that grave injury might have been inflicted. If 
Colonel Turner had not used a spear and driven the horse off, 
it is hard to say whether he or one of the syces, to say nothing 
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of the mares, would not have met with serious injury. The Orie, 

occurrence is fortunately an unusual one. We know of no re- 1905. ` 

ported case in which in the defence of person or property a horse mas 
As been killed. In the case of dogs the law is well settled. To o 


_—~ Justify the shooting of another person’s dog it is not sufficient Jacmouan 
to show that the dog was of a ferocious disposition and was at SINGH: 
large, but it must also be shown that the animal was actually Stanley, C.J 
attacking the party at the time. If a dog whether he be of a ERE 
mischievous disposition or not attack a man, the party attacked 
has sufficient justification for shooting him in self-defence 
Morris v. Nugent (1). The principle of law which is applicable 

yin the case of dogs is equally applicable in the case of horses. 

If a horse attacks a man, the person attacked is fully justified in 

protecting himself or his property by all reasonable means, the 

test being as laid down by Sir F. Pollock in the case of an attack 
by an animal whether the party’s act was “such as he might 
reasonably in the circumstances think necessary for the preven- 
tion of harm which he was not bound to suffer.” The force used 
must not be out of proportion to the apparent exigencies of the 
occasion. The right of defence must not be abused as itso 
readily may be; but if a person who is acting on the defensive 
uses only such force as he reasonably believes to be necessary, 
he is protected. We have no hesitation in this case in holding 
that the act of Colonel Turner was such as any reasonable mind- 
ed man might have considered necessary under the circum- 
stances, and that he was fully justified in using the spear as he 

did in the protection of person and property. There is no ground 

whatever for supposing that he acted with any other intention 

than to drive away the stallion, or that he used any more force 
than he believed to be necessary to avert impending injury. 

Owners of vicious and dangerous animals are bound to keep 

such animals under restraint and not permit them to wander on 

the public roads and into private compounds to the danger of 
the public. If they neglect to do so, they must take the conse- 
quences, This suit ought not in our opinion to have been - 
brought. 

The learned advocate for the respondent in the course of his 
argument submitted that we should not in revision lightly dis- 
turb a finding of fact of the lower Court. Wee are at one with 
him in this. But,the evidence given for the defence in this case 
is not controverted and if accepted, as it has been by the Court 
¢** below, furnished a complete answer to the suit. The power of 

interfering in revision conferred by the Small Cause Court Act is 
wide—wider than the power conferred by section 622 of the Civil 
(1) [1836] 7 Car and P. 572, 
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Procedure Code—and if substantial grounds are shown for the 
interference. of the Court, the Court is not merely justified in 
exercising but acts reasonably in the exercise of its revisional 
powers. In the present case we are of opinion that a grave W- 


justice would be done if the decree of the Court below wern- 


allowed to stand. 

We therefore set aside the decree of the lower Court and dis- 
miss the plaintiff’s suit with costs in this Court and in the Court 
of Small Causes. - 


L. M. B. Application allowed. 


JADU NAIK PRASAD 
versus 
GIRDHAR. DAS AND OTHERS.” 


Trust property—Managership claimed by inheritance—linvitation— 
Articles 120, 124 and 144 of the Indian Limitation Act (No. XV of 1877). 


Where a plaintiff claims the office of Manager by right of inheritance i 


and seeks to recover possession of the trust property, the period of limita- 

_ tion for the suit is not 6 years under article 120, but 12 years under 
articles 124 and 144 ofthe Indian Limitation Act, to be computed from 
the date on which the defendant or his predecessor in title took posses- 
sion adversely to the plaintiff. 


SECOND APPEAL against the decree (December 12, 1902) of 
J. Sanders, Esq., District Judge of Benares, affirming the decree 
(September 19, 1902) of Maulvi Mohammad Sirajuddin, Sub- 
ordinate Judge. , . 


Suit for possession. 


“Hari Das and Mahabir Prasad dedicated certain property to 
Thakur Ram Chandraji. They themselves managed the pro- 
perty as trustėes till their death in 1893. Hari Das died first 
and Mahabir Prasad afterwards. On Mahabir Prasad’s death, 
his widow undertook the management and appointed one Sheo 
Lal to be the Pujari. On the widow’s death in 1885 one Bishe- 
shar Prasad, a cousin of the founders of the endowment and uncle 
of the plaintiff, brought a suit for possession of the endowed 
property against Sheo Lal and obtained a decree. In that suit 
the plaintiff was made a defendant. Bisheshwar Prasad died in 
1894, bequeathing the management of the emlowed property te 
his daughter, Musammat Sundar Bibi, who transferred the right 

© §. A. 262 of 1903. 
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to Girdhar Das. The plaintiff as the next reversionary male Givi. 
heir of Mahabir Prasad, brought this suit for posseśsion as mana- 1905. 
got. Both the Courts dismissed the suit as barred by limitation. —— 

Hi ” Janu NAIK 


PRASAD 


y The plaintiff appealed. 


v. 

Devendra Nath Ohdedar (Satish Chandra Banerji, with him) SoEp TAR Das. 
for the appellant, contended that Bisheshwar Prasad never having Banerji, J. 
denied the plaintiffs right his possession was not adverse to the ae 
plaintiff. Secondly, Bisheshwar Prasad being a nearer agnate of 
Hari Das and Mahabir Prasad, the plaintiff's right to suceed, did 
not accrue until Bisheshwar Prasad’s death. Therefore the suit 
was not barred by limitation. Either article 124 or 134 would 
apply, and in any case the claim would be within time. 


Sundar Lal (Harendra Krishna Mukerji, with him) for the 
respondent submitted that Bisheshwar Prasad having exclusively 
managed the property from 1885, the claim would be barred. If 
article 124 was applicable, the right to sue accrued on the ceath 
of Mahabir Prasad’s widow in 1885. But the article which applied 
was 144. There must be some limitation for such cases, otherwise 
a suit could be brought 125 years after the last holder’s death. 


The judgment of the.Court was delivered by 
Baser, J. This appeal arises in a suit brought by the ap-  Bauerji, J. 
pellant for possession of certain immoveable property of which Dá 
an endowment was made by Babu Hari Das and Babu Mahabir 
Prasad, in 1882, for the worship of anidol. They appointed two 
trustees who refused to act, and thereupon they themselves 
managed the trust property so long as they were alive. Alter 
the death of Babu Mahabir Prasad, the survivor of the two 
founders of the trust, the management was in the hands of his 
widow, Makundi Bibi. She died in 1885, and after her the 
property was managed by Babu Bisheshwar Prasad, a cousin of 
the founder of the trust, until his death in 1894. The defendant, 
Sundar Bibi, is his daughter. She having transferred the 
management of the property to Babu Girdbar Das, defendant, 
by an instrument, dated the 24th of February, 1901, this suit has 
been brought by the plaintiff who is the son of Babu Baij Nath 
Prasad, another cousin of Babu Hari Das and Mahabir Prasad. 
Ho asserts that as the next male heir of the founders of the trust, 
he is entitled togimanage the trust property, and accordingly 
claims the property as Manager thereof. The Court of first 
instance dismissed the suit, holding the claim to be barred by 
limitation. The lower appellate Court has affirmed this decree, 
XLII >» 
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Civin. and both Courts have held that the management of the trust by 
1905. Bisheshwar Prasad and his daughter, Sundar Bibi, for more than. 

ae T twelve years, next preceding the institution of the suit consti- 


PRASAD 


tuted adverse possession. The learned District Judge referred a 
his judgment to “ article 18, schedule ii, Limitation Act.” That 
article has manifestly no application to the present case. He 
Banerji, J. probably meant to refer to article 118 of the second schedule to 

To. Act No. IX of 1871, which corresponds to article 120 of the 
second schedule of the present Limitation Act (No. XV of 1877), 
and which provides for cases to which no specific article in the 
schedule is applicable. f 

It is contended on behalf of the appellant that the Courts = 
below have erred in holding the claim to be barred by limitation. 

It is clear that, that section 10, of the Limitation Act is in- 
applicable, inasmuch as the defendants do not deny the endow- 
ment, but on the contrary assert their own right as managers of 
the endowment, and it is not the plaintiffs case that the pro- 
perty has been applied to purposes other than those of the trusts 
of the endowment. This was held by their Lordships of the 
Privy Council in Balwant Rao v. Puran Mal(’), That was a 
case very similar to the present. The High Court has held that 
“so far as the suit is for declaration that the plaintiff is, by right 
of inheritance, chief manager of the temple services.and proper- ` 
ties, it falls within article 123 of the Limitation Act. The Act 
applicable to this suit is Act IX of 1871, and in so far as it seeks 
recovery of possession of the temple property, it falls within 
article 145 of the same Act.” Their Lordships of the Privy 
Council saw no reason for differing from the High Court. in 
thinking that the suit fell within article 123 or article 145, but. 
they did not decide the point. They were also of opinion that 
if neither of those articles applied, the suit would be governed by 
article 118. The articles of the present Limitation Act corres- 
ponding to the articles mentioned above, are articles 124, 144 and - 
120. So that the suit is governed either by the 12 years’ rule of 
limitation provided by articles 124 and 144 or by the six years’ 
rule prescribed by article 120. We are of opinion that as the plain- 
tiff in this case claims the office of manager: by right of inheri- 
tance and seeks to recover possession of the trust property, the 
period of limitation for the suit is 12 years under articles 124 
and 144 to be computed from the date on which the defendants 
or their predecessors in title took possession adversely to the 
plaintiff. Neither of the Courts below has come to any distinct, = 

[1883] I. L. R., 6 AH, 1s. c. L R. 10 L A. 90, 
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finding as to the date on which adverse possession was taken, and Giy bis 
also as to the date of the accrual of the plaintiffs right. The 1905. 
Courts ought to have determined on whom the right of manage- Pree 
mexit devolved upon the death of Makundi Bibi in 1883, and Soe 


Whether Bisheshwar Prasad held the office of manager adversely 
‘i to the persons who acquired the right of management on behalf meee 

 ofallof them. The Courts below have further overlooked the fact Banerji, J. 

that at the date of Makundi Bibi’s death, the plaintiff was ad- as 

mittedly a minor. We are informed that he continued to be a minor 

till 1899. If that is so, and if the right of the plaintiff accrued 

upon the lady’s death, the suit, which was brought in 1901, was 

within time. These questions have not been determined, and as 

the learned advocate for the respondent admits, the case has not 

been properly tried. We therefore allow the appeal, set aside 

the decrees of the Courts below and remand the case to the 

Court of first instance with directions to re-admit it under its 

original number in the register and try it according to law, 

bearing in mind the observations made above. Costs here and 

hitherto will be costs in the cause. i 


a 
Girpuar Das. 


a M. b N. Appeal decreed—Cause remanded. 
MARDAN SINGH avyp otners i Civin. 
versus j 1905. 
SHEO DAYAL SINGH ayo ornmrs.* March 2. 


Contribution—Value of properties—Time to be taken into consideration in 


determining the value—Transfer of Property Act (No. IV of 1882), section 82. apie ze 


Section $2 of the Transfer of Property Act (No IV of 1882) contem- 
plates that properties are to be liable to contribute rateably according to : 
their values at the date of the mortgage and not at a future date. 


First Appear from the decree (December 13, 1902) of Babu 
Bipin Behari Mukerji, Subordinate Judge of Cawnpore. 


Suig for contribution, 


The defendants mortgaged 2 villages, named Domanpur and- 
Puranpur, to one Chet Ram. One of the two villages, viz., 
Puranpur was sold in execution of a money decree and 10-anna 
8 pie share was purchased by the plaintiffs. , Chet Ram brought 
a suit for foreclosure of the two villages against the defendants 

‘and the plaintiffs’ The plaintiffs redeemed the mortgage and 
- brought this suit for contribution. .The suit was decreed, The 
| ® F, A. 80 of 1903, i ~- 
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Subordinate Judge apportioned the liability of the two villages 
according tq the value of the villages at the date of the plain- 
tiff's purchase. : 
Defendants appealed. a Gs 
Sundar Lal for the appellant. The value of each village at 
the date of mortgage should be taken into account, otherwise 
there would be any amount of confusion. There might be 
several villages mortgaged, and after the mortgage all might be 
transferred on different dates. If the Court below is right, then 
the value of each village at the time of each sale would have to 
be ascertained and accounts would be very much complicated, 


‘as different purchasers would claim contribution- on different 


valuations. Any other date but that of the mortgage might lead 

to inequitable results. One property might suffer, e. g, by the 

action of the river. In such a case why should the owner for 

the time being of another property be made to pay more than 

the burden originally laid upon it at the time of the mortgage ? 
Shib Lal v. Bhagwani Shankar [1903] I. L. R., 26 AN., 72. 


He also relied on section 82, Transfer of Property Act. There 
were no English or Indian cases on the subject, but many Ame- 
rican cases. The rulings of the American Conrts have not been 
uniform, but the majority favour the view that for the purpose 
of apportioning the liability of different items of mortgaged pro- 
perty the value of each at the date of the mortgage is to he 
taken into account. He submitted that this was the correct view. 
(Jones on Mortgage, paragraph 1627.) 


Satish Chandra Banerji (for J. N. Chana i, with him Motilal 
Nehru), for the respondents. 


Section 82, Transfer of ‘Property Act, declares the liability to 
contribute, at does na: fix any time with reference to which 
the liability of the different parcels hypothecated is to be ap- 
portioned. The question generally is not of much practical 
importance, and possibly no hard and fast rule can be laid down. 
The later American cases favour the view that the respective 
values on the date of foreclosure or sale should be taken into 
account. The cause of action to the plaintiff arose on the day 
when he had to pay the money and therefore the value of the 
‘property on that day should be looked to for apportionment of. 
the liability. At any rate the plaintiff is entitled to claim that the 
respective values on the date of purchase should he looked to in 


` 
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order to determine the extent of the burden he took upon himself 
when purchasing the pr operty. The value of a parcel of property 
hypothecated may be increased by a subsequent accretion, 
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which enures to the henefit of the mortgagee. If a question of MARDAN Sine 


éontribution arises, the value of this property as increased by the 
accretion will have to be taken into consideration and not the 
original value. 


The judgment of the Court was delivered by 


Berxitt, J. An interesting question upon the meaning of sec- 
tion 82 of the Transfer of Property Act is raised by the appeal. 
The facts are few and simple. They are as follows :—On the 20th 
of July, 1892, Mardan Singh and Ranjit Singh mortgaged two 
villages, called Domanpur and Puranpur, by way of conditional 
sale in favour of Chet Singh. On the 20th of September, 1899, 
the plaintiff, Sheo Dayal Singh, who had obtained a simple money 
decree against the mortgagors, in execution of that decree caused 
a two-thirds share of Puranpur to be sold and himself purchased 
that share. This purchase was of course subject to the mortgage 
of the 20th of July, 1892. Subsequently, the mortgagee brought 
a suit for foreclosure, and on the 6th of June, 1901, a decree nisi 
was passed. In order to protect the property, the plaintiff, on the 
30th of September, 1901, deposited in Court a sum of Rs. 8,392-6-6, 
and thereby satisfied the decree and discharged the mortgage- 
debt in full. He thereupon instituted the suit out of which this 
appeal has arisen for contribution. 

The only question before the Court is the question of the time 
at which the two villages comprised in the mortgage are to be 
valued for the purpose of contribution. It appears that at the 
date of the mortgage the revenue of Domanpur was Rs. 1,353 odd 
and the gross rental was only Rs. 1,803. Consequently, the pro- 
fits of that village only amounted at that time to Rs. 450. The 
revenue, however, was afterwards reduced to Rs. 870, but the 
rental at the same time appears to have fallen to Rs. 1,560, leav- 
ing a profit of about Rs. 790. The plaintiff claimed contribution 
from Domanpur according to the values of the property at the 
time when he purchased a share of one village, and to his conten- 
tion in this respect the learned Subordinate Judge has acceded. 

The appellants have filed the present appegl on the ground 
that the valuation of the two villages ought to be taken as that 
at the date of the’ mor tgage for the purposes of contribution 
under section 82 of the Transfer of Property Act. This section 
provides that where several properties whether of one or several 
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Crvit. owners are mortgaged to secure one debt, such properties are in 
1905. the absence of a contract to the contrary liable to contribute 
~ rateably to the debt secured by the mortgage after deducting 
MARDAN SINGH fr $ + 
x, rom the value of each property the amount of any other incum- 
Suso Dayan brance to which it is subject at the date of the mortgage. Sa 


Sıxan, Now ordinarily the time at which the value is taken would not ~ 


Stantey, C.J. be of much importance because the fluctuation in the value of 
ne several properties would generally be about equal. In this case, 
however, it is apparent, having regard to the fact that the Govern- 

ment revenue in this case of Domanpur was largely reduced after 

the date of the mortgage that the question becomes a material 

one. It appears to us that the time at which the valuation ought 

~, to be made for the purposes of contribution is the date of the 
l mortgage and for these reasons. The section itself seems to 
contemplate that properties are to be liable to contribute rateably 
according to their values at the date of the mortgage and not at 
a future date because the present tense is used throughout. The 
words of the section are that “the properties are Hable” not 
“shall be liable at any future time” ; and it also provides that in 
calculating the value of the properties the amount of any other 
incumbrance to which any property may be subject at the date 
of the mortgage, is to be deducted from the value of such pro- 
perty. If any other date than the date of the mortgage was to 
be taken at the time at which the properties were to be valued 
for the purpose of this section, it would follow that a party who 
being the owner of a portion of the mortgaged property had 
expended money and labour in improving his property, would 
thereby render himself liable to pay a larger contribution by 
reason. of the fact that he had increased the value of his property. 
This obviously would be inequitable. It has been suggested 
that other dates might be selected, such as the time of foreclosure 
at which to estimate the respective values, but it seems to us that 
the date which the legislature had in contemplation when section 
82 was enacted is the date of the execution of the mortgage 
which is the date upon which the equity to contribution arises. 
The parties at that time, we think, became liable to contribute 
int erse rateably in accordance with the respective values of the 
property. We can find no argument in favour of the view that 
the date of the plaintiff's purchase was the proper time at which 
the valuation should be made. The plaintiff when he purchased 
only stepped into.the shoes of the mortgagor in respect of tHe 
property so purchased. If different parts of mortgaged pro- 
perty be sold at different dates, it would clearly not be proper to 
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- choose the date of any one sale in preference to the date of any 
other shle as-the proper time for the making of the valuation. 
We thier efore think that the learned Subordinate Judge was in 

eryor in fixing the date of the plaintiffs purchase as the time at 
which the properties should be valued for the purpose of contri- 
bution. 

We must therefore allow the appeal but bie we can finally 
dispose of this case we must remand to the learned Subordinate 
Judge issues for determinatiou under the provisions of section 
566 of the Code of Civil Procedure, namely, “ What were the 
respective values of Domanpur and Puranpur at the date of the 
execution of the mortgage of the 20th of July, 1892, and having 
regard to these valuations what is the amount of contribution to 
which .the defendants-appellants are liable to pay in respect of 
the village of Domanpur and one-third of Puranpwr”. The Court 
will admit any proper. evidence which may be tendered for the 
determination of these issues. On return of the finding 10 days 
will be allowed for objections. 


3. C. B. M. L N Issue remitted. 


[But see Fahiraya v. Gadivaya, [1901] L L. R., 26 Bom., at p. 98, per 
Osaxpy, J.—-Ep.] 
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ANAND SARUP 
Versus 
SULTAN SINGH axd orgers * 


Indian Companies Act (No. VI of 1882), Sections 58, 147, 169—Appeul— 
Notice of intention to appeal—Proper Court to give notice. 


. Section 58 of the Indian Companies Act provides for the rectification 

of an exror in the register of shareholders during the continuance of 

m ` a Company. By section 147 of the Acta Court is empowered when 

a company is in liquidation to make orders under the circumstances set 

out in section 58. Notice of an appeal under section 169 of the Indian 

Companies Act should be given to the opposite party through ‘the 

3 Appellate Court and nof through the Court whose order is sought to 
be appealed against. 


~ Finsr Apteat from the order [February 26, 1904] of J. J. Me- 
Lean Esq., District Judge of Meerut. 


SN 


The appellant held fifty shares in the Igstalment Banking 
Ço., Ld, of Meerat. In execution of a decree against him, 
the said shares were sold and purchased by the respondents. 
Between the date of attachment and the date of sale the Com- 

F. A. F. O. No. 66 of 1904. 
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Civin. pany went into liquidation and its affairs were being wound 
1905. up under the directions of the District Judge of Meerug. The 
“~~ Court executing the decree sent an intimation of the fact of 
AN SARUP the gale to the Court of the District Judge, and that Cousbga 


Sunrax Sinau. the objection of the official ‘liquidator, made an exparte order 
ae declining to register the name of the respondents. On being 
Banerji, JJ. moved by the respondents the District Judge reconsidered the 
order and ordered the registration of the respondents names 
in place of the appellant. 

The appellant then applied to the Distri ict Judge to have his name 
registered in place of the respondents alleging that the auction sale 
in favour of the respondents was held to be defective by the Court 
ordering the sale of the said shares. The District Judge refused 
the application.. The appellant made an application to the Dis- 
trict Judge intimating that he intended to file an appeal against 
the order and praying that, notice under section 169 of the Act 
be issued. The application was ordered to be filed on the 
record. 








Applicant appealed. 

Baldev Ram Dave (for Sunder Lal), on behalf of the respon- 
dents, took a preliminary objection to the hearing of the appeal 
and contended that as the appellant had failed to give the notice 
to the respondents required by the proviso to section 169 of 
the said Act, the appeal could not be heard. The notice 
required by the section should be served through the appellate 
Guort. Notice to the Court against whose order the appeal was 
filed was not a good notice. The order appealed against was 
an order under section 147 of the Act and not under section 58 
of the Act. Section 147 applied to cases where a Company 
was being wound up under the directions of the Court, while 
application under section 58 was an application made when a 
Company was a going concern. 

G. W. Dillon for the appellant, contended that the appeal was 
under the second paragraph of section 58. No doubt, thé appel- 
lant mentioned section 147 of the Act, but he was not to be tied 
to it. Section 147 applied to cases where the dispute was between 
the Company and a person claiming to be a sharer but where 
the dispute lay hetween persons other than the Company each 
claiming to be a x pees section 58 applied, and the order passed 
would be an order under section 58 of the Act. No notice was 
necessary when the appeal was under section 58. 


Baldev Ram Dave, for the respondent, was not called upon, 


e 
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The judgment of the Court was delivered by Crvit. 
Busan, J.—This is an appeal from an order rejecting the 1905. 
application of the appellant here, to have his name entered in 4 vayp SARUP 
ne register of the Instalment Banking Company, Limited, v, 


~ Meerut, now in liquidation. A preliminary objection to the hear- ÑULTAN SINGH. 


/ ing of this appeal was urged upon us by Mr. Baldev Ram, who Blair and 
appears for the opposite party. He contended that the applicant’s Banerji, Wd. 
appeal must fail because of his failure to comply with the pro- 
visions of section 169 of the Companies Act No. VI of 1882. 

That section provides that no appeal from an order or decision 
made or given in the matter of the winding up of a Company 
by the Court shall be heard unless notice of the same is given 
within three weeks after any order complained of has been — 
made. It is not disputed that in this case no such notice has 
been given. But it is contended by Mr. Dillon that this was a 
case in which the application made was an application under 
` section 58 of the same Act. That is the section which provides 
for the circumstances in which the Register of share-holders 
may be rectified by a Court during the continuance of a Com- 
pany. By section 147, a Court is empowered, when a Company 
is in liquidation, to make orders under the circumstances set 
out in section 58. Section 58, however, only gives authority to 
pass orders in a case where a Company is a going concern. All 
applications made for rectification of the Register after liquida- 
tion must be made under and by virtue of the authority con- 
ferred by section 147. We find it impossible to say that the 
present case is not a case to which the limitation imposed by 
section 169 applies. We, therefore, under the provisions of that 
section, decline to hear the appeal, and order that the appellant 
do pay the costs of the respondents. 











D. Appeal dismissed. 
AUSERI LAL AND OTHERS Civin, 
/ versus 1905, 
i st, —— 
RAM BHAJAN ayp oruers.* Feb. 14. 15. 
Pre-emption—partition—wajibularz—old wayibularz copied verbatim Apri 6. 
in new wajibularzes—Intention—gaon—heaning of. Sranzey, C. J. 
. A village wa® divided by perfect partition into several mahals and Borxit?, J. 


several wajibularzes were prepared for the several mahals. The wajib- 
ularzes so prepared were verbatim copies of the settlement wajibularz 
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which recorded a custom of pre-emption. Held, that the wajib 
did not record a new contract but the pre-existing custom whici, 


members of the co-parcenary body desired to perpetuate, notwithst is One 


ing the disintegration of the village for fiscal purposes. The dick i 
of STRACHEY, C. J., in Dalganjan Singh v. Kalka Singh, I. L. R., 22 A 


at p. 9 and Mata Din v. Mahesh Prasad, (1892) 12 A. W. N. 100, 


followed. 


A village does not cease to exist by reason of the sub-division of its area 
into separate mahals. Where on a partition several wajibularzes were 
prepared each giving a right of pre-emption to a co-sharer in the gaon, 
held that the Court was bound to construe the words according to its 
plain sense and the word gaon should not be held to mean mahal. Held, 
further, that a cosharer in the gaon (village) was a preemptoy. 

Gokal Singh v. Mannu Lal, I. L. R., 7 AN., 772. Ghure v. Man Singh, 
I. L. R., 17 AN., 226, referred to. Sukhdeo Persad v. Durga Pershad 
(unreported) followed. 


First Aprrar against the decree (September 9, 1902) of Babu 
Bepin Behari Mukerji, Subordinate Judge of Cawnpore. 


Suit for pre-emption. 


The villages in dispute were divided into several mahals by 
perfect partition. The plaintiffs were co-sharers in the mahal 
called Mahal Sheo Charan Lal, and the vendor Maniar Singh was 
a.co-sharer in mahal called Mahal Dal Kuar. The terms of the 
wajib-ul-arzes of both mahals were as follows :— 

“ When a co-sharer sells his share, it is purchased first by a 
near sharer, then a sharer in the thok, then a sharer in the village 
and then a stranger gets it.” 

Maniar Singh sold his shares in the Mahal Dal Kunwar to 
the defendants, who were strangers, for an alleged consider- 
ation of Rs. 6,500. The plaintiff brought this suit for pre-emp- 
tion. The Subordinate Judge decreed the suit subject to pay- 
ment of Rs. 4,160. i 


Defendants appealed. 


Sundar Lal, for the appellant, submitted that after thé parti- 
tion of the village in the different mahals, each mahal became a 
separate village. The co-sharers of the one mahal could not be 
said to be co-sharers of the other mahal. They no longer remained 
co-sharers after the partition, 

Dalganjan Singh v. Kalka Singh [1900] I. L. R., 22 Al., 1 at 26. 
` Badri Prasad v. Hashmat Ali [1899] 1 A. L. J. R. 32. 


[(Sranney, O. J. In the new wajibularzes the word gaon was 
used ; gaon cannot mean mahal], 


+ 
t 






HIGH COURT. 


ld wajibularz was copied verbatim at the time of parti- 
It was not the intention of the co-sharers to’keep a right 
re-emption for co-sharers of other mahals. 


[Sraxtuy, C.J. What was there to prevent the co-sharers from 
entering into an agreement at the time of partition that the 
co-sharers in the village will have a right to pre-empt ?] 

There was nothing to prevent that. But in the case under 
consideration no such contract was alleged or proved. 

Further the plaintiffs could not maintain a suit on the basis 
of an agreement to which they were no parties. The new wajib- 
ularz, if it was a record of new contract, was the evidence of a 
contract between the co-sharers of the particular mahal for which 
it was framed. The plaintiffs could not claim the benefit of any 
contract recorded in the wajibularzes of mahal Dal Kuar. 


Mohan Lal Nehru (for Motilal Nehru), with him Sarat Chandra 
Chaudhri (for J. N. Chaudri), for the respondents, submitted 
that the present case was distinguishable from the Full Bench 
case ‘referred to. In that case at the time of partition no new 
wajibularzes were framed, and hence it was held that the 
right of pre-emption did not exist in favour of co-sharers of other 
mahals. Moreover that case did not lay down any principle 
of law. He relied on the observations of Srracuey, C. J., at page 
9. In the present case different wijibularzes were framed for 
different mahals and each gave a right of pre-emption to co- 
sharers of the village. That showed that at the time of partition 
it was agreed between the co-sharers that co-sharers of the village 
could have preference over strangers. There being mutual con- 
tract, as evidenced by the different wajibularzes, the co-sharers 
of one mahal could maintain a suit to preempt shares sold in 
the other mahal. Such suits have been entertained 

Sukhdeo Prasad v. Durga Prasad S. A. 782 of 1901, decided 26th May, 1904. 

He further submitted that when the word gaon was used in 
the wajibularzes the intention of the co-sharers could not be to 
mean mahal. If a sharer in the village had no right of pre-emp- 
tion, there was no use in mentioning him in the list of persons 
entitled to pre-empt. He relied on 

Matan Din v. Mahesh Prasad [1892] 12 A. W. N., 100. 

Wazir Alt v. Bhairon Prashad [1901] 1 A. L. J. R., 3$. Footnote. 


« Sundar Lal, forthe appellants, was heard in reply. 


The parties were then heard on the question of price. 
"See Reporters’ Diary 1 A. L. J. R., 163 Ed] 
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The judgment of the Court wos delivered by 
STANLEY, ©. J. The main question raised in this appea_ 

upon which considerable divergence of opinion is to be fou. 

the judgments of this High Court.. It arises in a suit _. 
pre-emption brought by the plaintiffs to have an alleged right of 
pre-emption established under the following circumstances. At 
the time of the last revision of settlement, each of three villages, 
namely Anti, Dhundar and Phalra, formed a separate mahal. A 
fourth village, named Lalipur, consisted of three mahals. Phalra 
still continues: as one entire mahal. After the last revision of 
settlement there was a perfect partition of the villages Anti, 
Dhundar and Lalipur, whereupon one of the three mahals in 
mauza Lalipur was divided into three mahals, namely, mahal 
Mainar Singh,mahal Sheo Charan Lal and mahal Ram Charan Lal. 
The plaintiffs became the owners of the entire of mahal Sheo 
Charan Lal, and the defendant Maniar Singh of the entire of the 
mahal Maniar Singh. In mauzas Anti and Dhundar the plaintiffs 
are co-sharers in mahal Hukum Singh, while the defendant Maniar 
Singh is the sole proprietor of mahal Dal Kuar. The plaintiffs 
were before partition admittedly co-sharers with the defendant 
Maniar Singh in the four villages, but since partition they are 
not co-sharers in any of the new mahals in which the property 
the subject matter of the suit is situate. This property was sold 
by Maniar Singh to the defendants 2-4, who are strangers, and it 
is this sale which the plaintiffs seek to pre-empt. At the time of 
partition a new wajib-ul-arz was prepared for each of the new 
mahals, but these wajib-ul-arzes record the custom of pre-emption 
as it previously existed ; they are in fact verbatim copies of the 
old-wajib-ul-arzes of the villages before partition. In the case of 
mahal Musammat Dal Kuar in mauza Anti the new wajib-ul-arz 
thus describes the custom :—“ When a co-sharer sells his share, 
it is purchased first by a near sharer, then a sharer in the thok, 
then a sharer in the village, then a stranger gets it.” In the 
case of mahal Musammat Dal Kuar in mauza Dhundar, the new 
wajib-ul-arz records the custom of pre-emption as follows :— 
“When a co-sharer wishes to sell or mortgage his share, then 
first a near sharer, after him a sharer in the patti, then a sharer 
in the village takes it. When none of these takes it, then a 
stranger gets it.” ‘Jn the case of mahal Maniar Singh in mauza 
Lalipur the custom of pre-emption is thus recorded in the new 
wajib-ul-arz :—“When a co-sharer sells his share, then first a near 
sharer and after him a sharer in the village takes it. When 
none of these takes it, then a stranger gets it.” The defendant 


VOL. If] HIGH COURT. 


Maniar Singh having sold the property to a stranger, the plain- 
tiffs claimed the right of pre-emption as being sharers in the 
villages in which the mahals are situate, portions of which were 
ge subject matter of the sale. It is admitted that the plaintiffs 
are entitled to pre-empt the sale so far as regards the portion 
of property sold which is situate in mauza Phalra, but as regards 
the residue their claim is resisted on the ground that they were 
not co-sharers with the vendor in any of the other mahals, shares 
. in which belonged to the defendant Maniar Singh. 

The learned Subordinate Judge held that the case was govern- 
ed by the decision in the case of Matadin and others v. Mahesh 
Prasad (t), and decreed the plaintifis’ claim. He found, however, 
that the price mentioned in the sale-deed, namely, Rs. 6,500 was 
fictitious to the extent of Rs. 2,340, and that the true price was 
Rs. 4,160 only. From his decree this appeal has been prefer- 
red. 

The appellants have raised before us the contention (1) that 
the plaintiffs, not being co-sharers in any of the mahals in which 
the property is situate, are not entitled to pre-empt the sale, 
save in regard to the portion which is situate in mauza Phalra, 
and (2) that the true amount of the purchase money was 
Rs. 6,500; and if the plaintiffs are entitled to pre-empt the sale, 
they must pay this amount. 

The plaintifls-respondents’ case is that though they are not 
co-sharers in the mahals in question, they are co-sharers in the 
gaon or village, and as such belong to the last class of pre- 
emptors mentioned in the new as well as the old wajib-ul-arzes. 
The defendants-appellants contend that the word gaon or village 
as used in the new wajib-ul-arzes ought to be construed as 
equivalent to mahal and that therefore the plaintiffs had no pre- 
emptive right: They further contend that each new wajib-ul- 
arz is evidence of a contract entered into between the co-sharers 
in each new mahal, and that the plaintiffs being no parties to the 
wajib-ul-arzes of the makals in question, cannot take advantage 
of or sue upon such contract. 

I shall first deal with the last mentioned contention. There 
appears to me to be a ready answer to it, namely, that the new 
wajib-ul-arzes did not record a contract but a pre-existing custom 
which the parties desired to perpetuate. The old wajib-ul-arzes 
yecorded a right of pre-emption existing by custom and the new 
wajib-ul-arzes recorded the determination of the old proprietary 
body to retain the old custoin notwithstanding the disintegration 

(1) [1892] 12 A. W. N., 100. 
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of the villages for fiscal purposes. If the right intended to he 
recorded in the new wajib-ul-arzes, were a right springing from 
contract, it would not be properly described in the wajib-ul-arges 


as it has been, namely as a custom. As Srracuey,.C. J., He, 


in the case of Dalganjan Singh v. Kalka Singh (°): “ When a 
Settlement Officer records a custom of pre-emption in the wajib- 
ul-arz of a new mahal, created by perfect partition of an old one, 
what is that custom ? It cannot be something absolutely new, 
or the word ‘custom’ would be a misnomer. ‘It must, there- 
therefore be something which existed before the new mahal and 
before the partition, something, therefore, which existed in the 
time of the old mahal, which has survived the partition and 
which is recognized as still applicable within the new mahal. 
In one of the cases cited to us, and no doubt in many other 
cases, the Settlement Officer simply copied verbatim in the new 
wajib-ul-arz the pre-emption clause of the old one. This implies 
that the old custom thus continued is regarded as a custom, of 
the co-sharers still applicable to all who notwithstanding the 
partition stand in‘ the relation of co-sharers,—not a custom 
necessarily confined to co-sharers while members of the co- 
parcenery body of the old and undivided mahal.” In this view 
I entirely concur. From the fact that all the members of the co- 
parcenery bedy of each of the old undivided mahals accepted on 
partition the pre-emption clauses contained in the old wajib-ul- 
arzes, it is manifest I think, that their intention was ‘to keep in 
force the old custom. The present case appears to me to be on all 
fours with the case of Matadin and others v. Mahesh Prasad (*) 
which was decided by Maumoop, J. In that case where a mauza 
originally consisting of one mahal was divided by perfect partition 
into three mahals and a separate wajib-ul-arz was prepared for 
each of the new mahals in which was inserted the following clause 
relating to pre-emption :—“ The co-sharers of the mauza, provided 
that they pay the proper price, can become pre-emptors when a 
transfer of property is made,’—it was, held that the right of 
pre-emption was not limited to co-sharers in the mahal in which 
the property sold was situate. There is no force therofore in 
my opinion in the contention that the plaintiffs are not in a 
position to'take advantage of the provisions of the new 
wajib-ul-arzes.  } 
This leads me to the consideration of the tfue construction of 
the clauses as regards pre-emption in the new wajib-ul-arzes. In 
(1) ` [1899] 1. L. R., 22 AlL, 9. ; 
(2) [1892] 12 A. W. N., 100. 


a 


) 
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Ke jad unequivocal terms the right of pre-emption is given to 
‘yrs in the gaon or village. Now whether the wotd denoting 
age is the Hindi word “ gaon”, or the Arabic word mauza, or 
~at Persian word “deh”, there is no ambiguity about it. It means 
“village and not part of a village ora mahal ina village. In 
Wilson’s Glossary mauza is defined as “ one or more clusters of 
habitation and all the lands belonging to their proprietary inhali- 
tants” : a mauza is defined by authority to be’ ‘a parcel or parcels 
of lands having a sepavate name in the revenue records and of 
known limits.” In the case of Gokal Singh v. Mannu Lal?) Perne- 
rau, ©. J., and Manmoop, J., held that the term village as used in 
a wajib-ul-arz, meant a definite area of land with houses upon it, 
and does not necessarily imply a joint ownership of such land in- 
as much as afier partition there may remain some community of 
interest, and things held and used in common by all the 
inhabitants—every one who lives in that area has a share in it, and 
therefore may be regarded as a shareholder-within the meaning of 
the wajib-ul-arz. In that case it was contended that after perfect 
partition the-whole of the inhabitable and cultivable area of the 
village being absolutely divided, and the joint ownership of the 
shares determined, there ceased to be any entire thing which 
could be called a village in the sense in which the term was used 
in the wajib-ul-arz, for the reason that each of the original 
co-sharers was the owner of a separate property. The contention 
was properly in my opinion rejected. A village does not cease to 
exist by reason of the sub-division of its area for fiscal purposes 
into separate mahals. In the case of Matadin and others v. Mahesh 
Prasad, Maumoop, J., in his judgment says, “I cannot interpret 
~ the word mauza to mean other than a mauza. I cannot limitit by 

saying that it only means a mahal, because I am aware that there 

may be a mahal including many mauzas. There may bea mauza 

including more than one mahal, as in this very case. The two 

terms mauza and mahal are not convertible, and so long as the 

wajib-wl-arz is explicit, wo reason is shown against its ordinary 
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partition was a verbatim copy from the record of villa 


toms prepared at the time of settlement. In that că 


ther from accident or of design, the record of vi 


prepared after the partition conferred in express tel © E2° , 
of pre-emption upon the co-sharcrs of the mauza. 1s a a Se 
the word mauża was deliberately used, after partiticd. _« not 


only been intended but had been completed, and not used as 
deh has been in the present case when partition was not yet 
within the horizon,” I gather‘from this that my brother Knox 
did not disapprove of the ruling of Manmoop, J., in the case to 
which I have referred. The decision of my brothers, Buarr and 
BAxNERJI, in the case of Sukhdeo Pershad v. Durga Pershad, Second 
Appeal No. 782 of 1902, as yet unreported, is in entire agree- 
ment with the decision of Maumoop, J. Finding then no ambi- 
guity whatever in the terms of the new wajib-ul-arzes, it appears 
to me that the Court is bound to construe them according to the 
plain sense of the words used, and that we ought not to put a 


` construction contraty to the plain sense in view of any thing de 


hors the documents, So interpreting the wajzb-ul-arzes the decis- 
ion of the Court below upon this branch of the case appears to 
me to be correct, and the plaintiffs. are entitled to pre-empt the 
sale. aes 

[His Lordship then discussed the evidence on the question of 
price and procéeded.] I would, therefore, allow the appeal and 
modify the decree by increasing the amount to be paid by the 
plaintiffs. on pré-emption from the sum of Rs. 631 to Rs. 2,971 


-and would extend the time for payment. 


Burzi, J. Having had an opportunity of perusing the 
judgment of the learned Chief Justice, I have come (though not 
without some hesitation) to the conclusion that his decision as 
to the meaning to, be given to the words “mauza” or “deh” 
when used in a wajib-wl-arz is correct. ar 

Tt is no doubt surprising that when the co-sharers of a mauza 
have so far intimated their desire, bys entering into a “perfect 
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parent mauza. Nevertheless, it appears to me that the 
int of authority in this Court is conclusive that,-in cases of 
Lemption between co-sharers of separate mahals which formerly 
ere comprised in one mauza, where the word ‘mauza’ or 
‘deh’ or ‘gaon’ is used in connection with the custom, we are 
bound to give to these words their ordinary meaning, and should 
not hold them to be synonymous with “mahal.” I therefore 
concur with the learned Chief Justice on the question of law 
raised in this appeal. As to the question of fact, I have no 
doubt that the lower Court went wrong. The grounds on which 
the learned Subordinate Judge held that the lower price was 
the true one are unsubstantial in the extreme. 

The evidence produced for the vendees appellants is, in my 
opinion, credible and truthful. It conclusively proves that the 
larger sum was paid. 

For the above reasons I concur in the judgment of the learned 
Chief Justice and assent to the order he proposes. 
és By tue Court.—The order of the Court is that the decree of 

the Court below be modified by increasing the amount to be 
paid by the plaintiffs on pre-emption from the sum of Rs. 631 
to Rs. 2,971. In other respects the appeal is dismissed. The 
time for payment will be extended -for a period of six months 
from to-day. As the appellants have in part failed and in part 
succeeded in the appeal, we make no order as.to costs. 

M. L. N. l Decree modified. 





RADHA KRISHNA AND OTHERS. —Appellants 
versus 
Tue MUNICIPAL BOARD OF BENARES.—Respondents.* 


N.-W. P. and Oudh Municipalities Act (No. I of 1900) s. 47?—Contract by 
Jhe Board—writing gssential—Resolution accepting a tender—not a 
binding contract—Indian Contract Act (No. IX of 1872), ss. 28, 65 
= and 70, 72, 76. 


A Municipality invited tenders for the supply of ballast and accepted 
the appellants’ tender by a resolution of-a meeting properly convened. 
It received some ballast from the appellant and epaid for it, but refused 
to accept the rest. The appellants sued for damages. 


Held that a contract or an agreement is not binding on a Municipality 
unless it is reduced to writing. An agreement entered into with a 
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Municipality not having been committed to writing and signe. 
quired by, section 47 of the N.-W. P. Municipalities Act cannot fo: 
basis of a suit notwithstanding any goods are supplied in pursuanc 
it. 

Young v. The Corporation of Leamington, 8 App. Cas. 

British Insulated Wire Co. v. The Prescot District Council r1s95] 2 
Q. B., 463 applied. Abaji Sita Ram v. The Trimbuk Municipality, I. L. 
R., 28 Bom., 66 referred to. 


Sections 23, 65, 70 and 72 of the Indian Contract Act explained. 


Yinsr Appear from a decree [Nov. 10, 1902) of J. Sanders, 
Esq., District Judge of Benares. 


Suit for damages. 


Tenders were invited by the Resident Engineer of the Benares 
Municipality for supply of stone ballast for road—metalling 
according to specification furnished. Plaintiffs’ tender was 
accepted by the Board by a formal resolution passed at a 
regular meeting. The first supply was appropriated and paid 
for by the Board. The second supply was said to be not in 
accordance with the specification, and the Resident Engineer 
gave notice to the plaintiffs to the effect that the ballast of the 
inferior quality should be picked out within a certain time, 
otherwise it would be picked out. by his men, and the cost 
charged against the plaintiffs. The plaintiffs having failed to 
comply with the notice, the Engineer had the ballast sorted and 
used the better portion of it and rejected the remaining portion 
and refused to take any more ballast from the plaintiffs. 

The plaintiffs sued the Board for Rs. 1,842-7-2 on account of 
the balance of price of the stone ballast appropriated by the 
Municipality, and Rs. 570-8-0, damages for refusal to take the 
ballast which they had ready for delivery. - 

The Court of first instance dismissed the suit holding that 
the contract not being in writing, nee suit could not be 

maintained. 


. ” 


Gokul Prasad, for appellants. The plaintiffs’ tender and its 


4 


acceptance by the Board amounted to a legal contract. The 


Board’s proceedings containing the plaintiffs’ tender was signed 


by the Chairman, and the formalities required by section 40 : 


were complied with. That was the contract and was binding 
upon the defendant. : i 
. The second point was that if the agreement was void, the 
Board having derived a benefit under the agreement were bound 
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compensation for it to plaintiffs. (See section 65 of the CIVIL. 
1 Contract Act.) ? 1905. 


TANLEY, ©. J. You took out the money paid into Court by Rapua eae 


e Board]. He submitted that it was in part payment of the p. 
claim. ; Tus Munio- 
t sy ce G A ; PAL Boarp 
[Srantey, C. J. But the Board paid it in full satisfaction of or Bunanss. 
your claim.] aon 
‘He referred to 
Municipal Board of Mussorie v. Goodall [1904] 1 A. L. J. R., 195. 8 C. I L. 
R., 26 Al., 482. 


Reference was also made to section 379, Code of Civil Proce- 
dure. 





A. E. Ryves, for defendants. A contract not signed and a 
sealed was not binding on the Board. The directions given 
in section 47 of the Municipalities Act not having been com- 
plied with, there was no agreement. 

Young v. Leamington (Mayor of) [1883] 8 App. Cas. 517. 

Š The British Insulated Wire Co. v. The Prescot Ureban Couneil [1895] L. R., 2 
Q. B., 460. 
Chitty on Contraet, 14th editiou [1904] pp. 272-4. 


Gokul Prasad in reply cited 


Abaji Sita Ram Madak v. The Trimbak Municipality [1903] I L. R., 28 
Bom., 66. 

The following judgment was delivered by 

Srantey, C. J.—The question for determination in this appeal is Stanley, C.J. 
whether a suit can be maintained for materials over the value of —— 
Rs. 20 supplied to a Municipal Board which is subject to the provi- 
sions of the North-Western Provinces and Oudh Municipalities Act, 
of 1883 (sic), in the absence of a contract in writing, signed by the 

~~= Chairman or a Vice-Chairman and Secretary of the Municipality. 

The Municipal Board of Benares invited tenders for road ballast, 
whereupon the plaintiffs made a tender which was approved of 
by the Resident Engineer, and was subsequently accepted by a 
resolution of the Board. The plaintiff acting on the resolution 
of the Board supplied some ballast for which payment was made. 
A further instalment of ballast was supplied, a part of which the 
Municipality refused to accept as being of inferior quality. The 
plaintiffs then brought the suit out of which. this appeal has 
arisen, claiming th® value of this ballast. The defendant Board 
set up the defence that the contract was not binding on them. in- 
as much as the requirements of section 47 of the North-Western 
Provinces and Oudh Municipalities Act, No. I of 1900, were not 
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complied with. This section 47 corresponds with sectio 
the Act of 1883. In the written statement the Board express 
willingness to pay to the plaintiffs Rs. 1,094-8-8, the price of 
ballast actually used after deducting the cost of picking and sor 
ing. This sum the Board subsequently deposited in Court, and it 
was withdrawn by the plaintifis. The Court below dismissed 
the suit as not maintainable, and hence the present appeal. 


Mr. Ryves, counsel on behalf of the Municipality, based the 
defence of the Board mainly on the ruling of the House of Lords 
in the case of H. Young & Co., v. The Mayor and Corporation of 
Royal Leamington Spa (), affirming the judgments of the Court 
of Appeal and a Bench of the Queen’s Bench Division. The ~ 
appellants rely upon sections 69, 70 and 72 of the Indian Con- 
tract Act as taking the case out of the ruling of the House of 
Lords. Section 47 of the Municipalities Act of 1883, directs 
that— 

(1) ‘Every contract made by or on behalf of Municipal Board, 
whereof the value or amount exceeds Rs. 20, shall be in writing ; 

(2) “every such contract shall be signed by the Chairman, 
or a Vice-Chairman, and the Secretary ; and 

(3) “ifa contract to which this section applies is executed 
otherwise than ‘in conformity therewith, it shall not be binding 
on the Board.” 

The case of Young and Co., v. The Corporation of Leamington 
had reference to section 174 of the Public Health Act of 1875 
which imperatively requires that every contract made by Urban 
Authority, whereof the value or amount exceeds £50 must be in 
writing and sealed with the common seal of such authority. Ih 
that case the Corporation being an urban sanitary authority, by 
contract under seal employed a party to construct waterworks— 
one of the terms of the contract being that if the party employed 
should make default, the Engineer of the corporation might 
employ persons to finish it and charge the party employed 
with the expense. Default was made in the completion of 
the contract and thereupon the defendant’s Engineer by cou- 
tract in writing embloyed the plaintiffs not only to finish tho È 
contract but to execute certain additional works not specified 
therein. The plaiptiffs executed the work, and: the defendants 
had the benefit of them. The contract of the Engineer’ with the 
plaintiffs was approved of by the defendants. But the provisions ` 
of section 174 of the Public Health s~ _ not complied with. 


A bench of the Queen’s Bench Diy’ usisting of Maruew aud 
(1) [1883] 8 A Salt. 


on 


OL. IL] HIGH COURT. 


WILLIAMS, J.J., on a special case stated by an arbitrator, held that 
the contract was not binding on the defendants.- On appeal 
from this decision, LinpLey, Corron and Brerr, L. J. J., upheld 
thé decision of the Court below (°). Upon the point pressed in 


_y Argument on behalf of the plaintiffs that as the contract had 


been performed and the defendants had the benefit of the plain- 
tiffs work, labour and materials, the defendants were at all 
events liable to pay for these at a fair price, Lindley, L. J., ob- 
served : “ In support of this contention cases were cited to show 
that corporations are liable at common law quasi ex contractu to 
pay for work ordered by their agents and done under their 
authority. The cases on this subject are very numerous and con- 
flicting, and they require review and authoritative exposition by 
a Court of Appeal. But in my opinion the question thus raised 
does not require decision in the present case. We have here to 
construe and apply an Act of Parliament. The Act draws a line 
between contracts for more than £50 and contracts for £50 and 
under. Contracts for not more than £50 need not be sealed and 
can be enforced whether executed or not, and without reference to 
the question whether they could be enforced at common law by 
reason of their trivial nature. But contracts for more than £50 
are positively required to be under seal ; and in a case like that 
before us, if we were to hold the defendants liable to pay for 
what has been done under the contract, we should in effect be 
repealing the Act of Parliament and depriving the rate-payers 
of that protection which Parliament intended to secure for them.” 
He further observes: “It may by said that this is a hard and 
narrow view of the law: but my answer is that Parliament has 
thought it expedient to require this view to be taken, and it is 
not for this or any other Court to decline to give effect to a 
clearly expressed statute because it may lead to apparent hard- 
ship.” Brert, L. J., in his judgment said :—“ I think that the 
mere want of seal prevents the plaintifis from recovering, and I 


~ am further of opinion haying read all the cases on the point that 


the fact that the defendants had the benefit of the contract, will 
not prevent them from setting up the statute in answer to the 
plaintiff's claim. The mere want of a seal is-a-complete bar.” 
On appeal to the House of Lords, Lord BLACKBURN in the course 
of his judgment adopted the views expressefl by LINDLEY and 
Brett, L. J.J., ang at the close of his judgment commenting on 
(L) [1883] 8 App. Cas. 517. 
(1) L. R. 8 Q. B. D., 579. 
ZLY i 
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Civib. the effect of the view entertained by their Lordships, observes :—. 
1905. “Tt is true that this works great hardships upon the new appellants. 

~ They had an agreement, but it was not sealed, and though itis 
RADHA KRISHNA 


n possible that if the agreement had been under seal, the defendan 
Tus Kiet might have established a defence on the merits to all or part of\._ 
cn Beres, What is claimed, it is hard on the appellants that they should 
not be allowed to raise the question. It is, however, for the legis- 
Stanley, C. J. lature to determine whether the benefits derived by enforcing a 
general rule are or are not too dearly purchased by occasional 
hardship. A Court of law has only to inquire what has the 
legislature thought fit to enact.” Lord BrAMwELL in expressing 
his concurrence stated: “I must add that I do not agree in the 
regret expressed at having to come to this conclusion. The legis- 
p lature had made provisions for the protection of rate-payers, 
share-holders and others who must act through the agency of a 
representative body by requiring the observance of certain solem- 
nities and formalities which involve deliberation and reflection. 
That is the importance of the seal. Itis idle to say that there 
is no magic in the wafer. It continually happens that carelessness 
and indifference on the one side and the greed of gain on the 
other cause a disregard of these safeguards and improvident en- 
gagements are entered into. Whether that has been so in this 
case I have no notion, but certainly the rate-payers of Leamington 
may well be astonished at the amount claimed of them. The de- 
cision may be hard in this case on the plaintiffs who may not 
have known the law. They and others must be taught it which 
can only be done by its enforcement.” Lord Watson and Lord 
FITZGERALD concurred. The case of The British Insulated Wire Co. 
v. The Prescot Urban District Council[*] is an exemplification of 
the stringency with which the Courts enforce the observance of 
the statutory requirements. In that case the plaintiffs and de- 
fendants entered into a contract in writing duly sealed with the 
seal of the defendants, whereby the plaintiffs agreed to light by 
means of electricity the streets within the defendants’ district for 
a period of five years for the annual sum of £350. The contract 
which was otherwise in conformity with the requirements of ~ 
section 174 of the Public Health Act of 1875 in every respect, 
omitted to specify any pecuniary penalty to be paid in case its 
terms were not duty performed. The plaintiffs duly performed 
the contract on their part and would have been entitled to the 
sums claimed in the action if the contract had been valid and 
binding upon and enforceable against the defendants. The 


[1] [1895] L. Ra 2 Q. B. 460. 
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question for the opinion of the Court was whether the contract Crvin. 
was Void, or not enforceable against the- defendants by reason of 1995. 
the-iact that it did not specify a pecuniary penalty to be paid in -~ 


a of its breach. It was held by Pottock, B. and Wricnr, J., Ranma Krisnsa 


v. 
that the enactment was obligatory and that a contract which Trs Musici- 
PAL BOARD 


did not specify any pecuniary penalty could not be enforced o Donants. 


against the Urban Authority. To these decisions we naturally ane 
attach profound weight. But they are met by the contention Stanley, C.J; 
of the learned counsel for the appellants in this case that in view g 
.of the provisions of sections 65, 70 and 72 of the Indian Contract 
Act they have no application in the circumstances of the present 
case. Before we deal with this contention, it will be convenient 
here to refer to a decision of a Bench of the Bombay High Court 
upon which the learned counsel for the appellants strongly 
relied, that is, the case of Abajı Sitaram Madak v. The Trimbak a 
Munieipality(']. In that case the plaintiff Municipality brought 
asuit to recover a sum of money from the defendants alleging 
that it was due from the principal defendant as the person to 
whom the right of levying and collecting certain tolls and taxes 
had been granted and from the other defendants as his surety. 
The defence was that the Municipality had at a meeting passed 
a resolution which was subsequently communicated to the prin- 
cipal defendants which had the effect of dispensing with or re- 
mitting the performance by him of so much of his obligations 
as gave rise to the suit. The surety relied on the provisions of 
Chapter VIII of the Indian Contract Act as entitling him to a 
discharge from liability. By the resolution upon which the de- 
fendants relied, it was resolved that taking into consideration 
adverse circumstances such as the prevalence of plague, famine, 
cholera and other things, and the fact that the principal defendant 
was likely to suffer loss, it was proper to remit Rs. 7,000, and that 
that sum should be remitted out of the sum agreed to be paid by 
the principal defendants. This resolution was passed by the 
Chairman and five members, but neither the President nor any 
official member was present at the time, and it was subsequently 
set aside at a general meeting at which it was held unanimously 
that the resolution should be cancelled. On behalf of the 
plaintiff Municipality it was contended that there had been no 
remission or dispensation Within the meaningeof section 63 of the 
Contract Act, first, because there was no communication of the 
resolution, and secondly, because the provisions of section 30 of 
.the Bombay Act TI of 1884 had not been observed. It was con- 
(1] [1903] I. L. R., 28 Bom., 66, 
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. tended that a dispensation or remission under section 63 requires 


an agreement or contract in view of the provisions of section 30 
of that Act. That section provides that every other contrast or 
agreemenit, 7. e., any grant or agreement, the amount of whit 

exceeds Rs. 500 on behalf of the Municipality shall be in writin, 

and shall be signed by the President and two other Commis- 
sioners and shall be sealed with common seal of the Munici- ` 
pality.” It was held by Jenxtys, ©. J.; and Jacon, J., that the 
meeting at which it was resolved to grant remission to the 
principal defendant, had not been duly convened in the manner 
prescribed by section 27 of the District Municipal Act, and 
further that assuming that there was a legal resolution and that 
it was communicated as alleged, still in as much asa dispensation 
or remission under section 63 requires an agreement or contract, 
the resolution was of no legal effect since the provisions- of 
section 30 had not been observed. So far this judgment is 
unfavourable to the appellants. But in the course of their 
judgment the learned judges referred to a point which was 
raised by the Advocate-General before them. It appeared that 
the contract under which the principal defendant became 
entitled to levy and collect the tolls, was not under seal 
and so failed to comply with section 30 to which we have 
alluded. The Advocate-General relying on section 23 of the 
Indian Contract Act, asked the Court to hold that there 
was no contract at all under which the plaintiff Municipality 
could claim. The Court dealt with this argument in the 
following passage :—“‘ Apart from the fact that this is travelling 
outside the pleadings of the parties, we think there is another 
reason why we cannot give effect to the contention. It is well 
recognised law in England that though a contract by a corpora- 
tion must ordinarily be under seal, still where there is that 
which is known as an executed consideration, an action will lie 
though this formality has not been observed. Notwithstanding 
section 23 of the Indian Contract Act, we see no reason for not 
adopting the same view of the law here. For we think when 
regard is had to the principle on which the English Courts 
have proceeded, it is clear we do not run contrary to any. 
provision of section 23 of the Contract Act in holding that in 
this country too, as in England, where there is an executed 
consideration, a suit will lie even in the ahgence of a sealed 
contract. And on the fact of this case we hold that there has 
been an executed consideration. It is, however, at the same 
time manifest that the doctrine we have here applied will on 
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the facts in no way assist the defendants’ contention that the 
performance of his promise had been legally dispensed with 
or yemitted.” Section 23 of the Contract Act is the section 
which prescribes that the consideration or object of an agree- 
Jent is lawful unless among other things it is forbidden by 
law or is of such a nature that if permitted, it would defeat the 
provisions of any law. We think that the statement of the law 
thus laid down is too wide. According to the ruling of the 
House of Lords to which we have referred, an action will not 
lie in England against a corporation which is governed by an 
Act, such as the Public Health Act of 1875 in the absence of a 
sealed contract even though there is an executed consideration. 
In view of the prohibition contained in section 30 of the Act to 
which we have referred, that no contract or agreement not 
executed as therein provided, should be binding on a Muni- 
cipality, the contract entered into with the defendants was not, 
we think, enforcible at all events as against the Municipality, 
even though there was an executed consideration. Apart from 
sections 65, 70 and 72 of the Indian Contract Act, it appears to 
us that the agreement entered into between the appellants and 
the respondent Municipality not having been committed to 
writing and signed as required by the Municipalities Act, cannot 
form. the basis of any suit against the Municipality notwithstand- 
ing that ballast was supplied in pwrsuance of it. But sections 
65, 70 and 73, which have been relied upon by the learned 
Counsel for the appellants, we think, afford them no assistance. 
As regards section 65 it seems to be applicable to cases in which 
an agreement is void by reason of mistake or impossibility or 
in consequence of the want of a legal consideration. The 
illustrations annexed to the section point to this. The section 
opens with the words “ When an agreement is discovered to 
be void, or when a contract becomes void,” and applies only 
to such cases. As an illustration of the cases in which an 
agreement is discovered to be void, the following is given: 
“A pays B, Rs. 1,000 ïn consideration of B’s promising to 
marry C, A’s daughter. Cis dead at the time of the promise. 
The agreement is void, but B must repay A the Rs. 1,000.” 
Here the parties entered into an agreement in the mistaken 
belief that C was alive, and there was a toégal failure of con- 
sideration for the, payment of the Rs. 1,000. In the case 
before us, the agreement entered into between the appellants and 
the respondents Municipality was not discovered to be void. 
There was no illegality in the action of the Municipality in pass- 
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ing a resolution accepting the appellants’ tender, and therefore 
it cannot be said that the agreement, if any, constituted by the 
tender, and'acceptance of it has been discovered to be void. >The 
agreement is unobjectionable, but it did not ripen into a binding 
contract by reason of the neglect of the parties to comply with tha 
provisions of the section under which the Municipality could 
alone contract. The subsequent words of the section, namely, 
“when a contract becomes void” evidently have no application 
because there was no contract. If we were to hold that this 
section was applicable, we should render nugatory the salutory 
provision of the Municipalities Act which provides that a contract 
executed otherwise than in conformity with it, shall not be bind- 
ing on the Board.” Likewise section 70 appears to us to have 
no application. That section provides that where a person law- 
fully does anything for another person, or delivers anything to 
him not intending to do so gratuitously, the person enjoying the 
benefit of the non-gratuitous act, shall be bound to make compen- 
sation to the former in respect of, or to restore, the thing so done 
or delivered. Assuming, but without deciding, that this section 
has any application, we find that the appellants cannot be said to 
have lawfully delivered to the Municipality the ballast which the 
Board has not used. The plaintiffs without any legal contract 
authorising them in that behalf, chose to lay down ballast on the 
side of a public road. That ballast has not been used by 
the Municipality save to the extent for which the price, viz., Rs. 
1,094-8-8 has been paid to the appellants, i.e., the sum lodged in 
court and drawn out by the appellants. The Municipality has 
not enjoyed the benefit of the remainder of the ballast. The 
section nowhere imposes on a party any obligations to make com- 
pensation in respect to that of which he “has not enjoyed the 
benefit. Section 72 also does not appear to us to help the 
appellants. It provides that a person to whom money has been 
paid or anything delivered by mistake or under coercion must 
repay or return it. The ballast in this case was neither delivered 
by mistake nor ‘under coercion. 

For these reasons we think that the decision arrived at by the 
Court below was correct. We therefore dismiss the appeal with 
costs, including fees on the higher scale. 

D. 0. A Appeal dismissed, 
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versus 


MUSAMMAT PARSANNI.* 


N.-W. P. Tenancy Act (No. IT of 1901) Sections 177—185—Powers of 
Board of Revenue—Revision—appeal to the Judge. 


The Board of Revenue has no power to interfere in revision in cases in 
which appeals lie to the Civil Court. Where the Board professing to act 
under the provisions of section 185 of the Tenancy Act set aside an 
order of an Assistant Collector in a case in which appeal lay to the Judge, 
held that the order was ultra vires and did not authorise the Assistant 
Collector to re-hear the case. 


Execution Seconp APPEAL from the decree (January 26, 1904) 
of L. G. Evans, Esq, District Judge of Saharanpur, affinning 
the decree (December 5, 1902), of J. L. Mafley, Esq., Assistant 
Collector. 


_ Application for execution. 


The respondent obtained a decree for arrears of rent against 
the appellant. The decree was fora sum below Rs. 500. The 
decree-holder put in an application for execution, which was 
rejected by the Assistant Collector for some formal defect. The 
decree-holder preferred an appeal against that order to the Col- 
lector who dismissed the appeal but submitted the record to the 
Board of Revenue. The Board, purporting to act in revision 
set aside’ the order of the Assistant Collector and sent back the 
case with directions that the decree-holder should be allowed te 
amend the application and then to proceed with the execution. 
The Assistant Collector had the application amended and ordered 
execution to proceed. Judgment-debtor appealed to the District 
Judge who dismissed the appeal. 


Judgment-dehtor appealed. 


Mohan Lal Nehru (for Satish Chandra Banerji), for the appel- 
lant, submitted that an appeal against the order of the 13th May, 
- dismissing the application, lay to the Judge. Fhe appeal having 
been preferred toghe Collector, and finally the matter having 
been taken to the Board of Revenue who had no jurisdiction, 
the order of the 13th May held good. The Board had no power 

; l ë E, S. A. 327 of 1904. l 
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to interfere in cases which under section 177 were appeal- 
able to the Judge. In the present’ case an appeal lay to the 


Judge. X 


[Banensi, J. Why should we not treat the present order as” 
an order passed on review of judgment?] No application was 
made for review. The Assistant Collector, who passed the 
former order, did not make the order under appeal. More- 
over, the Assistant Collector had acted under the orders of 
the Board of Revenue—which had no jurisdiction to make the 
order. 


Lalit Mohan Banerji, for the respondent, submitted that the 
order under appeal should be treated as an order passed on 
review of judgment. When the review was granted, the appell- 
ant ought to have at once preferred an appeal, and not having 
done so, the order had become final and could not be chal- 
lenged. Further, when the record came back from- Board of 
Revenue, the application was amended and should be treated 
as afresh application for execution. He further contended that 
the Board had power to revise the order of the Assistant 
Collector. The application for execution was not a suit. Al- 
though an appeal lay to the Judge, an application for revision 
could be made to the Board of Revenue. 


Mohan Lal Nehru was not heard in reply. 


The judgment of the Court was delivered by 

Bayes, J. This is an appeal from an order of the lower 
appellate Court affirming an order passed by an Assistant Collec- 
tor, on the 5th of December 1902, granting execution of a decree 
for arrears of rent obtained by the respondent against the appel- 
lant. It appears that an application for the execution of that 
decree was dismissed by the Assistant Collector on the ground 
of a formal defect in the application on the 13th of May, 1902. 
Instead of appealing from that orde? to the Districts Judge, 
under the provisions of section 177 of the Tenancy Act of 1901, 
the decree-holder appealed to the Collector. The Collector dis- 
missed the appeal, holding that no appeal lay to him, but he 
reported the case to the Board of Revenue under the provisions 
of section 185 of the Act. By that section the Board of Revenue 
is empowered to call for the record of any case, which has come 
before a subordinate revenue Court, other than a suit in which 
the decree is appealable under section 177. It is conceded that 
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this was a suit in» which the decree was appealable to the Dis- Crvtn. 
trict Judge, under section 177, and that the appeal te the Collec- 1905. 
toy-from the decision of the court of first instance was filed —— 

Jynder a misconception. The case being one, in which the Board ene 
of Revenue had not the power to call for the record, any order v 


passed by it was without jurdsdiction. The Board, however, Tann 
. P ARBANNI. 
made an order in the case, and sent it back to the Court of first 
instance with directions that it should allow the decree-holder Banerji, J. 
to amend the application for execution. Upon receipt of this a 
order, and in pursuance of it, the Court directed the decree- 
holder to amend the application within two days, and the 
application having been amended, it granted execution. It is 
contended on behalf of the judgment-debtor that the order of 
the Board of Revenue, being without jurisdiction, the Assistant | 
collector was not competent to take up the case and to make any 
order in it, and that the order passed on the 13th of May, 1902, 
dismissing the application stands good. As we have already 
said, the Board of Revenue could not in this case, the decree 
passed in it being appealable to the Judge under section 177, 
make any order in revision. The order passed by it, therefore, 
was wholly ultra vires. Such an order did not empower the 
Assistant Collector to rehear the case. There was no application 
for review of judgment either oral or in writing, and the Court 
did not purport to review its order of the 13th of May 1902. If 
the amended application be regarded as a fresh application for 
execution, it was clearly beyond time, the amendment having 
been made after 3 years from the date of the decree—and the 
amount of the decree not exceeding Rs. 500. Consequently 
the application, after amendment, could not be treated as an 
- application for which the Court had authority to grant execu- 
tion of the decree. As the Court was not legally seized of 
of the case, it had no jurisdiction to make any order for execu- 
tion, and the order, which it passed on the 5th of December 
` 1902, was an illegal order and cannot be maintained. We ac- 
cordingly allow the appeal and set aside the orders of the Court 
below with costs. ‘ 


M. L. N. ; Appeal decreed. 
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SALIG DUBE 
VErSUS iS 
DEOKI DUBE anp oruers.* 


Res judicate—Rent and Civil Courts—N. W. P. Tenancy Act (No. IT of 1901). 
Sections 58 and 199—Orders of ejectment. 


When a Rent Court orders the ejectment of a tenant upon one of the 
grounds mentioned in section 58 of the N.-W. P. Tenancy Act (IT of 1901) 
deciding itself under section 199 of the Act, the question of title against 
him, he is barred, by the rule of resjudicata, from re-opening the question 
of title in a Civil Court. , 


Srconp APPEAL against the decree (January 19, 1903) of Pandit 
Girra} Kishor Dat, Officiating Subordinate Judge of Azamgarh, 
modifying a decree (September 25, 1902) of Babu Murari Lal, 
Munsif. f 

Suit for possession. 


The plaintiffs and the defendants were co-sharers of mauza 
Damodarpur, The land in suit had been in the cultivation of 
the plaintiffs for along time. The defendants brought a suit 
for ejectinent of the plaintiffs in the Rent Court under section 58 
of Act IL of 1901 on the allegation that the plot was their sir, - 
and that the plaintiffs were their sub-tenants. The plaintiffs 
pleaded that they were not sub-tenants but -proprietors of the 
said land. The Rent Court decreed the suit and ordered eject- 
ment. The plaintiffs then brought the present suit in the Civil 
Court fora declaration that they were proprietors and not sub- 
tenauts of this land and for possession of the same. 

The Court of first instance dismissed the plaintiffs’ suit, but 
the’ lower appellate Court modified that decree and decreed the 
plaintiffs? swit in part. 

One of the defendants appealed to thé High Court. « 

Parbati Charan Chatter} ‘ji, for the appellant, submitted that the 
decision of the Rent Court operated as res judicata, because that 
Court had expressly decided the question of title, and that the 
inference as to proprietorship drawn by the lower appellate 
Court from the plaintiff? long possession was erroneous. 


Muhammad Zakur, for the respondants, relied on 
Rani Kishori v. Raja Ram [1904] A. W. N., 109. 


#9. A. No. 328 of 1903. 
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=i The judgment of the Court was delivered by 

f Kwyox, J. This second appeal arises out of a suit brought by 
three brothers, Deoki, Jageshar and Baldeo. The claim was to 
recover possession of an area of land on the ground that they are 
proprietors and owners of the same, and that they have been dis- 
possessed in consequence of a decree of the Revenue Court, de- 
claring them to be sub-tenants of the defendants. The Court of 
first instance dismissed the suit. On appeal the lower appellate 
Court decreed a greater part of the claim. One of the de- 
fendants comes here in second appeal. The first plea taken in 
appeal, which is based on section 201 of Act II of 1901, is with- 
out force. That section applies only to suits instituted under the 
provisions of Chapter XI of the Act. This suit was not insti- 
tuted under those provisions. 

In the second plea it is pleaded that the Rent Court having 
held that the respondents are shikmis of the appellant, the judg- 
ment of that Court bars this suit on the principle of res judicata. 
We referred to the decision of the Rent Court and found that 
=- in respect of Jageshar and Baldeo, two of the plaintiffs, so far 

from holding that they were sub-ienants of the present appellant, 
it expressly decides that the relationship of landholder and tenant 
does not exist between them. So far, therefore as these plaintiffs 
are concerned, this plea is without force. The’ case is different 
~~ as regards thefirst plaintiff Deoki. The Rent Court in his case 
held that he was a shikmi of the appellant and ordered his 
ejectment from the land in suit. We have referred to the 
pleadings in the Rent Court. It was a suit instituted under 
section 58 of Act II of 1901 to eject the then defendants as 
tenants of the land. In anwer to the suit the defendants pleaded 
that they were not tenants, but had proprietary rights in the 
land. On these pleadings it was open to the Revenue Court to 
have adopted onie or other of the two courses laid down in section 
199 of the Act. It might either have required the defendant to 
institute a suit in the Civil Court for the determination of the 
question of title raised or it might have proceeded itself to de- 
termine the question of title. The Revenue Court adopted the 
latter course and determined that the then plaintiffs were the 
landholders and the defendant Deoki their tenant. It was open 
to Deoki to have appealed against this decisjon to the District 
Judge. He did yot do so, and we have no hesitation in holding 
that this being so, the decree of the Revenue Court became final 
on the question of title, and so far as Deoki is concerned, bars 
the present suit, 
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The third and last ground of appeal is to the effect that the 
lower appellate Court has erred in inferring proprietorship from 
the long possession of the respondents. We are of opinion that 
The learned Subordinate Judge, when iy 
his judgment he assumes that the plaintiffs were propr ietors x 
simply because they ‘had been along time in possession, drew 
an inference, which, having regard to the pleadings, was not 
warranted by law. It was admitted by the defendants to the 
suit that the plaintiffs had been in possession but as their sub- 
tenants and not as owners, and there is evidence on the record 
to the effect that they are shikmis. Under these circumstances 
possession was no proof of title. The real issue in the case has 
not been tried by the lower Court. We must, therefore, ask the 
lower appellate Court to record a finding upon the following 
issue, viz., whether Jageshar and Baldeo are or are not pro- 
prietors of the land in dispute or of any part thereof ? The Court 
in trying the above issue will bear in mind that the burden of 
proof lies on Jageshar and Baldeo. It will record any additional 
evidence that may be necessary, and after recording the evidence, 
will remit the finding to this Court. Upon return, ten days will 
be allowed to parties to file objections. 


J. B. L. Issue remitted. 


PRIVY COUNCIL. 


GOPI NARAIN KHANNA AND OTHERS ` 
Versus 
BANSIDHAR. 


Code of Civil Procedure—section 244—puisne mortgagee—paying off prior 
morigage—suit for fareclosure—Saction 74—Transfer of Property Act 
— Rights of puisne and prior mortgagee. 


Tn a suit against a prior mortgagee by a”puisne mortgagee who had 
paid off a prior mortgage and averted foreclosure absolute which had been 
decreed, held reversing the decision vf the High Court that section 244 
of the Code of Civil Procedure did not bar the suit. 

The respective rights of the puisne incumbrancer and the prior mort- 
gagee, consequent n the redemption by the former of the first mortgage, 

. cannot be worked out in execution of the decree oktained by the latter. 
Foreclosure is by the decree directed only in the event of the sum named 
not being paid into Court on or before the prescribed date; and on its 
payment by the puisne incumbrancer before the expiry of the enlarged 
time and its acceptance by the prior mortgagee the decree was spent and 
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became discharged and satisfied. There was, therefore, nothing left to 
be done in the execution department. The puisne mortgagee paying off 
the money due under the decree in favour of the prior mortgagee acquires 


of the prior mortgagee as such; but that would not have the effect of 


Sf ei section 74 of the Transfer of Property Act all the rights and powers 


“p 


reviving or giving vitality to a decree which by the terms of it had become 
discharged. Even if that were not so, the respective rights of the puisne 
incumbrancer, as owner of the first mortgage and half owner of the second 
and the prior mortgagee, as the owner of the other moiety, cannot be 
worked out without additions to the decree which the Court in executing 
the decree had no power to make. The form of such a decree under the 
Transfer of Property Act discussed and distinguished from such decrees 
in chancery. 

This was an appeal from a judgment of Staney, C. J., and 
Burkitt, J., reversing the decree of the Subordinate Judge of 
Mainpuri. 

The facts and arguments appear sufficiently from the judgment 
of their Lordships. The judgment of the High Court is reported 
in F. L. R., 24 AN., 179. 

G. E. A. Ross, for appellants. 

H. Cowell, for respondents. 

Their Lordships’ judgment was delivered by 

Lorn Davey. Thisisan appeal from a decree of the High 
Court at Allahabad, dated the 10th of December, 1901, by which 
the previous decree of the Subordinate Judge of Mainpuri was 
reversed. The appellants are the representatives of the original 
plaintiff, Gaya Prasad, who died during the pendency of the 
suit. The case involves the consideration of some complicated 
mortgage transactions, 

On the 20th July, 1889, Chaudhri Fateh Chand executed a 
mortgage by conditional sale in favour of the respondent Bansi- 
dhar and Kunj Bihari Lal for Rs. 7,101. The mortgaged property 


-consisted of two villages Patara and Bhatpura. 


On the 22nd of October, 1889, the same mortgagor executed a 
second mortgage by conditional sale in favour of Anant Ram and 
the, respondont for Rs. 10,000 and interest. This mortgage 
comprised Patara and eight other villages, not including Bhat- 
pura. On the lst October, 1891, Anant Ram sold his moiety of 
this mortgage to Gaya Prasad. The situation, therefore, as 
regards Patara was that the respondent and Kunj Bihari Lal 
were first mortgagees and the respondent and @aya Prasad were 
second mortgageese 

On the 17th September, 1893, a suit (No. 123 of 1893) was 
commenced in the Court of the Subordinate Judge of Main- 
puri for foreclosure of the first mortgage. As ultimately con- 
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stituted this suit was by the respondent and Kunj Bihari Lal, 
the first mprtgagees on Patara, against Chaudhri Raj Kunwar, 
son and heir of Chaudhri Fateh Chand, the deceased, ‘Gaya 
Prasad, and one Munshi Nawal Kishore, who appears to n 


` held a third mortgage on the same property. Bhatpura had bee 


disposed of under a prior hypothecation and was excluded from 
the suit by order. 

On the 27th September, 1893, another suit (No. 122 of 1893) 
was commenced in the same Court. for foreclosure of the second 
mortgage. This suit, as finally constituted, was one by the 
respondent and Gaya Prasad against Chaudhri Raj Kunwar and 
Munshi Nawal Kishore. 

On the 22nd December, 1894, decrees were-made in both these 
suits. By the decree in the first suit it was ordered that on the 


` defendant (ste) paying to the plaintiff (sic) or into Court on the 


22nd of April, 1895, the sum of Rs. 14,211-7-9, with future 
interest, at the rate of 8 annas per cent. per mensem, the plaintiff 
should deliver up to the defendant all documents in his posses- 
sion relating to the mortgaged property, and should transfer the 
property to the defendant free from incumbrances created by the 
plaintiff, but if such payment were not made on the 22nd April, 
1895, it was ordered that the defendant should be absolutely 
debarred of all right to redeem the mortgaged property. The 
decree in the second suit was in the same form mutatis mutandis. 

Their Lordships will here observe that the decree in the first 
suit does not seem to be adapted to a suit by a first mortgagee 
against subsequent incumbrancers and mortgagor. It appears 
to be a transcript of the form of order given in section 86 of the 
Transfer of Property Act, 1882. That form contemplates a suit 
between one mortgagee and the mortgagor only, and should be 
treated as a common form not to be literally followed in every 
suit for foreclosure, but to be adapted to the particular circum- 
stances of each case. The decree does not provide for the 
exercise by the puisne incumbrancers ,of their successive rights 
of redemption or for morking out the rights of the parties in 
the event of any puisne incumbrancer in front of the mortgagor 
redeeming the mortgaged property so as to make a complete 
decree. An appropriate decree for that purpose is well known 
in the Chancery Division of the High Court in England, and a 
form of it will be found in Seton on Decrees, 6th Edition, Vol. HL, 
p. 1979. Probably it is considered that the rights of the puisne 
incumbrancers are sufficiently protected by the provisions of 
sections 74 and 83 of the Transfer of Property Act. But it 
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deserves consideration whether a form of order suitable for use Privy Corycit 


iu the Indian Courts might not be adopted in whiclr those rights 
would be recognised and provision made for the event of their 
being exercised. The “defendant” in the decree before their 


,4ordships apparently means the mortgagor only. 


The time for redemption on the decree was from time to time 
enlarged, but the money was not paid by the mortgagor. On the 
3rd January, 1896, when the enlarged time was about to expire, 
Gaya Prasad paid into Court the sum of Rs. 15,093, and that 
sum was taken out by the plaintiffs, the first mortgagees, in 
discharge of their mortgage. l l 

On the 3rd August, 1897, Gaya Prasad made an application to 
the Court that a decree for absolute foreclosure of the mortgaged 
property might be prepared in his favour. This was success- 
fully opposed by the present respondent. The Subordinate 
Judge was of opinion that as Gaya Prasad, defendant, paid up 
the amount due under the decree and complied with the order 
embodied in the decree, that decree no longer remained capable 


-— of execution. He held that Gaya Prasad had become the re- 


de 


presentative of the prior mortgagee under section 74 of the 
Transfer of Property Act, and was entitled to bring a suit for 
foreclosure, but that he had not acquired the status of a decree- 
holder, and that while he was defendant, he could not execute 
the decree as decree-holder. The application was therefore by 
an order, dated the 6th November, 1897, dismissed with costs. 
Gaya Prasad, therefore, on the 3rd February, 1898, commenc- 
ed the present suit against Bansidhar, Kunj Bihari Lal, the 
widow and heir of Chaudhri Raj Kunwar then deceased, and 
the representative of Munshi Nawal Kishore, then deceased. 
. The plaint contains a statement of all the material circumstan- 
ces, but the prayer of it is inartificially framed. In the opinion 
of their Lordships, however, it was sufficient, with the aid of the 
prayer for further relief, to enable the Court to give the plaintiff 
the appropriate relicf if he was otherwise entitled to it. 
The réspondent alone appeared and defended. By his writ- 


4, ten statement he contended that the suit was barred by section 


244 of the Civil Procedure Code, (or in other words) that the 
questions in issue should have been determined by order of the 
Court executing the previons decree, and not by separate suit. 
This contention wąs in direct opposition to that which he had 
successfully put forward before the Subordinate Judge. 

On the 22nd June, 1898, a minute was filed in the suit in 
which it was stated that a decree absolute for foreclosure had 
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been made in the suit of the second mortgagees (No., 122 of 
1893) on 7th May, 1898. It was not thought necessary fo make 
ay 

the mortgagor and third mortgagee (defendants 3 and 4 inn the 
suit) respondents to this appeal, and both appellant and ris- 
pondent seem to bé agreed that the effect of the order for fore 
closure absolute in the circumstances of the case was (as stated 
in paragraph 7 of the respondent’s case) that the mortgagor 
and third mortgagee disappeared from the title, but the res- 
pondent retained a right to redeem a moiety of the mortgaged 
estate by paying to the appellants a moiety of his deposit in 
Court in suit No. 123 of 1893, with, of course, snbsequent in- 
terest on the principal of such moiety. 

In these circumstances the Subordinate Judge ‘made a decree, 
dated the 23rd June, 1898, but this decree was not framed in a 
Manner to work out the rights of the appellants and respondent 
who had become the only parties interested in the property. 

On appeal by the respondent against this decree the learned 
Judges in the High Court held that the application of Gaya 
Prasad to the Subordinate Judge in the execution department 
for an order for foreclosure absolute, was the proper and only 
application he could have made, and ought to have been 
granted. In the result they held that the present suit was 
barred by the provisions of section 244 of the Civil Procedure ' 
Code, and that the plaintiff had mistaken his remedy, and 
shonld have appealed against the order of the 6th of Novem- 
ber, 1897, instead of instituting a separate sùit. And by their 
decree, dated the 10th December, 1901, it was ordered that the 
decree of the Subordinate Judge be set aside, and the suit he 
dismissed, but no order was made as to costs. 

Their Lordships cannot agree with the learned Judges of the 
High Court that the respective rights of Gaya Prasad and the 
respondent, consequent on the redemption by the. former of the 
first mortgage on Patara, could have been worked out in exe- 
cution of the decree of the 22nd Degember, 1894, made in suit 
No. 123 of 1893, and they are of opinion that the order of the 
6th November, 1897, made by the Subordinate Judge on Gaya : 
‘Prasad’s application to execute that decree was correct. Fore- 
closure is by the decree directed only in the event of the sum 
named not being paid into Court on or before the prescribed 


. date. And. their Lordships think that one payment by Gaya 


Prasad of the sum into Court before the expiry of the enlarged 
time, and acceptance of that sum by the plaintiffs, the decree 
was spent and became discharged and satisfied. There was 
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therefore nothing left to be done in the execution department. Privy Counce 


` It is frue that Gaya Prasad having made that payment (as he 
hagthe right to do), acquired under section 74 of the Transfer 
of Property Act all the rights and powers of the mortgagees as 
“such. But this would not have the effect of reviving or giving 
vitality to a decree which by the terms of it had become dis- 
charged. Even if that were not so, their Lordships fail to see 
how the respective rights of Gaya Prasad, as owner of the first 
mortgage and half owner of the second mortgage, and the res- 
pondent as owner of the other moiety of the second mortgage, 
could have been worked out without conditions to the decree 
which the Court in executing the decree had no power to make. 
They are therefore of opinion that a new decree was required 
for the purpose, and section 244 of the Civil Procedure Code 
was not a bar to the present suit. 
The learned Counsel for the respondent, no doubt, was 
conscious of this difficulty, and he ¢ontended alternatively that 
Gaya Prasad might have obtained the relief to which he was en- 


“py titled in the suit of the second mortgagees (No. 122 of 1893). 


A 


~ 
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* 
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But Bansidhar and Gaya Prasad were co-plaintiffs in that suit, 
and it is equally difficult to see how the rights of the plaintifis 
inter sein respect. of the first mortgage on Patara (which was 
not in question if that suit) could have been worked out in the 
decree in suit-No, 122 of 1893. 

Their Lordships will therefore humbly advise His Majesty 
that the appeal should be allowed, and that both the decree of 
the HighCourt, dated the 10th December, 1901, and the decree 
of the Subordinate Judge, dated the 23rd June, 1898, should be 
discharged, and that it should be declared that it appearing that 
in the events which have happened the appellants as represen- 
tatives of Babu Gaya Prasad, the late plaintiff, and the res- 

‘pondent, Babu Bansidhar, defendant No. 1, as between them- 
selves, have become the owners in equal shares of the village 
Patara,. with the hamlets (naglas) appertaining thereto in the 
plaint mentioned, subject to a charge thereon vested in the ap- 
pellants for Rs. 15,093, being the sum paid into Court by Babu 
Gaya Prasad on the 3rd January, 1896, in suit No. 123 of 1893, 
together with subsequent interest from the last-mentioned date 
on the principal money comprised in that fum, the appellants 
are entitled to atlecree in this suit, that upon the respondent 
Babu Bansidhar, on'or before a day to be fixed by the Court, 
paying to the appellants, or into Court, the sum of Rs. 7,546-8-0, 
being one moiety 7 i 15,095, together with future interest, at 
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the rate of 8 annas per cent. per mensem on Rs. 3,550-8-0, being 
one moiety-of the principal sum of Rs. 7,101 in the plaint men- 
tioned, from the 3rd January, 1896, to the date fixed for sych 
payment, together with the costs incurred by the late puie 
and the appellants in the Court of the Subordinate Judge of 
Mainpuri, including any future costs (the aggregate amount of 
such sums to be ascertained by the Court), the appellants shall 
accept the sum to paid in satisfaction of their said charge on the 
said property mentioned in the plaint so far as affects the 
the respondent or his share in the said property, but if payment 
be not made on or before the said day to be fixed by the Court, 
respondent shall be absolutely debarred of all right to redeem 
his said share of the said property, and that each party should 
bear his own costs of the appeal to the High Court, and the case 
be remitted to the Court of, the Subordinate Judge of Mainpuri, 
to proceed in accordance with the above declaration. The res- 
pondent will pay the costs df this appeal. l 


Barrow and Rogers, attorneys for appellants. 
Rankin, Ford, Ford, Chester>atiorneys for respondents. 


Appeal decreed, 
MAHANDAR SINGH ~ 
me iS Aa N a 
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| ' JANKI SINGH anv orners.* 4 


` Res judicuta—Suit for possession of the whole dismissed ae sutt 
for declaration of vight—Cause of action—Code of Civil Procedure— 
Section 18, cxplanation ti, and section 43. i 
In consequence of a dispute between the parties, the Criminal Court 
acting under the provisions of the Code maintained the defendant in pos- 
session. The plaintiffs brought a suit for possession alleging that they 
were the owners of the whole. The Court found that the patties were 
joint owners but dismissed the suit on the ground that the plaintiffs had 
not asked for declaration of their right "to a proportionate part. The 
plaintiffs brought this suit for declaration that they were entitled to collect 
their half share of rents from the land in dispute. Held that having 
regard to the nature of the two suits the relief claimed in the present suit 
would have been inconsistent with the relief claimed in the former suit, 
aud hence the plaintiffs were not bound to make it a ground of attack in 
that suit. The present claim was, therefore, not Imrred by explanation ii 
to section 15 of the Code. eld further, that the suit was not barred by 


section 43. 
*#F, A. F. O. 95 of 1904, 
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7 There was dispute between the parties regarding a piece of land Civi, 
under section 145, Code of Criminal Procedure. The Criminal 1905. 
Cous't decided the dispute in favour of the defendants on the =a 
1 dh October, 1900, and maintained his possession. The plaintiffs bread 


Ç 

nereupon. brought a suit for possession and mesne profits; the JANRI Gaede 
suit was dismissed on the 14th August, 1902, on the ground that Sie 
the parties being co-sharers in the land in dispute, the plaintiffs 
were not entitled to exclusive possession, and the plaintiffs were 
therefore entitled to a declaration which as they did not pray 
for, could not be granted. 


* 
Fas 


© The plaintiffs thereupon brought the present suit for decla- 
ration of their right that they were entitled to collect their half 
share of the land in dispute which was dismissed by the Court 
of first instance on the ground that it was barred. by sections 18 
and 43 of the Code of Civil Procedure. The lower appellate 
Court set aside the judgment of the Court of first instance 

= and remanded the case under section 562 of the Code of Civil 
Procedure. 


Defendant appealed. 


Haribans Sahai, for the appellant. As the plaintiffs’ cause of 

_{ action is the same in both the suits and as they did not include 

the present relief in their former claim, their claim is barred 

| by section 13. Under section 13, explanation ii also the claim 
"is barred. He referred to 


Imam Khan v. Ayub Khan [1897] I. L. R., 19 All, 517. 
. Guddappa v. Tirkappa [1903] I. L. R., 25 Bom., 189. 
Dhanpat Ram v. Balbhaddar Nath [1903] 23 A. W. N., 97. 
Gobind Prashad, for the respondents, was not called upon to 
reply. ° i 
~ The judgment of the Court was delivered by. 


Banerst, J. The question which we have to determine in this Banerji, J. 
appeal is whether the plaintiffs’ claim is barred by the provisions 
of sections 13 and 43 of the Code of Civil Procedure. The Court 
of first instance held that the suit was so barred. The lower 
appellate Court has reversed the decree of the Court of first 
instance.and has remanded the suit for trial upon the merits, 
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From this order of remand this appeal has been brought. It 

appears that some difference arose between the parties in respect 

to the possessing of the land in question in consequence of which 

a case was instituted in the Criminal Court, under the provisions 

of section 145 of the Code of Criminal Procedure. The Chiming. 
Court made an order maintaming the defendants in possession. 
Thereupon the plaintiffs brought a suit, in the Civil Court, 
claiming exclusive possession of the land in suit and mesne 
profits, upon the allegation that they were the sole owners of the 
property and were entitled to exclusive physical possession of it. 
The Court found that the land belonged jointly to the parties and 
that, consequently, the plaintiffs were not entitled to exclusive 
possession, and accordingly dismissed the suit. The learned 
Judge of the appellate Court in that case distinctly abstained 
from deciding, what the extent of the plaintiffs’ interest in the 
property was. He suggested, however, that the plaintiffs’ remedy 
was to bring a suit for a declaration of their right to collect the 
rents and profits of their -share in the property. In accordance 
with this suggestion the present suit was brought, and the prayer 
of the plaintiffs as contained in the plaint is that a declaratory 
decree may be passed to the effect that the plaintiffs are entitled 
to a half share in the land by right of collecting the rents 
payable in respect of it. They also claim Rs. 16, which, they 


4 


= 


say, is the plaintiffs’ share of the rent realised from tenants by /— 


the defendants. It is contended on behalf of the defendants- 
appellants that, having regard to the provisions of explanation ii 
of section 13 of the Code of Civil Procedure, the present suit 
cannot be maintained. We are unable to agree with this con- 
tention. The matter involved in the present suit might have 
been made a ground of attack in the former suit, but we are not 
prepared to hold that it ought to have been made a ground of - 
attack. Having regard to the nature of the former suit and the 
allegations made in it, the relief which they claim in the present 
suit would have been wholly inconsistent with thier claim in 
that suit. What they alleged in the former suit was that they 
were the sole owners of the property and were entitled to the +- 
exclusive possession of it. In that suit they could not claim that 
they had a right to collect rents and profit. We do not think | 
that explanation ii of section 13 has any application to the 
present case. S 

As to section 43 the cause of action in the present suit is not 
the same as the cause of action in the former suit. Consequently , 
the relief now.claimed is not a relief which could have been 
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asked for upon the cause of action alleged in the first suit. We 
think that the Court below is right and accor dingly dismiss the 
appeal with costs. 

fu. L. N. Appeal dismissed. 
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THE COLLECTOR OF JAUNPUR 
versus 
KABULI RAL* 


Practice—Witness absent—plaintiff present—adjourned hearing —witness 
directed attend. 


The plaintiff and his witness were present on the date fixed but the case 
was not taken up, and the witness was directed to attend on the next 
hearing. On the adjourned hearing the plaintiff appeared but the witness 
did not appear. Held that the suit should not be dismissed, although 
fresh summons was not issued to the witness Subbarayadu v. Chen- 
churamayya, I. L. R., 24 Mad., 200 referred to. 


SECOND APPEAL from the decree [September 1, 1903] of Muham- 
mad Ishaq Khan, Esq., District Judge of Azamgarh, affirming the 
decree (July 7, 1903) of Munshi Brijlal, Assistant Collector. 


Suit for rent. 


The facts of the suit were as follows :—On the first hearing 
plaintiff appeared, and the Patwari whom he had summoned as his 
witness also was present in Court. The defendant did not appear. 
The Court not being able to take up the case, postponed the 
hearing of the case to another date and directed the Patwari to 
be present on the next date. On the next hearing, the plaintiff 
again appeared, but neither the defendant nor the Patwari was 
present. The Mukhtar of the plaintiff applied for adjournment 
but the Court refused to adjourn the hearing and dismissed the 
suit recording the following order :—“ No evidence is adduced 
by the Mukhtar-i-am of the plaintiff to prove his claim against the 
defentlant who is absent. The plaintift’s claim is therefore her eby 
dismissed with costs.” On appeal the District Judge summarily 
dimissed the appeal. 


Plaintiff appealed. 


A. E. Ryves, for the appellant. The J udge is wrong in 
holding that the order which the Assistant Collector passed was 
passed in exercise of his discretion. The Assistant Collector 

ëS. A. No. 1151 of 1903, 
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exercised no discretion.’ The Patwari having been directed to be 


present on the hearing, plaintiff was not bound to apply. for — 
summons to be issued to him. The Court should have itself 
issued summons to the Patwari when he failed to appear on tite 


second occasion. l 
Subbarayadu v. Chenchurammaya [1900] T. L. R., 24 Mad., 200. 

No one appeared for the respondents. 

The following judgment was delivered by 

Bair, J. The defendants did not appear. The Court then 
adjourned the hearing until a date’ fixed. On that occasion the 
plaintiff presented himself, but the Patwari was absent, and the 
defendants also made no appearance. The Court, thereupon 
summarily, dismissed the suit for want of prosecution. In doing 
so it has been supported by the lower appellate Court upon the 
ground that what was done, by the Assistant Collector, was done 
in the exercise of discretion. As I understand, the Patwari was 
there when the order, for adjournment was made. It seems 
certainly very hard upon the plaintiff, who had at first appeared 
with his evidence and found nobody there on the other side, in 
consequence of which the hearing was adjourned, to be penalised 
for non-prosecution of the case. This ¢ase falls within the ruling 
in Subbarayadu v. Chenchuramayya('). I set aside the order 
which has been passed, and direct the Assistant Collector to hear 
and dispose of the case on the merits. 

T. . Appeal allowed—Cause remanded. 

(1) [1900] I. L. R., 24 Mad., 200. 





RAMJI LAL AND orners 
. versus 
GHAFUR KHAN.” 
Pre-emptor—W ajib-ul-arz—Bhai hakiki and karibi—Pre-emption being vendor's 
husband's brother. 

A pre-emptor who is brother of the vendor's husband, is a near relative 
and has preferential right under a wajib-ul-arz which confers a tight of 
pre-emption first on a bhai hakiki (own brother), secondly on karibi (near), 
and lastly on co-sharers in the village. Khuman Singh v. Hardai, I. L. 
R., 11 All, 41 F. B., followed. R 

SecoxD APPEAL against the decree (April 24, 1903) of Rai 
Kishan Lal, Additional District Judge of Meerut, affirming a 
decree (June 17, 1901) of Babu Bhawani Chandra Chakravar “i 
Additional Munsif of Meerut. 

* S. A. No. 612 of 1903, 
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Suit for pre-emption. . Civit, 
Tlie plaintiff, the vendor and the vendees, were all co-sharers 1905. 
iņnfnauza Salehabad. The vendor was the widow of a brother of Raa} PA 

Fa 


Ahe plaintiff. The claim was based on the terms of the wajib-ul- a 
arz, which provided as follows :—“ Any co-sharer, who wishes to GĦarur Kuan. 
make a sale, mortgage, or mortgage by conditional sale of his Banerji, J. 
share, shall do so for a proper consideration, first to bhai hakiki — 
(own brother), next to karibi (near), and next to other co-sharers.” 

The plaintiff claimed pre-emption as a near relation of the 
vendor. The Court of first instance decreed the suitand the 
lower appellate Court confirmed the decree. 

. Defendants (vendees) appealed 


Durga Charan Banerji (for whom Sital Prasad Ghosh), submit- 
ted that the wajib-ul-arz did not give a preferential right to the 
plaintiff, and that karibi means bhai karibi, that is, male rela- 
tions, who must be related by birth and not by marriage. 

Maleomson (for whom Jang Bahadur Lal), relied on 

‘Khuman Singh v. Hardai [1888] I. L. R., 11 AN., 41 (F. B). 


The judgment of the Court was delivered by 
Baser, J. This is the vendee’s .appeal in a suit for pre- 
emption brought by the respondent in respect of a sale made by 
one Musammat Aziz Bibi, who is the widow of the plaintiff, 
«respondents brother. The wajib-ul-arz confers the right of pre- 
emption, first on a bhai hakiki (own brother), next karibi (near), 
and next other co-sharers in the village. The plaintif alleged 
in plaint that he was a co-sharer of the vendor and also a near 
relative, and had consequently a right of pre-emption preferential 
to that of the vendees, who are co-sharers in the village. The 
Court of first instance decreed the claim and this decree has 
«een affirmed by the lower appellate Court. The only contention 
raised in appeal is that the plaintiff, who is a relation by marri- ` 
.age, does not come within the second category of pre-emptors. 
The matter seems to me concluded by the Full Bench ruling in 
Khuman Singh v. Hardai (°), in which it was held with reference 
x» toa similar provision in a wajib-ul-arz that the word karibi must 
be construed as including all near relations, both male and female, 
whether related by marriage or by birth. The plaintiff being a 
brother of the vendor’s husband is a near relative, and has conse- 
quently a preferefitial right of pre-emption. The appeal fails 
and is dismissed with costs. 


al 
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MIAN JAN AND OTHERS ~*~ 
versus T 
ABDULLA.” 


Code of Criminal Procedure—Section 87—Proclamation—publishing of— 

` purchaser—bound to enquire—not doing so—effect of. 

A complaint was filed against the plaintiff in Criminal Court. He did 
not appear. The Criminal Court acting under the provisions of sections 
87 and 88 of the Code of Criminal Precedure attached and sold his pro- 
perty but the proclamation of sale was not published as required by 
section 87. Held that the sale was nullity and passed no estate to the 
purchaser, who was, bound to enquire whether the Court had issued a 
statement in writing to the effect that the proclamation was duly pub- 
lished, 


Appeal under section 10 of the Letters Patent, against the 
judgment of the Hon’ble Mr. Justice Blair, reversing the decree 
(September 30, 1902) of ©. Rustomji, Esqr., District Judge of 
Allahabad. 


Suit for possession. 


A complaint was filed against the plaintiff Abduliah in the 
Criminal Court. He did not appear and the house in dispute 
was attached and sold under the provisions of sections 87 and 
88 of the Code of Criminal Procedure. But the proclamation of 
sale was not published. Abdulla applied to the High Court to 
revise the order of the Criminal Court but his application was 
dismissed (W. N. 1900, p. 28). He thereupon brought the pre- 
sent suit for possession on the ground that the order for attach- 
ment was an illegal order and hence the purchaser purchased 
nothing. The Court of first instance and the lower appellate 
Court dismissed the suit. On appeal a single Judge of the 
High Court reversed the decree and decreed the suit. 


Defendants appealed. a 1 
Durga Charan Banerji (with him Muhammad Zahur), for the 
appellants, contended that the Criminal Court having sold 
the property, it was quite immaterial whether the proclamation 
was duly made or not. An appeal lay against the order of the 
Criminal Court (see section 89 of the Code). ‘The Civil Court: 
had no power to interfere in the course adopted by the Criminal 
. * L. P. A. No. 46 of 1904. m S 
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Court: When the Court was about to sell the property, could 
the plaintiff obtain an injunction from the Civil Gourt to res- 
train the Criminal Court from selling ? The present suit was 
miore than the mere granting of an injunction. When the pro- 
perty was sold the presumption was that all the formalities were 
complied with. It was not the duty of the purchaser to enquire 
if the Court selling had complied with all the formalities. 


The plaintiff had no cause of action against the appellants 
purchasers. His cause of action, if any, was against the Govern- 
ment. 


R. K. Sorahji, for the respondent, was not called upon to 
reply. 

The judgment of the Court was delivered by 

Srantey, ©. J. There is in our opinion no force in this appeal. 
The judgment of our brother Brarr appears to us to be unassail- 
able. It has been argued by the learned Vakil for the appellant 
that hardship will be imposed upon his client if it be held 
that the purchase made by him was not a valid and binding 
purchase. The statute which empowers a Criminal Court to sell 
is properly clear and explicit in its terms. It provides that 
the proclamation shall be published and the mode in which 
the proclamation is to be published is given in section 87. 
Further than that the sections provides that a statement in 
writing by the Court issuing the proclamation to the effect that 
the proclamation was duly published or a speceified day shall 
be conclusive evidence that the requirements of this section 
have been complied with, and that the proclamation was pub- 
lished on such day. Now, if the purchaser had taken the ordinary 
precaution of ascertaining whether the Court had issued a state- 
ment in writing to the effect that the proclamation was duly 
published, he would not have been involved in this litigation. 
There has been carelessness on his part undoubtedly and he 
must take the consequgnce of it. It appege is that the sale 
purported to be carried out by t 
instance a nullity 
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SUKH LAL ia 


versus ae 


MADHURI PRASAD.* 


Pre-emption—Limitation Act (XV of 1877), articles 10 and 120— 
Property capable of physical possession—Gift—Sale—A pplicability of 
article 10--Fraud—Burden of proof. 

If the property sold admits of physical possession, a suit for pre-emption 
is not barred if it is brought within a year from the date of possession. 

If the property does not admit of physical possession, article 10 of 
Schedule II of the Limitation Act would apply, and the time would begin 
to run from the date when the sale-deed was executed. But that article 
refers to an instrument which is not only in reality but also in terms a 
sale-deed. Hence where the vendor with the concurrence of the vendec, 
in order to defraud the pre-emptor, instead of executing a sale-deed exe- 
cuted a deed of gift, it was held that article 120 of Schedule IE to the 
Limitation Act would apply. 

Where a man has committed a fraud and has got property thereby, it is 
for him to show affirmatively that the plaintiff had knowledge of the 
fraud ata time which is too remote to allow him ‘to bring the suit. Ra- 
himbhoy v. Charles Agnew Turner, I. L. R., 17 Bom., 341 referred to. 


SECOND APPEAL from the decree [July 13,1903] of Azizul 
Rahman, Esq., Subordinate Judge of Mainpuri, reversing the. 
decree [April 20, 1903] of M. Muhammad Husain, Munsif of Eta- 
wah. Suit for pre-emption. 

On September 11, 1901, one Gaya Prasad executed a deed of 
gift in favour of Madhuri Prasad, the respondent, of certain za- 
mindari property valued at Rs. 200. The respondent applied 
for mutation of names in the Revenue registers, whereupon, on 
the 18th September, 1901, Gaya Prasad objected to the mutation 
of names on the ground that the deed was not in reality a deed 
of gift but a degd of sale, and as he had not received the full 
consideration 1 Prasad was-not put in possesgion of 
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instrument in the present case was certainly on the face of it not 
an instrument of sale. I am of opinion, therefore, that the 
second provision in the article is not applicable to this case, and 
would hold that if this suit was not in time counting from the 
date from which possession of the property was taken, it was in 
time within article 120 of the second schedule. T would further 
point out that the learned Subordinate Judge has treated the case 
as if the onus lay upon the plaintiff to show that his suit was 
within time. I think in this he was mistaken. In the case 
Rahimbhoy Habibbhoy v. Charles Agnew Turner (*) the judgment 
of the Privy Council says :—“ Their Lordships consider that 
when a man has committed a fraud and has got property thereby, 
it is for him to show that the person injured by this fraud and 
suing to recover the property has had clear and definite know- 
ledge of those facts which constitute the fraud at a time which 
is too remote to allow him to bring the suit.” It was for the 
defendants, therefore, in the present case to show affirmatively 
that the plaintiffs suit was too late. The learned vakil for the 


respondent has not been able to refer me to any evidence of 


“clear and definite knowledge” on the plaintiff's part of the 
fraud perpetrated upon him. In fact, looking to the case set up 
by the defendants and all along maintained by them, namely, 
that the transaction was one of gift and not of sale, it would have 
been surprising had any such evidence been forthcoming. For 
the above reasons I allow the appeal with costs, and, setting 
aside the decree of the lower appellate Court with costs, I restore 
that of the Court of first instance. 
D. , Appeal decreed. 
(1) [1892] I.L. R., 17 Bom., 341, at p. 347. 
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UDIT NARAIN SINGH 


versus . 
BAQAR.SAJJAD AND OTHERSË 


Transfer of Property Act (IV of 1882), section 90—Private sale—partial 
satisfaction of deeree—Substantial compliance. 


When mortgaged property, ordered to be sold under a decree, is 
sold by consent of parties and the fact of the sale is certified to the Court 
and the proceeds of the sale are applied to pértial discharge of the 
amount of the decree, the provisions of section 90 of the Transfer of Pro- 
perty Act are substantially complied with and the decree-holder is entitled 
to a decree under that section, if the balance is otherwise legally recover- 
able. The sale of the mortgaged property by auction is not essential, 


E. F. A. 317 of 1904, 
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Execution Frrst Appeal from the decree (October 1, 1904) of 
Pandit Alopi Prasad, Subordinate Judge of Farrukhabad. į 


The facts are sufficiently set forth in the judgment. i 
\ 


Sital Prasad Ghose, for the appellant. ~< 


Gulzari Lal (with him M. Ishaq Khan), for the respondents. 


The following cases were cited during the course of the argu- 


ment :— 
Kedar Nath v. Chandu Mal [1903] A. W. N., 178. 
Badri Das v. Inayat Khan (1900] I. L. R., 22 All, 404, 
Muhammad Akbar v. Munshi Ram [1899] A. W. N., 208. 


The judgment of the Court was delivered by- 

Banengi, J. This is an appeal against the order of the Sub- 
ordinate Judge of Farrukhabad, dismissing the application of 
the appellant for a decree under section 90 of the Transfer of 
Property Act. The only- ground upon which the application 
was dismissed is, that the decree-holder mortgagee has not caused 
the whole of the property comprised in his mortgage and ordered 
to be sold by the decree, under section 88 and a subsequent order 
absolute under section 89, to be actually sold by auction. What 
happened was this :—After the decree and the order absolute 
had been passed the decree-holder made an application for execu- 
tion of the decree. As part of the property was zamindari 
property and was ancestral within the meaning of the notification 
of Government, execution of the decree was transferred to the 
Collector. Everything necessary for the execution of the decree 
was done, and the 20th of September, 1900, was fixed for the sale 
of the zamindari property by auction. On the 31st August, 1900, 
Baqar Sajjad, one of the judgthent-dehtors to whom;it appears, 
the whole of the zamindari property had passed tinder a decree 


- obtained in 1898, executed a sale-deed of it to one Khushal Singh 


for a consideration of Rs. 8,500. This amount was paid to the 
decree-holder, and- the Court was informed that a sale, of the 
property had taken place and the decree had been satisfied to 
the extent of Rs. 8,500, and that the property, which had been 
advertised for sale, need no longer be sold. Thereupon the 
Collector returned the papers to the Civil Court which had 
transmitted them to him. On the 9th March, 1903, the decree- 
holder applied to the Civil Court for the sale*of a shop which 
was the only other property comprised in the mortgage. He 
admitted the previous sale of the 31st August, 1900, and gave 
credit for the amount which had been paid to him on account of 
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the decree and asked for the sale of the shop for recovery of the 
balance. The shop was sold but the proceeds of the sale were 
insufficient to satisfy the decree. Thereupon he made tho present 
pplication for a decree under section 90, with the object of 
proceeding against property, other than the property comprised 
in the mortgage. The application was resisted inter alia on 
the ground that a sale of the zamindari property had not been 
effected by the Court. This objection found favour with the 
Court below and the question we have to determine is whether 
there was a substantial compliance with the provisions of section 
90. That section provides that when the net proceeds of a sale, 
ordered by the Court under section 89, are insufficient to pay the 
amount due on the mortgage, if the balance is legally recoverable 
from the defendant, otherwise than out of the property sold, the 
Court may pass a decree for such sum. In this case the shop 
which the decree had ordered to be sold has been sold. The zamin- 
dari property has also been sold though not through the Court. 
The reason why the sale did not take place through the Court 
was, that with the consent of the decree-holder, the judgment- 
debtor, who was at the time interested in the property, executed a 
sale-deed of the property and paid over the whole of the proceeds 
of the sale to the decree-holder, in part satisfaction of the decree. 
He recites in the sale-deed that a forced sale would not realise 
such value as a private sale would do, and that for this reason 
he sold the property and left the proceeds of the sale in the 
hands of the purchaser in order that the purchaser might pay 
them over to the decree-holder and free the property from liabi- 
lity under the decree. This was done, and in fact the parties 
themselves did what they could have done under the provisions 
of section 805 of the Code of Civil Procedure. It is not denied, 
that if in accordance with the provisions of that section, a private 
sale had taken place with the permission of the Court that would 
not have prevented the decree-holder from obtaining a decree 
under section 90. This.case is not different in substance from a 
case in which a sale has taken place strictly in compliance with 
the provisions of section 305. Here, the property ordered to be 
sold was in fact sold by consent of parties and the fact of the 
sale was certified to the Court, and the proceeds of the sale were 
applied to partial discharge of the amount ofsthe decree. Under 
these circumstantes we think, a substantial compliance with the 
provisions of section 90 has taken place, and the decree-holder is 
eutitled to a decree under section 90, if the balance is recover- 
able otherwise than from the mortgaged property. The Court 
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below was in our judgment wrong in dismissing the application 
of the decree-holder- simply on the ground that a sale had not 
been effected by auction. We need not express any opinion on 
the other questions raised by the judgment-debtors. They wild 
have to be determined by the Court below. We accordingl 
decree the appeal, set aside the order of the Court below with 
costs and remand the case under the provisions of section 562 
of the Code of Civil Procedure for disposal according to law. 
The costs in this Court will include fees on the higher sale. 

M. L. S. Appeal decreed—Cause remanded. 





MADHO PRASAD SINGH anp ayordur 
VErsUs 
BAIS NATH TEWARI AND avnoruer.* 

Transfer of Property Act (IV of 1882), ss. 67, 99-—Mortgagee relinquishing 
mortgage lien—obtaining simple money decree—cannot attach the mort- 
gaged property. 

A mortgagee, who disclaims all interest under the mortgage and obtains 
a simple money decree upon the personal covenant to pay, cannot attach 
and sell the mortgaged property except by a suit under the provisions of 
section 67 of the Transfer of Property Act. The relinquishment of the 
mortgage lien does not prevent the property from being mortgaged pro- 
perty and the mortgagor can not be deprived of the rights conferred 
upon him of redemption and time for payment. Khairaj Mal v. Daim 
2 A. L. J. R., 71, reterred to 

Srconp APPEAL from the decree (February 4, 1904) of Muham- 
mad Ishak Khan, Esq., District Judge of Azamgarh, affirming 
the decree (September 19,1903) of Babu Bageshri Dayal, Munsif 
of Azamgarh. 

The plaintiffs, who were mortgagees, obtained a simple money 
decree upon the personal covenant in the mortgage-deed relin- 
quishing their right against the mortgaged property. In exe- 
cution of this decree they attached the mortgaged property. The 
judgment-debtors objected under section 99 of the Transfer of 
Property Act to the sale of the property. Both the Courts below: 
disallowed the objection and ordered the sale. 

Judgment-debtors appealed. 

Mohan Lal Sandal (for Haribans Sahat), for the appellants, 
relied on 

Belchambers’ Rules of the Caleutta High Court, 319. 


Martand v. Dhondo, [1897] I. L. R., 22 Bom., 628. 
Bhuggobutty Dossee v. Shama Charan Bose, [1876] I. L. R., 1 Cal, 337. 


# Ji, S. A. 427 of 1904. 


HIGH COURT. 


ira Nath Dey v. Burroda Sunder Dey, [1895] I. L. R., 22 Cal, S13. 
a Nath v. Muhammad Sadiq [1904] A. W. N., 1. 
raj Mal v. Daim [1905] 2 A. L. J. R., 71. 









! Simeon, for the respondents was heard in reply 


he judgment of the Court was delivered by 
Rionanps, J.—In this case the decree-holders respondents sought 
to bring certain property to sale in execution of the decree ob- 
tained by them. It appears that there was a mortgage in which 
this particular property was hypothecated in favour of the decree- 
holders, but when they brought their suit they asked for a 
simple moneydecree upon the personal covenant to pay, and 
disclaimed aiy interest on the mortgage. After having obtain- 
ed the simple decree for money the decree-holders sought to attach 
and sell the property, the subject-matter of the mortgage. They 
were met with the objection, that in as much as the property was 
mortgaged property, the provisions of section 99 of the Transfer 
of Property Act, 1882, rendered it impossible that there should be 
a sale, save by the institution of a suit under section 67 of the 
same Act. It has been conceded here and, we think, it would not 
have been possible to argue otherwise, that when there is a 
subsisting mortgage, the mortgaged property cannot be sold at 
the instance of the mortgagee, under a money decrec obtained by 
him. It is, however, argued that the declaration in the suit and 
at the hearing of the execution case, was in effect the release of 
the mortgage, and that the mortgage no longer exists. If we 
were to agree in this argument it would, in our opinion, render 
the provisions of section 99 of the Transfer of Property Act 
absolutely nugatory. We are of opinion, that the declaration in 
the plaint and the statement at the hearing of the case did not 
prevent the property sought to be sold being mortgaged property 
within the meaning of section 99, and could not deprive the 
mortgagor of the rights conferred upon him of redemption and 
time for payment. In the case of Khairaj Mal v. Daim (*) their 
Lordships of the Privy Council observed that they “ throw no 
doubt on the principle, which has been acted on in many cases 
in India, that a mortgagee cannot, by obtaining a money decree 
for the mortgage debt, and taking the equity of redemption in 
execution, relieve himself of his obligations as mortgagee, or 
deprive the morgagor of his right to redeem on account 
taken, and with the other safe-guards usual in a suit on the 
mortgage.” 

(1) [1905] 2 A. L. J. R. 71. 
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For these reasons we think that the objection of the judg 
debtor ought to have been allowed. We accordingly allo 
appeal, set aside the order of the lower appellate Court and 
that of the Cowt of first instance with costs in all Court: 
allow the objection of the judgment-debtors. 


M L. S. Appeal. decreed? 


KHIALI RAM 
versus 
ZAHUR ALI KHAN.* 


N.-W. P. Rent Act (XII of 1881), s. 9—Sale of ex-proprietary tenure— 
purchase by a third party—Pending appeal by judgment-debtor—Pur- 
chasers rights, 


The interest of Zin a grove was attached in execution of a decree. 
Z objected to the sale on the ground that it was his ex-proprietary tenure. 
The objection was overruled. The property was sold and purchased by 
K. In the meantime Z had preferred an appeal which was decreed and 
the grove was declared to be Z’s ex-proprietary tenure. Z brought the 
present suit for a declaration of his right on the ground that the purchaser 
had acquired nothing. 


Held that Section 9 of the N-W. P. Rent Act forbids the sale of the right 
of an ex-proprietary tenant in execution of a decree. If such interest is 
sold, the purchaser takes nothing by his purchase and the ex-proprietary 
tenant can maintain a suit for a declaration of his right. Zain-Ul-Abdin 
v. Muhammad Asghar Alt Khan, I. L. R.,10-AlL, 166 distinguished. 

SECOND APPEAL from the decree (July 8, 1903) of Maulvi Ahmad 
Ali Khan, Subordinate Judge of Aligarh, affirming the decree 
(May 28, 1902) of Syed Jawwad Husain, Munsif of Kasganj. 


Facts and arguments appear sufficiently from the judgment. 
Gulzari Lal, for the appellant. 

Abdul Raoof, for the respondent. 

The judgment of: the Court was delivered by 


Burkrrr, J. This is an appeal from a decision of the Subor- 
dinate Judge of Aligarh, affirming the decision of the Munsif of 
Kasganj. The suit is one to obtain a declaration that a certain 
grove standing in the field No. 483 is the ex-proprietary holding 
of the plaintiff, and as such, itis not liable to be sold in execution 
of a decree against the plaintiff. The facts are as follows :— 
One, Musammat Dal Kuar held a simple money decree against 

#8, A. 818 of 1903. 
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the plaintiff Zahur Ali Khan. In execution of that decree 
she attached, among other property, the grove number 483, 
mentioned above, and of course attached it as being ‘the absolute 
property of Zahur Ali Khan. Zahur Ali Khan objected to the 
attsichmeént and sale of this grove, on the ground that it apper- 


the N-W. P. Rent Act, was not liable to attachment and sale 
n execution of any decree. On the 4th of November, 1897, the 
Subordinate Judge decided that the field No. 483 did not apper- 
tain to the plaintiff's ex-proprietary holding and was, therefore, 
liable to sale. An appeal was instituted by Zabur Ali Khan but 
before the appeal could be heard, the grove was sold under the 
order, dated 27th November, 1897, and was purchased by one 
Khiali Ram, the appellant here. Subsequently the appeal of 
Zahur Ali Khan, mentioned above, came on for hearing and the 
result was that the District Judge reversed the decision of the 
Subordinate Judge and remanded the case for retrial on merits. 
Subsequently in November, 1899, another Subordinate Judge de- 
cided that this grove was part of the ex-proprietary holding of 
Zahur Ali Khan. Meanwhile the auction-purchaser, Khiali Ram 
had got symbolical, but not actual, possession of the grove. The 
present suit, as mentioned above, was instituted by Zahur Ali 
Khan to obtain a declaration to the effect that Khiali Ram took 
nothing by his purchase. Both the lower Courts have agreed in 
deciding against the purchaser Khiali Ram. Hence this appeal. 
It is contended that the case is governed by the decisions of their 
Lordships of the Privy Council in the case of Zain-Ul-Abdin v. 
Muhammad Asghar Ali Khan C). In our opinion that case is 
not in any way in point. Here, what is to be decided, simply is 
this, what was it that the defendant’ Khiali Ram purchased in 
execution of Dal Kuar’s decree (dated the 22nd of November, 
1897)? It has now been decided, and there can be no possible 
doubt on the point, that at the time when the appellant’s 
purchase took place, Zabur Ali Khan was not the absolute pro- 
prietor of the grove, that his interest in it was confined to that of 
an ex-proprietory tenant. It follows, therefore, under section 9 of 
the Rent Act, that when Khiali Ram purchased the interest of 
Zahur Ali Khan at the auction, he in fact purchased the interest of 
an ex-proprietary tenant, an interest which tlre law forbids to be 
sold. He, therefore, took nothing by this purchase. The judgment 
of the Privy Council inI. L. R., 10 Allahabad, mentioned above, 


is very different. In that case the question was not, what was the 
(1) [1887] I L. R., 10 AlL, 166, 
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Cavix. interest which was sold, but the question was, whether the sale, 

1906, having duly taken place, could or could not be set aside on the 

Kanar a eround that on further proceeding the decree had been reversed 
AN 


by an appellate Court. There was no question in that case as to 


Zanvn Aut what interest was held by the judgment-debtor in the property 
Kuan. sold. Here the only thing to be decided is what interest did 

Burkitt, J. Gahur Ali Khan possess in this grove. The interest had bee 
ein found by the two lower Courts to be that of an ex-proprietary 


tenant. That is an interest which cannot be the subject of a sale N 
in execution. Therefore, affirming the judgments of the lower 
Courts we direct that this appeal be dismissed with costs includ- 
ing fees on the higher scale. 





M. L. N. Apbeal dismissed. 
a FAIZ-UN-NISSA 
1905. 
pale VETSUS 
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elec ar Evidence Act (No. I of 1872)—section 92—Deed of sale—Suit for cancellation 
oracle of—or for price—Extrinsic evidence to prove that it was a gift not 
allowed. 


The appellant executed a sale-deed in favour of her minor children. 
In the deed it was recited that the whole consideration was received. Some 
years afterwards she brought this suit for recovery of possession of the 
property sold or in the alternative for consideration money. The defendants 
pleaded that the deed was in reality a gift and not a sale and was executed 
for natural love and affection. Held that extrinsic evidence was not 
admissible for the purpose of showing that a document which purports 
to be, and is on the face of it, a deed of sale is in reality a deed of gift. 
Balkishen Das v. Legge, I. L. R., 22 AU., 149 followed. Only in cases 
“where there was a controversy as to payment of consideration extrinsic 
evidence would be admissible. Sah Lal Chand v. Indarjit, I. L. R., 22 
Al., 370 referred to. Under the circumstances of this case the plaintiff 
was held entitled to recover the unpaid consideration money. 


First APPEAL against the decree "(November 5, 1902) of 
Maulvi Maula Baksh, Subordinate Judge of Aligarh. 


Suit for possession and in the alternative for money. 


On the 27th September, 1889, the plaintiff, Musammat Faiz-un- 
nissa, executed a sale-deed of the property in suit in favour of her 
daughter, Musammat Hanif-un-nissa, and her grand-children, 
Musammat Bashir-un-nissa and Ibrahim Ali Khan, for the sum of 

“F, A, 37 of 1903, 
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: the receipt of which she acknowledged in the sale-deed. 
Qes of the vendees were recorded in the Revenue papers. 
{n sold certain other properties to Musammat Hanif-un- 
ader another sale-deed. Under this sale-deed she re- 
the price in favour of the vendee. 
plaintiff instituted this suit for possession of the property 
ut on the allegation that the sale-deed of 27th September, 
9, was not intended to be a real transfer of property but 
was a fictitious deed which she had executed in favour of the 
N vendees without any consideration, she having remained in 
possession of the property in suit till dispossession in 1895. 
She claimed i the alternative a decree for Rs. 60,000 with 
interest at 12 per cent. as the price for which the property 
was sold under the sale-deed by enforcing her lien against the 
property conveyed. The Subordinate Judge of Aligarh dismissed 
the suit. 


Plaintiff appealed. 


Sundar Lal (J. N. Chaudri with him), after coneluding his 
argument on the question of fact whether the sale of 27th 
September, 1889, was a real or fictitious transaction, submitted 
that if the sale in question was a real transfer of property, 
the plaintiff was entitled to a decree for the sale price which the 
Court found had not been paid. The claim for this relief 
was governed by article 132 of schedule II of Act XV of 
1877. 

The defendants were precluded by section 92 of Act I of 1872, 
from adducing evidence to prove that the said deed was 

` really a deed of gift. Ifthe said deed was a real transfer of 
property for valuable consideration, it was a sale-deed. The 
defendant could not be allowed to contradict or vary the terms 
of the deed by showing that no price was intended to be 
paid. 


Mey 7 


* Balkishen Das v. Legge [1899] I. L. R., 22 AN., 149. 


The plaintiff of course could prove that the price stipulated 
had not been paid in fact. 
Sah Lal Chand v. Indarjit [1900] I. L. R., 22 All., 370. 


Abdul Majid (with him Sir Walter Colvin) in reply submitted 
that section 92, Act I of 1872, excluded only “oral evidence or 
statements” to contradict a deed, but did not prevent the parties 
from adducing evidence to show what was really intended, 
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[Stanuey, C. J., referred to A 
-Khankar Abdur Rahman v. Ali Hafiz [1900] I. L. Ry? 
Mahoméd Ali Hossein v. Nazar Ali [1901] I. L. R., 6° 

Those cases supported the respondents and a BAe 


Zg 


of the Privy Council in Balkishen Das v. Legg 
Sir Walter Colvin on the same side referred Ù of a 
section 92 of the Indian Evidence Act . 


Sundar Lal was heard in reply. 


The judgment of the Court was delivered by ' 

Stuntey, C. J. The only point involved in this appeal is 
whether or not extrinsic evidence is admissible for the purpose 
of showing that a document which purports to begind is on the 
face of it a deed of sale is in reality a deed of gift. The 
plaintiff, Musammat Chaudhrain Faiz-un-nissa, inherited, from 
several relatives, a considerable amount of immoveable property, 
representing an income of about Rs. 24,000 a year. She had two 
sons, namely, Abdul Ghafur and Abdul Shakur,and two daughters, 
Musammat Kulsum and Musammat Hanif-un-nissa. Abdul 
Shakur had an only daughter, namely, Musammat Bashir-un-nissa, 
and Abdul Ghafur had an only son, Ibrahim Ali Khan. On the 
27th of September, 1889, the plaintiff executed a.deed which 
purports to be an out-and-out conveyance of portion of her 
property, in consideration of the sum of Rs. 60,000 in favour of 
her daughter Hanif-un-nissa and her grand-son and grand-daugh- 
ter Ibrahim Ali Khan and Bashir-un-nissa. This is the document 
which has given rise to this litigation. There is a statement in 
the deed that the entire consideration had been paid. The 
grantees under it were at the date of the deed minors. On its 
execution mutation of names was effected in their favour, but up 
to the year 1895 the plaintiff continued to manage the property 
on their behalf. Subsequent to the date of this deed, the plaintiff 
executed deeds of gift in favour of her daughter and grandson Ibra- 
him Ali Khan, and she has in fact parted with all her property. 

The suit out of which this appeal» has arisen, was brought 
by the plaintiff for recovery of possession of the property com- 
prised in the conveyance of the 27th of September, 1889, on the 
ground that the deed was executed by the plaintiff in order to 
protect her against the importunities of her son Abdul Shakur 
Khan, who had betome a profligate and spendthrift,. and that it 
was fictitious ; and in the alternative for paymênt of the amount 
of the consideration money with interest, and that, if necessary, 
payment be enforced by sale of the property. Portions of the 
property comprised in the deed have been sold by the grantees 
thereunder to several purchasers. To the portions go sold, the 
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plaintiff lays no claim in this appeal. Only the property which 
yemains in the hands of the defendants-respondents is the subject 
matter of the appeal. The defence to the suit is, that the trans- 
fer of the 27th of September, 1889, was made out of natural love 
and afféction, and was in fact a deed of gift, though it took the 
form of a deed of sale. This defence found favour with the learned 
Subgirdinate Judge. He came to the conclusion that the plaintiff 
never intended to claim payment of the consideration and that 
ihe real consideration was natural love and affection. 

From this decision the present appeal has been preferred. A 
number of witnesses were examined on behalf of the respondents 
to prove that ee intention of the plaintiff when she executed the 
deed was to Wiake a gift of the property and not to receive 
payment of the price. This at once raises the question whether 
evidence was admissible, to prove an unexpressed intention, 
varying from that which the words used in the document import- 
ed. On the determination of this question this appeal must 
succeed or fail. It is admitted by the learned counsel for the 
respondents, that nothing can be elicited from the acts and con- 
duct of the parties after the executon of the deed, as their acts and 
conduct would be as consistent with their position as vendees, as 
with that of donees. We may observe, however, as to this that in 
all subsequent documents the defendants-respondents are describ- 
ed as vendees only and in one document the distinction between 
the nature of the deed of the 27th of September, 1889, as a deed 
of sale, and a subsequent deed of gift of the 12th of August, 
1890, is emphasised. This is a petition which was filed by the 
plaintiff as certificated guardian of the respondent Ibrahim Ali 
Khan on the 4th of October, 1895 (No. 100C of the record). In 
that petition there is the statement that the petitioner “is the 
single zamindar and lambardar of most of the villages sold by 
the petitioner for consideration and for services rendered to 


QIYIN, 


1905. 
— 
FAIZ-UN-NISSA 
v. 
HANIF-UN-NISSA 


Stanley, C. J, 


Musmmat Hanif-un-nissa, Ibrahim Ali Khan and Musammat ~ 


Bashir-un-nissa, under the sale-deed registered on the 29th of 
Septemlser, 1889, and also of all the villages given by the petitioner 
an gift, to Musammat Hanif-un-nisa under the deed of gift, 
registered on the 14th of August, 1890, in consideration of the 
services rendered by her, and the said persons have becn from 
the dates of the sale and the gift in exclusive possession and 
enjoyment of theirsrespective properties etc., etc.” The plaintiff 
in this document draws a clear distinction between the deed of 
the 29th of September, 1889, and the subsequent deed of gift of 
the 12th of August, 1890.. Before we deal with the legal quos- 


Faiz-UN-NISSA 
D. 
HANIF-UN-NISSA. 


Stanley, C. J. 


— 
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tion which has been raised, it may be well to refer to the language 
of the deed of the 27th of September, 1889. After a'recital of 
the title of the plaintiff, the plaintiff purpor ts to dispġse of the 
property using the following words :— Pa I, the eXecutant, 


Geli sold Se ES tg aa Hanifa * * # 
Ali Khan * * * and Bashin-un-nissa in equal shares in Heudof 
Rs. 60,000.” Then follows this statement :—“ The sale is lawfu 
legal, valid, unconditional, and irrevocable. I recetved the entire 
sale consideration aforesaid in full, from the vendees aforesaid 
and brought it to my use and enjoyment. Not a gjugle shell out 
of the sale consideration entered in this document as payable to 
me, the executant, remains unpaid by the vendees. I have re~ 
moved my possession from the aforesaid property sold, specified 
below, and put the same in proprietary possession of the vendees 
aforesaid, and made them owners in possession like myself. Now I 
and my representatives have no longer any claim or right to the 
property sold and the consideration thereof”. At the end of the 
deed there is a covenant for title, which is not consistent with 
the suggestion that the deed was intended to be a deed of gift. 
It is as follows :—“ I£ for any reason the whole or a portion of the 
property sold passes out of the vendees’ possession, the vendees 
shall have power to realize the sale consideration to the extent 
of the loss from my property in any way they like”. If Musammat 
Faiz-un-nissa had been making a gift of the peoperty it is not 
likely that she would have bound herself to pay to the donees 
the value of any of the property of which they might for any 
cause be deprived. 

Jt is admitted that no portion of the consideration money was 
paid. If there had been any controversy as to this, evidence 
would have been admissible to prove that there had been no 
such payment. Their Lordships of the Privy Council in the 
case of Sah Lal Chand v. Indarjit (*) held it to be “ settled law 
that, notwithstanding an admission in the sale-deed, that the 
consideration has been received, it is open to the vendor to 
prove that no consideration has been actually paid. If it was 
not so,” their Lordships add “ facilities would be afforded for 
the grossest fratds. The Evidence Act does not say that no 
statement of fact, in a written instrument, may be contradicted 
by oral evidence, but that the terms of the contract may not be 
varied, cte., etc”. In admitting evidence to prove, that what on 

(1) [1900] 1. L. R., 22 AN, 370, — 
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the face of it was a sale deed, was really intended to be and was 
a deed of gift, the Court below has offended against one of the 
fundamental rules of construction, which forbids the admission 
of extrinsic evidence with a view to setting up an intention in- 
consistent with the plain meaning of the document itself. Sec- 
tion 9% of the Indian Evidence Act embodies this rule in clear and 
uvocal terms. It provides that when the terms of any 
coxttract, grant or other disposition of property, or any matter 
equired by law to be reduced to the form of a document, have 
been proved as required by the preceding section “ no evidence 
of any oral agreement or statement shall be admitted as between 
the parties to any such instrument, or their representatives in 
interest, for M purpose of contradicting, varying, adding to, or 
subtracting from its terms”. There are some exceptions to the 
rule set forth in the section, but this case clearly cannot be 
brought within any of them. Sir Walter Colvin has suggest- 
ed that proviso (6) might apply but he did not press the point. 
This proviso runs as follows :—“ Any fact may be proved which 
shows in what manner the language of the document is related 
to existing facts”. It manifestly. relates to the admissibility of 
evidence necessary to make the words which are used fit the 
external things to which the words are appropriate. For ex- 
ample, if lands, at a certain place in the grantor’s occupation 
are conveyed by a document, extrinsic evidence is admissible to 
show what lands were in his occupation. So also if a gift be made 
to a man’s children, extrinsic evidence would be admissible to 
define who the children were. Other instances might be mul- 
tiplied. The question before us is really concluded by the 
decision of their Lordships of the Privy Council in the case of 
Bal Kishen Das v. Legge.) In that case a deed of sale of land 
for value was accompanied by a deed of agreement between the 
parties for repurchase by the vendor on payment by him of a 
sum of money on a future date. The deeds were followed by 
transfer of possession to the vendee and by his receipt of profits. 
The vendor did not exercise his right of repurchase, but after a 
number of years gave notice of his intention to redeem and 
brought a suit to enforce his right of redemption as upon a 
mortgage by conditional sale. Evidence of the respondent and 
of another party was admitted by the Subqrdinate Judge for 
the purpose of prpving the real intention of the parties, and 
that evidence was to some extent relied upon in both Courts. 
Their Lordships laid down that Courts below were wrong in 
(1) [1899] L L. R., 22 All, 149. 
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admitting evidence for the purpose of proving the intention of 
the parties, and that the case must be decided on a consideration 
of the contènts of the documents themselves. They state in 
their judgment, “ Their Lordships do not think that oral evidence 
of intention was admissible for the purpose of construing the 
deeds or ascertaining the intention of the parties. By secijon 92 
of the Indian Evidence Act (Act I of 1872), no evidence a 
oral agreement can be admitted as between the parties to &py Va 
such instrument, or their representatives in interest for ne 
purpose of contradicting, varying, or adding to or subtracting 
from its terms, subject to the exceptions contained in the several , 
provisos. It was conceded that this case could not be brought 
within any of them. The cases in the Engish Court of 4 
Chancery, which were referred to by the learned Judges of the { 
High Court have not, in the opinion of their Lordships, any 
application to the law of India as laid down in the Acts of the 
Indian Legislature. The case must therefore be decided on a 
consideration of the contents of the documents themselves, with 
such extrinsic evidence of surrounding circumstances, as may be 
required to show in what manner the language of the document 
is related to existing facts.” In view of this clear statement 
of the law, it is unnecessary for us to consider the decisions to 
which we have been referred. The question before us is not one 
in regard to the admissibility of evidence to show that a recital 
of fact in a conveyance or contract is erroneous but of evidence 
to vary a deed the language of which is plain and unambigous. 
We therefore must allow this appeal. 

The plaintiff claims recovery of the property, the subject 
matter of the deed of conveyance, or in the alternative payment 
of the price. She clearly is not entitled to enforce her claim for 
recovery of the property but she is in our opinion entitled to re- 
cover the price. We do not think that this is a case in which 
we should award her interest on the purchase money for the past 
time. We therefore set aside the decreg of the Court below and 
give a decree to the plaintiff for recovery from the defentlants of 
the sum of Rs. 60,000 with interest at the rate of six per cent. 
per annum from this date, and declare that the plaintiff is enti- 
tled to a charge or lien on the property now in the hands of the 
defendants for the amount decreed. We direct that in default of 
payment by the defendants of the said sum with interest within 
six months from this date, the property in their hands or a suffi- 
cicnt part thereof be sold to satisfy the decree. The defendants 
must also pay to the plaintiff the costs of this appeal and also 
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the costs in the Court below, including fees in this Court on the 
higher scale. ; 

The plajntiff is willing in lieu of a decree for the purchase 
money tof take a reconveyance of the property. remaining in the 
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of thersuit, We therefore direct that a rider be added to the 
decyée, that if within two months from this date the defendants- 
respondents retransfer the property remaining in their hands at 
the date of the institution of the suit free from incumbrances 
created by them or any of them and deliver up possession of the 
same to the plaintiff-appellant, the same shall be accepted as in 
full ieee of the decree save in respect of the costs hereby 


awarded to the appellant, and the decree shall not be executed 
save in respect of costs. 
M. L. N. Appeal decreed. 


MUHAMMAD RAZI 
i versus 
ALI SAJJAD AND OTHERS.” 


Decree—application for execution—attachment of immoveable property 
~no description or specification of interest—returned for amendment 
—Limitation. 





When an application for execution of a decree by attachment was made 
within the period of limitation but it omitted to give any description of the 
property and the judgment-debtor’s interest therein, and the Court having 
registered the application returned it to the decree-holder for amend- 
ment, and the amendment was made after the expiry of the period of 
limitation, held, that the amendment related back to the date of the 
application and the application was not time-barred. Jiwat Dube v. 
Kali Charan RamI. L. R., 20 AN., 478, Ajudhia Ram v. Muhammad Munir 
[1893] A. W. N. 112 and Fuzloor Ruhman v. Altaf Hossen I. L. R., 10 
Cal., 541 referred to. i 

SECOND APPEAL against the decree [April 12, 1904] of Muham- 
mad Ali, Esq., District Judge of Jaunpur, reversing the decree 
[January 1, 1904] of Maubvi Zain-ul-abdin, Subordinate Judge. 

A decree was obtained on the 9th September, 1897. The 
decree-holder applied for execution by attachment and sale of the 
judgment-debtor’s immoveable property. The application which 
was presenetd on the 4th September, 1900, did not contain a 
description of the property and specification ‘of the judgment- 
debtor’s interest “herein as provided by section 237 of the Code 
of Civil Procedure. . Upon report by the office the Court granted 
to the decree-holder time up to the 11th September, 1903, within 

=. S, A. No. 617 of 1904, 
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which, to amend the application, and returned the same to him. 
On that date the decree-holder prayed for a further extension 


- of time which, too, was allowed, and on the 14th September, 1900, 


the application was presented with the requisite inventory. The 
Court accepted the application and ordered executio The 
judgment-debtors appealed to the District Judge, contending 
that the application was barred by time. The objection was 
allowed. 


Decree-holders appealed. 


Surendra Nath Sen (with him Ghulam Mujtaba), for the appel- 
lant, contended that the application was not timebarred. The 
Court having passed an order demanding process-fees accepted 
the application. Section 245 of the Code of Civil Procedure 
authorised the Court either (1) to reject the application when it 
was found to be defective, or (2) to allow it to be amended then 
and there, or within a time fixed by the Court. The Court 
having accepted the application, allowed it to be amended, and 
in pursuance of that order the decree-holder amended it. It 
was submitted that the order could not be a nullity. 

Fualoor Ruhman v. Altaf Hossen [1884] I. L. R. 10 Cal., 541. 
Mrs. M. Baness v. Col. J. P. Turton [1883] 23 P. R., 72. 

The amendment having been made in compliance with that 
order, it would relate back to the date on which the appli- 
cation was first put in, 7 e., the 4th September, 1900. 

Ajudhia Ram v. Muhammad Munir [1893] A. W. N., 112. — 
Jiwat Dube v, Kali Charan Ram [1896] 1. L. R., 20 All, 478. 


E. A. Howard, for the respondent, argued that the application 
not having complied with the requirements of the law was no better 
than waste paper, and ought to have been rejected there and then. 
‘Within a time fixed by the Court’ meant within limitation. He 
referred to section 54 (b) of the Code of Civil Procedure, and cited 

Jainti Prasad v. Bachu Singh [1893] I. L. R. 15 AN., 65. 

Section 4 of the Limitation Act made it incumbent upon the 
Court to dismiss an application if it was beyond limitation even 
if limitation was not expressly pleaded. Section 5 of that Act 
did not cover an application, and so when the application was 
presented in informal manner, it ought to have been rejected, and 


no extension ought to have been granted. . 


The judgment of the Court was delivered by 


Bangers, J. The short question which arises in this appeal 
is whether the application for execution of the decree, dated the 
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9th September, 1897, made by the decree-holder on the 4th of Civin. 


September, 1903, was time-barred or not. The application would 1905. 
be time-barred unless he could invoke in aid a previous applica- i ~ "~ 
tion madé by him on the 4th September, 1900. That application “T™ANRAD EM 


was mde within three years of the date of the decree, and if it Arr Sawan. 
was an application in accordance with law, it would afford to the p ane J. 
decyee-holder a new start for the computation of limitation under na 
aticle 179 of the second schedule to the Limitation Act. The 
ourt below has held that this application of the 4th of September, 
(000 was not an application in accordance with law and could 
not therefore save the operation of limitation. It appears that 
in that applicazion the decree-holder applied for attachment of 
immoveable property but he did not append to the application 
a description of the property sought to be attached, and a 
specification of the judgment-debtor’s interest therein as required 
by section 237. The application was thus defective and the 
Court in pursuance of section 245 of the Code of Civil Procedure 
might have rejected it or caused it to be amended then and 
there or within a time fixed by it. It adopted the last course 
and granted to the decree-holder four days’ time to amend the 
, application. The decree-holder applied for an extension of time 
s and this application being granted, he, on the 14th of September, 
1900, filed an inventory of the property in accordance with the 
provisions of section 237 which was accepted by the Court. 
This inventory cured the defect which existed in the application 
for execution and in fact amounted to an amendment of it. It 
is true that this amendment took place after the expiry of the 
period of limitation, but it has been held by this Court in 
Jiwat Dube v. Kali Charan (?) following the ruling in Ajudhia 
Ram v. Muhammad Munir (*) and by the Calcutta High Court in 
»  Fuzloor Ruhman v. Altaf Hossen (8) that an amendment such as 
this would relate back to the date of the preceding application. 
Consequently the application of the 4th of September, 1900, must 
be deemed to. be an application in accordance with law which 
saves the operation of limitation. We accordingly allow the 
appeal, set aside the order of the Court below with costs in this 
court and in the Court below and restore that of the Court of 
fiirst instance. Costs in this Court will include fees on the 
higher scale. A 
S. C, 0. y Appeal decreed. 
(1) [1896] I. L. R., 20 AN., 478. 


(2) [1893] A. W. N., 112. 
(8) [1884] I L. R., 10 Cal., 541. 
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Code of Civil Procedure (Act XIV of 1882), section 622—Revision—Juri 
tion, wrong exercise of—application for rateable distribution dismissed, 
another remedy open. l 







Per curiam. If in the exercise of jurisdiction a subordinate Court com- 
mits an error, no revision lies against its order to the High Court under 
section 622, Code of Civil Procedure. Amir Hassan Khan v. Sheo Baksh 
Singh, I. L. R., 11 Cal., 6 followed. 


Per Banens, J. The High Court’s powers of revision should not be 
exercised when another remedy is open to the applicant Guise v. Jaisraj 
I. L. R., 15 All, 405. Kalian v. Begam [1898] A. W. N. 73 followed. 
When a Court rejects an application for rateable distribution of assets, 
the High Court should not exercise its powers of revision inasmuch as 
another remedy, viz., a suit, is allowed to the applicant under section 295 
of the Code. 


Per Riouarps, J. A definite rule can not be laid down that in no case 
in which there is another remedy open, no matter how inconvenient, will 
it interfere in revision. If it were shown that the other remedy were so 
inconvenient as to practically amount to no remedy, the Court ought to 
give relief by way of revision. 


APPLICATION FOR Revision of an order (August, 26, 1903) 
of Pandit Rai Indar Narain, Subordinate Judge of Farrukhabad. 


The facts and arguments appear from the judgment. 
W. Wallach, for the applicant. 


Lalit Mohan Banerji (for Satish Chandra Banerji, with him 
Madan Mohan Malaviya) for the opposite party. 

The following judgments were delivered :— 

Baygrit, J. This is an application for the revision of an order 
passed by the Subordinate Judge of Farrukhabad, for a rateable 
distribution of assets realised in execution of a decree, under the 
provisions of section 295 of the Code of Civil Procedure. A preli- 
minary objection has been taken to the hearing of this appli- 
cation upon two grounds. Firstly, that the Court acted within its 
jurisdiction in making the order complained of,and consequently 
no application lies for revision under section 622 of the Code, 
and secondly, that as another remedy is open to the appellant, 

*Oiv. Rev. 28 of 1904, 
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namely, a guit, under the last paragraph but one of section 295, 
this Court Should not exercise its powers of revision. In my 
judgment the preliminary objection must prevail, THe Court had 
jurisdiction to make a rateable distribution. If in the exercise 
of that Jurisdiction it has committed an error, that is no ground 
for TOW ision under section 622 of the Code of Civil Procedure. 
This has been held by the Privy Council in Amir Hassan Khan 
v. Sheo Baksh Singh(*), and in other cases which have followed 
that ruling. It has also been held by this Court in numerous 
gases of which I may refer to only two, viz., Guise v. Jatsraj(?) 
and Kalian v. Begam(*), that the High Court’s powers of revision 
should not be exercised when another remedy is open to the 
applicant. In‘this case a remedy by suit is given to the appli- 
cant under section 295. We therefore decline to interfere in this 
case and dismiss the application with costs. 

Ricuarps, J. I would like to add one word only to the judg- 
ment of Mr. Justice Banerst in which I entirely concur. I do not 
think that the Court ought to lay down a definite rule that in 
no case in which there is another remedy open, no matter how in- 
convenient, will it interfere in revision. It seems to me that 
if it were shown that the other remedy were so inconvenient as 
to practically amount to no remedy, the Court ought in a proper 
case to give relief by way of revision. 

M. L. N. Application rejected, 


(1) [1885] I. L. R., 11 Cal, 6. 
(2) [1893] I. L. R., 15 Al., 405. 
(3) [1898] A. W. N., 73. 


BALDEO AND ANOTHER 
DEVSUS 
IBN HYDAR AND oTHeErs.* 


Limitation Act (Act XV of 1877), Sch. II, Articles 178 and 179—applica- 
tion of —Application fo? order absolute—step in aid of execution—Date 
of applying in accordance with law. 


An application for an order absolute for sale under section 89, Transfer 
of Property Act, is an application for execution and is governed as regards 
limitation either by art. 178 or art. 179, sch. I, Limitation Act. The 
latter article will apply if any of the clauses specified in the third column 
of that article’ ca& be made applicable ; otherwise art. 178 will apply. 

. An application for execution of a mortgage decree by sale may be 


treated as an application im accordance with law for an order absolute 
* E. F. A. No. 235 of 1902. 
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Civin. under section 89, Transfer of Property Act, although it did not in speci- 
fie terms ask for such an order. Qudh Behari Lal v. Nageshar Lal, 





z 
100S, I. L. R, 18 AlL, 278 followed. Chunni Lal v. Harnam Das, LL. R., 20 
BALDEO AlL, 302; Ali Ahmad v; Naziran Bibi I. L. R., 24 AlL, 542 ; Udit Narain 

LA v. Jajaniik 1A. L. J. R., 15, referred to. 

Iss Hypar. 

——— First ArrrAL against the decree (July 29, 1902) of Apuli 
Muhammad Pajama Husain, Subordinate Judge of Fart; ukh- 
abad. ` 


The appellants obtained a decree under section 88 of Act Nb. 
IV of 1882 against the predecessors in title of the respondent 
on 13th April, 1895. After the expiry of the time fixed for the 
payment of the amount of the decree, the decree-holders on 11th 
April, 1898, applied for sale of the mortgaged property without 
making a distinct prayer for the preparation of an order absolute | 
for sale under section 89 of the Transfer of Property Act. Notices 
were issued upon the application but it was eventually dismissed 
for default of prosecution. Two subsequent applications, dated 
the 13th February, 1901, and the 29th May, 1901, respectively, 
also praying for sale of the property, were dismissed for various 
reasons. The last application praying for an order under section 
89 was made on the 19th May, 1902. The Court below dismissed 
it as barred by limitation, it being of opinion that the previous 
applications, not being in accordance with law, could not save 
limitation. | 


Decree-holders appealed. 


Gulzari Lal, for the appellants, submitted that the previous 
applications being applications for sale of the property mortga- 
ged should be considered as applications for an order absolute 
for sale. It was not necessary to make a specific application to 
that effect. 

Oudh Bihari Lal v. Nageshar Lal, [1891] I. L. R., 18 AIL, 278. 


The article of the Limitation Act applicable was article 
179 and not the general article 178, The limitation should 
be counted from the date of the previous application for execu- 
tion under clause 4 of the third clause of article 179. Article 
178 had been held applicable to the first application for exe- 
cution made in a mortgage decree because clause 1 of article 
179 would not apply. 

Chunni Lal v. Harnam Das, [1898] 1. L. R., 28 All, 302. 

The application for an order absolute for sale being an appli- 

cation for execution of the deeree as held bya Full Bench in 
Kedar v. Lalji Sahat, [1890] I. L. R., 12 AU., 61, 
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should be governed by article 179, where any of the clauses Civit, 
may be lèld applicable. 1905. 
Rungiah Gounden and Co. v. Nanjappa Row, [1903] I. L. R’, 26 Mad., 780. ae 
BALDEO 


Muhammad Ishaq, for the respondent, submitted that art. 178 
and not 179 was applicable to the case. The decree sought to Ien Hroar. 
bé pi oe being a decree under sectton 88 of Act IV of 1882, pea 
wass not capable of execution on the date it was made. Para. 1 
of/ colimn 3 of art. 179 showed that the decree spoken of in 

olumn 1 of that article was a decree capable of execution on the 
date it was passed. The fact that this was not the first applica- 
tion made no difference. The nature of the application for 
which limitation was provided was specified in column I— 
column 3 only'provided for different starting points in different 
contingencies in respect of a particular kind of application, the 
nature of which is specified in the first column. The different 
paragraphs in column 3 of article 179 did not provide different 
starting points for different kinds of application. 

Udit Narain v. Jagannath [1904] 1 A. L. J. R., 15. 

The following judgments were delivered :— 

Banenst, J. This appeal arises out of an application made Banerji, J. 
under section 89 of the Transfer of Property Act, 1882, for an- aga 
order absolute for sale, which has been dismissed by the Court 
below on the ground of limitation. The only question which 
we have to determine in this appeal is whether ‘the application 
is time-barred. 

The decree under section 88 of the Act was passed in favour 

of two persons, Baldeo Parshad and Ram Ghulam, on April 13th, 
1895, and the date fixed in it for payment of the mortgage money 
was the 13th of October, 1895. The present application was 
made on the 19th of May, 1902. Whether this application is 
governed as to limitation by article 178 or by article 179 of the 
second schedule to the Limitation Act, it would be time-barred, 
unless the operation of limitation was saved, by certain applica- 
tions which were made In the interval, and to which I shall 
presently refer. 

On lith April, 1898, Baldeo Parshad, one of the decree-holders, 
on his own behalf and on behalf of the other decree-holder, 
made an application for the sale of the mortgaged property. It 
was not in terms an application for an order absolute for sale 
under section 89, but it was in the usual form of an application 
for execution under section 235 of the Code of Civil Procedure. 

It was held by a Full Bench of this Court in Oudh Behari Lal v. 
LII 
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Nageshar Lall) that an application for an order absolnte, under 
section 89 of the Transfer of Property Act, is an application in 
execution, stthject to the rules of procedure governing such 
matters, and that an application for execution of the, decree 
under section 88 of the Act is a good application under \section 
89, and a separate application is not requisite. Upon ai au- 
thority of this ruling, the application made in this case, on the Eth 
April, 1898, may be deemed to bean application under section 
89. The record shows thatit was treated by the Court as sucl 

as the Court made an order directing that notice under section 
89 be issued to the judgment-debtors. A notice was accordingly 
issued, but it was returned unserved, and as the decree-holders’ 
pleader failed to furnish the proper address of tlie judgment- 
debtors, the case was struck off the file, on the 4th June, 1898. 


On the 13th February, 1901, another application in almost the 
same terms as the previous application was filed. The Court 
caused some formal defect in it to be amended and then the 
officer of the Court reported that an order absolute, under section 
89, had been prepared upon the previous application of the 11th 
April, 1898. This report was in fact incorrect, as no order under 
section 89 had been actually made or prepared. The Court, 
however, assumed that such an order had been passed, but on the 
27th February 1904, rejected the application under the provisions 
of section 245 of the Code of Civil Procedure, on the ground 
that it had not been accompanied by an extract from the Collec- 
tor’s register as required by section 238 of the Code. 

The next application was made on 29th May, 1901. It was 
dismissed on 17th June, 1901, the Court recording the following 
order :—“ It appears that an application was made for an order 
absolute, but that application was struck off for default. So long 
as a decree absolute is not prepared, the property cannot be sold. 
Application dismissed”. 

Upon the passing of this order the present application was 
made on the 19th May, 1902, for an order absolute under section 
89 of the Transfer of Property Act. As I have already pointed out, 
this application must, according to the ruling of the Full Bench 
in Oudh Behari Lal v. Nageshar Lal) which was followed in 
Chunni Lal v. Harnam Das('), and other cases, be held to be an 
application for execution and will therefore be governed, as 
regards limitation, either by article 178 or by article 179 of the 

(1) [1890] T. L. R., 13 All., 278. 
(2) [1890] I. L. R., 13 AHL, 278. 
(3) [1898] L L. R., 20 All, 302. 
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second schedule to the Limitation Act. The latter article will 
apply if, any of the clauses specified in the 3rd clause of that 
article gan be made applicable ; otherwise article 178 will apply. 
This x-3 held in the analogous case of an application under 
section. /7 for an order absolute for forclosure in Ali Ahmad v. 
ziran’), and in the case of an application under section 89 in 
it Narain v. Jagannath.(*) As none of the clauses in article 
79 can apply to a first application under section 89, such an 
application will be governed by article 178. But subsequent 
applications will be governed by article 179. In this case it is 
contended, on behalf of the appellants, that the fourth paragraph 
of article 179;applies and that the previous applications to which 
I have referred, were applications in accordance with law to the 
proper Court for execution. In my judgment there is much force 
in this contention. Having regard to the ruling of the Full 
Bench in Oudh Behari Lal v. Nageshar Lal) the previous appli- 
cations were applications for execution, and although they did 
not in specific terms ask for an order absolute under section 89, 
they were none the less applications for such an order. As already 
stated, the Court treated the first application as an application 
under section 89 and ordered notice to issue under that section. 
When the next application was made, the Court assumed that an 
order under section 89 had already been made. Asin both these 
applications, the prayer was that the property be sold, both of 
them may legitimately be treated as applications for an order for 
sale, although they were also applications for the actual sale of 
the property. The first two applications, dated respectively the 
11th April, 1898, and the 13th February, 1901, were thus applica- 
tions for execution, made to the proper Court, in accordance with. 
the law and the decision of the Court below to the contrary is, in 
my opinion, erroneous. The first application was made within 
three years of the date on which the applicants’ right to apply 
accrued and was therefore within time under article 178. The 
second application haviig been made within three years of the 
first was also within time under article 179, paragraph 4. The 
present application was made within three years of the second 
application. Therefore, even if we do not take into account the 
third application, the present application was not time-barred. 
In my judgment,the Court below was in errot in holding it to be 
s0, and this appeal must prevail, As Musammat Mamman Bibi, 
(1) [19027 I. L. R., 24 All, 542. 
(2) [1904] 1 A. L. J, R., 15. 
(3) [1890] I. L. R., 13 AIL, 278, 
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Cvit. one of the respondents, was not served with notice of the appeal 
1905. and no steps were taken to serve her, the appeal against] her must 

ae fail and the application of the appellants must be dismissed as 
ALDEO 


sj against her and her interests in the mortgaged property. As 
Ien Hypar. there was no other objection to the application save thn, of 
limitation and that objection is in my opinion untenable, the 











Banerji, J. 
application for an order absolute should be granted against Sil 
the respondents, except Musammat Mamman Bibi. I would allow 
the appeal and, setting aside the order of the Cowt below with 
costs in both Courts, grant the application of the appellants against 
all the respondents save Musammat Mamman Bibi and her 
interests in the mortgaged property. As against,her and her 
interest the application should stand dismissed. The cost of 
this Court will include fees on the higher scale. 
Ricuarps, J. I concur.’ 
G. L. Appeal decreed—Cause remanded. 
Civ. =, Daoa 
1905. ; MUNAWWAR. HUSAIN 
April 25, ; versus ' 
Barani, JANI BIJAI SHANKER axo orners.* 
RICHARDS, J. 


Limitation Act (XV of 1877), sch. II, article 179 (4) sale of personal 
property asked for—mortgaged property not exhausted—application not 
in accordance with law— 


An application for execution which is not made in accordance with law 
cannot save the operation of limitation. 

Applying in ageordance with law means applying to the proper Court 
to do something which by law that Court was competent todo. Hence 
where an application was made for sale of the personal property of the 
judgment-debtor without exhausting the mortgaged property, and was 
dismissed, an application made within three years of that application but 
beyond three years of the application preceding the one for sale of nop- 
hypothecated property was held to be time Barred. Chattar v. Newal I, L, 
R., 12 All, 64 applied. 


Execution Seconp APPEAL from the decree (September 9, 
1902) of F. W. Brownrigg, Esq., Officiating District of Aligarh 
reversing the decree (June 23, 1902) of Maulvi Ahmad Ali Khan, 
Subordinate Judge. . 


The decree-holders obtained a decree on the 2nd of December, 
1885, which directed the sale of mortgaged property and in 
#8. A, 1081 of 1902, 
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case that was insufficient to satisfy the decree, the person of 
the _judgment-debtors was to-be liable. The decree-holders 
made several applications for sale and sold the mortgaged pro- 
perty, with the exception of a portion, which was sold in execu- 
tion gf a prior mortgage decree. They then on the 29th of 
Novetnber, 1897, applied for sale of the personal property of the 

judgment-debtor. That application was granted by the two 

loper Courts but dismissed by the High Court on second appeal. 

The High Court held that the decree-holders could not proceed 
agiis the personal property of the judgment-debtors without 
exhausting the mortgaged property. The decree-holders there- 
upon made the present application for sale of the remaining 
portion of the mortgaged property. The Court of first instauce 
dismissed the application, but the lower appellate Court reversed 
that decree. 


Judgment-debtor appealed. | 
Gokul Prasad, for the appellant. 


Mohan Lal Nehru (for Motilal Nehru with whom Sundar Lal), 
for the respondents. 


The judgment of the Court was delivered by 


Banenul, J.—This appeal arises out of an application for the 
execution of a decree, and the only question, which we have to 
determine, is that of limitation. The decree was passed on the 
2nd of December, 1885, for sale of mortgaged property. It 
further provided, that in the event of the proceeds of such sale 
proving insufficient, the person and other property of the 
mortgagor would be liable. The decree was thus a combina- 
tion of decrees under sections 88 and 90 of the Transfer of 
Property Act. The decree-holder proceeded to execute the 
decree and after taking some steps for realising the amount 
of it by sale of a part of the mortgaged property, they, on the 
29th of November, 1897, made an application to the Court, 
for sale of non-hypothecated property. The judgment-debtor 
objected to that application on the ground that it was pre- 
mature, the whole of the mortgaged property not having 
been exhausted. The objection was overruled by the Court 
of first instance and the lower appellate Court, but it prevailed 
in this Court, which held that the decree-holders were not 
entitled to proceed against non-hypothecated property at that 
stage and dismissed the application for execution. On the 
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f 
26th of August 1901, the present application was made for sale 
of the remainder of the mortgaged property. The ‘question is 
whether this application is barred by limitation. It is‘admitted- 
ly barred unless the operation of limitation is saved by the pre- 
vious application of the 27th of November, 1897. If that appli- 
cation was an application in accordance with law, it would afford 
to the decree-holder a fresh start for the computation of limitation. 
We have, therefore, to consider whether that was an application 
in accordance with law; within the meaning of article 179 of 
Schedule II, to the Limitation Act. It has been held by this 
Court in Chattar v. Newal(*) that the term applying in accord- 
ance With law means “applying to the Court to-do something 
which by law that Court was competent to do. It does not 
mean applying to the Court to do something which either to the 
decree-holder’s direct knowledge of facts or his presumed know- 
ledge of law he knew that the Court was incompetent to do.” 






* The same view was held in a recent unreported case, E. S. A. 


No. 165 of 1902 decided by Mr. Justice AIKMAN, on the 28th of 
May, 1903. The facts of the case last mentioned are very similar 
to those of the present case. Applying the principle of the rul- 
ings to which we have referred we must hold that the applica- 
tion of the 29th of November, 1897, was not an application, to 
the proper Court, for execution in accordance with law, and 
consequently that application could not save the operation of 
limitation. We accordingly allow the appeal, and setting aside 
the decree of the lower appellate Court, with costs, here and 
in the Court below, restore that of the Court of first instance. 
Costs in this Court will include fees on the higher scale. 
MLN. Appeal decreed. 


(1) [1890] I. L. R., 12 AN., 64. 
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s UTTAM ISHLOK AND OTHERS CIVIL. 


J versus 1905. 
ws 
i PHULMAN RAI * April 12, 17, 28 
ponte of Property Act (XIV of 1882)—Section 90—Decree under— Fatt f 
- Oharge-holder—Unpaid vendor—Charge—personal dseree—Code of e 


Civil Procedure—Section 13—Application of— 


Per Banens: J.—The holder ofa charge is, like a mortgagee suing for 
sale, entitled to ask for and obtain a decree under section 90 of the Trans- 
` fer of Property Act, provided the balance due to him is legally recoverable 
from the defendant personally. Har Lal v. Muhamdi, I. L. R., 21 All, 454 ; 
Chunni Lal v. Bai Jethi, I. L. R., 22 Bom., 846. 

.An unpaid vendor has not only a charge on the property sold in 
execution of his decree, but he has also a personal remedy under sec- 
tion 90 of the Transfer of Property Act against the vendees. Section 
13 of the Code of Civil Procedure does not apply to an application under 
section 90 of the Transfer of Property Act. Musaheb Zaman Khan 
v. Inayat-ul-lah I. L. R., 14 All, 513 followed. Section 100 of the 
Property Act discussed. 

Per Rionarns, J. (dissentiente). Section 100 of the Transfer of Property Act 
does not enable the owner of a charge as distinguished from a mortgagee 
to obtain a personal decree under section 90 against the owner of the 
property charged, even where there is a balance recoverable from the 
defendant otherwise than out of the property sold. 


APPEAL from the decree [March 9, 1903] of W. Tudball, Esq., 
District Judge of Gorakhpur, reversing the decree [December, 12, 
1903] of Munshi Achal Behari, Subordinate Judge. 

The facts of the case are these :—Phulman Rai owned a 5 anna 

„4 pie share in mauza Chhatarpur and a one anna 4 pie share in 
/ ‘Bagta. These properties he mortgaged to one Danyar. One Gajraj 
was also a mortgagee of his other properties. In order to pay off 
portions of these debts, Phulman Rai executed two sale-deeds of 
even date in favour of Uttam Ishlok. By one he conveyed three 
annas and seven pies of Chhattarpur for a consideration of 
Rs. 5,000. Out of this sum he left Rs. 2,396 with his vendee to 
pay to Gajraj. By the other document he sold one anna and 9 
pies of the same village for Rs. 2,466, out of which he left 
Rs. 1,600 with the vendee for payment over to Danyar. It was 
stipulated as bet®een the vendor and the purchaser that if the 
purchaser should fail to pay Gajraj, and if in consequence thereof 
* E. S. A. 497 of 1904, - 
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Civiu. he should be obliged to pay the money himself, then he, the ven- 
1905. dor, would be entitled to recover from the purchaser the sum he 
ana would have-to pay together with such costs and inter dst on the 
noe eae mortgage as might become due. The purchaser made default, 
Paurwan Rat. by reason whereof Phulman had to satisfy the debi, due to 
<a Gajraj, who had instituted a suit upon his mortgage. Plulman 
then sued to recover his money with interest from the pure 
who pleaded that Danyar, who heéld a prior mortgage should be 
impleaded. Danyar was made a party, and the Court made a 
decree in favour of Phulman Rai by the terms of which he wax 
directed to pay off Danyar. before be could bring the property 
to sale and then to realize the consolidated amount of his dues > 

out of the property sold in the first deed. Danyar’s mortgage 

was redeemed, and then Phulman Rai proceeded to execute his 

decree for the consolidated amount. He sold three annas nine pies 

of Chhatarpur, but a large balance was left over for which he 

applied for a decree under section 90 of the Transfer of Pro- 

perty Act.. The judgment-debtors objected. The Court of First 

Instance allowed their objection on the ground that the whole of 

the mortgaged property not having been sold, a decree under 

section 90 could not be passed. Upon appeal to the District 

Judge it was held that the provisions of section 90 applied to 

a charge-holder, and the decree-holder’s application was allowed. 





Judgment-debtors appealed, 


J. N. Chaudri, (M. L. Agarwala, with him), for the dai 
submitted that the qnestion of a personal remedy against the 
judgment-debtors was res judicata, it having been decided and 
disallowed in the suit. It was an issue in the suit and it had 
been adjudicated upon. i 

 (Bayera, J.—Was it substantially in issue, and did the ques- 
tion arise at that stage ?] f 

[Ricwarps, J.,—At the time he might not have been person- 
ally liable, but subsequently he might. have rights which would 
entitle him to a personal decree]. 

It was submitted that the right to get a personal decree would’ 
arise upon the discovery of an insufficiency, but it was neces- 
sary to have a regard for the origin of the right. Two elements 
entered into the composition of a mortgage: (1) a right to 
enforce the charge, (2) a personal liability. Sé@ction 90 did not 
apply to a charge, in as much as the balance would not be 
legally recoverable from the person of the judgment-debtor, he 
having been expressly relieved from it by the former judgment, 
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: [Riowarns, J.—The words of section 100 leave it very doubt- Civin. 
ful whether the provisions of section 90 would at all apply to 1905. 
a charge. The provisions made applicable are those relating to ead 


eee . Isnt 
a mortgagee instituting a suit for sale.] ae 


V. 
The words of section 100 were limited to the institution of the Prurxan F 
suji and no further, ie., the procedure as to the making of ap 
pæěrties under section 85 was made applicable. Section 90 gave 
n additional remedy to the mortgagee after decree, and if the 
f legislature had intended to confer upon a charge-holder that 
F] remedy it would have been expressly so stated. 
[Banergi, J., referred to the case of Musaheb v. Inayatullah, I. 
L. R., 14 All., 513, and observed that the case was against the 
appellant’s contention so far as it related to the question of a 
personal liability being res judicata at that stage of the suit.] 


Lalit Mohan Banerji (for Sundar Lal), for the respondent, con- 
tended that section 100 gave to a charge-holder all the remedies 
which a mortgagee who could bring a suit for sale had under the 
Transfer of Property Act. The person whose property was sub- 
ject to the charge had by the terms of that section all the rights 
of a mortgagor. Where the section conferred upon the owner 
of the property the rights which a mortgagor might have, it 
would be fair and reasonable to assume that the legislature 
intended to confer upon the charge-holder the corresponding set 
of rights which the mortgagee might enjoy. The words “ insti- 
tute a suit for sale” were used to distinguish the charge-holder 
from a person who could not institute a suit for sale, e.g., a 
mortgagee by conditional sale or (except in some instances) a 
usufructuary mortgagee. He was entitled to get a decree for 
sale under section 88, and he could sell the property under sec- 
tion 89. If he could do that, then he could realize the balance 
legally recoverable upon such sale, under section 90. 

Reference was also made to Harlal v. Muhamdz, [1899] I. L. R., April Li 
21 All., 454 at 457, to show that a vendor for unpaid purchase 
money, which position the respondent occupied, could obtain a 
personal decree also and was not limited for the recovery of 
his money to the property subject to the charge, and also to 
Dart’s Vendors and Purchasers, 6th edition. Vol II, p. 1248. 


M. L. Agarwala, in reply. In section 67, Transfer of Pro- 
perty Act, the legislature hast given a technical name, viz, 
suit for sale, to the remedies of a mortgagee whose mortgage 
is not one by conditional sale or usufructuary. That con- 
cise expression carries with it the right to sue for the sale 
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of the mortgaged property, and to obtain a decree under sec- 
tion 90 in case of a deficiency. In section 100 the words used 
are “suit for the sale of the mortgaged property,” showing: 
that the intention of the legislature was to confine the remedy 
of a charge-holder to one of those open to a mortgagee and 
comprised in the technical expression “ 


suit for sale”, vig.. ` 
suit for the sale of the mortgaged property. The words “mort 


gagee instituting a suit for the sale of the mortgaged pro- 
perty” are not used to indicate a mortgagee who is entitled to 
sue for sale as distinguished from one who is not so entitled, for 
then the words would have been those used in section 67, viz. 
“ authorised to institute a suit for sale and institute such suit.” 
The omission, of the words italicised is very significant and 
indicates that the only remedy given by section 100 is a suit for 
the sale of the mortgaged property. Again, section 100 gives to 
the owner of the property all the rights of a mortgagor, but not so 
to the charge-holder. It expressly restricts him to some of such 
rights and not to the others. If it were not so, section 81 which 
applies exclusively to mortgagees, would not have been mention- 
ed. Take this case. A vendce who has, without payment of 
the price obtained conveyance of the property sold, sells it to a 
third person who has no notice of the vendor’s lien. If all the 
remedies of a mortgagor were open to him, he would be able to 
realise his charge by sale of the property even as against the 
innocent purchaser without notice of his lien. But it is a well 
settled rule of law that he cannot sell the property in the hands 
of such aperson. Again, turning to section 74, the question arises 
is a mortgagee bound to accept the mortgage-money from a 
charge-holder as he is from a puisne mortgagee? If the cons- 
truction contended for by the other side prevails, a difficulty will 
also arise in the application of section 99. It would entitle and 
oblige a charge-holder who has sued for and obtained a simple 
money decree in respect of his charge, to sue again under section 
67. Itis submitted that in such a casg section 43 of the Code 
of Civil Procedure would bar his second suit, but not such a suit 
by a mortgagee. 
The following judgments were delivered by 


Banunwi, J.—Thiy is an appeal from a decree made by the 
Court below in favour of the respondent under section 90 of the 
Transfer of Property Act, 1882. 

The facts are these :—The respondent, Phulman Rai, owned 
a5 anna 4 pie share in the village Chhatrapar which, together 
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with a share in another village, he mortgaged to one Danyar 
Singh. He mortgaged some other property to one Gajraj. In 
ordér to pay off these debts he sold the share in Chhatarpur to 
the appellants by two sale deeds executed on the 2nd of 
ugust, 1895. The first sale deed related to a 3 anna 7 pie 
nave, and the amount of consideration for this sale was 
is. 5,000. Out of this amount he left in the hands of the 
urchasers Rs. 2,396 for payment to Gajraj. The sale deed 
provided that if the purchaser omitted to pay Gajraj, and 
the vendor himself had to pay to him the amount due to 
him, the vendor would be entitled to recover the said amount 
with interest and costs. The purchasers made default in pay- 
ment. Thereupon the vendor, Phulman Rai, paid off Gajraj 
and brought a suit against the purchasers, the appellants 
before us, for the unpaid balance of purchase money and interest 
thereon and claimed a charge on the property sold. As that 
property was subject to the mortgage in favour of Danyar he 
was made a party to the suit upon the objection of the pur- 
chasers, and on the 22nd March, 1900, the Court made a decree 
to the effect that Phulman Rai, the plaintiff, should first discharge 
the amount of Danyar’s mortgage and then sell the property 
sold by him for the recovery of the amount so paid as well as 
of the amount due to him. This decree was affirmed in appeal, 
and Phulman Rai paid the amount due to Danyar, obtained an 
order for sale under section 89 of the Transfer of Property Act, 
and caused the property to be sold by auction. The proceeds 
of the sale having proved insufficient to pay the total amount 
due to him, he has now applied under section 90 of the Act 
for a decree for the balance. 

That the balance is legally recoverable from the defendants 
otherwise than out of the property sold is manifest from the 
terms of the sale-deed which I have set forth above. Further, 
an unpaid vendor has not only a charge on the property sold 
for the unpaid purchase money and interest thereon, under 
clause (b), sub-section (4) of section 55 of the Transfer of Property 
Act, but he has also a personal remedy against the buyer. 
This appears from the decision of the Bombay High Court in 
Chuni Lal v. Bai Jethi (*) and of this Court in Har Lal v. 
Muhamdi(*). See also Dart on Vendors and Purchasers, Vol. IT, 
1248 (6th editi8n). Consequently he is entitled to recover the 
balance due to him otherwise than out of the property sold. 
It is, however, contended on behalf of the appellants that the 
"(ly [1897] L. L. R., 22 Bom., 846. (2) [1899] IL L. R., 21 AIL, 454, 
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Orvin. question of the respondent’s right to recover the money due ton 
1905, him from the vendees personally has become res judicata ing 
-~ consequence of a decision made by the Court on the pointi 


Ury Bitag the original suit, and that section 90 of the Transfer of Proper iR 
Puutuan Rar. Act is not applicable to the case of the holder of a charge. 


Banerji, J. As regards both these contentions reliance is placed on behal 
ae of the Seenondent on the following provisions of section 100 
the Act :—‘ All the provisions hereinfore contained as to a 


mortgagee instituting a suit for the sale of the mortgaged 
property shall, so far as may be, apply to the person; having such 
charge”. It is manifest from this provision that a person 
holding a charge is entitled to bring a suit for the sale of the 
property subject to the charge. The decree in such a suit must 
be a decree in terms of section 88 and an order absolute must 
be obtained under section 89, if the decree-holder wishes to 
proceed against the property. As in thecase of a mortgage, so 
in the case of a charge, the decree should in the first instance be 
confined to a decree nisi for sale. No question, therefore, of the 
personal liability of the defendant can arise or be determined at 
the stage of the suit in which the decree under section 88 is 
passed and any decision which may have been given on that 
question at that stage will not have the effect of res judicata. 
This was held in Musaheb Zaman Khan v. Inayat-ullah(?). The 
learned Judges (Epner, ©. J. and Brar, J.) who decided that case, 
observed :—“ In our opinion the more correct way of drawing up 
a decree in a suit for sale on a mortgage would be to confine the 
decree for sale, i.e., the first decree to be passed, to a decree 
under section 88 against the mortgaged property, and that any 
subsequent relief to which, after that decree had been executed, 
it might appear that the plaintiff was entitled, should stand over 
for a dedi ee under section 90. In our opinion section 13 of the 
Code of Civil Procedure would not apply to an application under 
section 90 for a decree, no matter whether the plaintiff had or 
had not claimed originally in his suit subsequent relief, or 
whether, if claimed, such subsequent relief had been allowed or 
disallowed by the Court when making the decree under section 
88, the time for adjudication on the claim for subsequent relief 
not arriving until the decree under section 88 had been exhaust- 
ed”. This ruling dtsposes of the plea of res judicata raised on 
behalf of the appellants. If section 90 applies, the Court will 
have to determine, upon an application being made for a decree 
under that section, whether the balance is legally recoverable 
. (1) [1892] I. L. R., 14 All, 513, 
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from the person and property of the defendant other than the Civit, 
property sold, although when making the decree under section 1905. 
88 the Court may have refused to grant relief against the person — 


and other property of the defendant. sites Tentor 


/ This leads us to the main question in the case, namely, whether Prurxas Rat, 
-section 90 applies to the case of a charge. I am of opinion that 
in this respect there is no difference between the remedies of 
a mortgagee having the right to sell and of the holder of a 
chArge entitled to enforce the charge. By section 100 all the 
Pirovisions of the Act relating to a mortgagee instituting a suit for 
sale apply to the holder of a charge, so that whatever remedies 

-~ such a mortgagee has are also available to the holder of a charge. 
I cannot agree with Mr. Agarwala, the learned Counsel for the 
appellant, that the holder of a charge has-only the right of 
instituting a suit for the sale of the property subject to the 
charge. He has, as I have already said, all the remedies which 
are open to a mortgagee who institutes a suit for sale. What are 
those remedies? The mortgagee is entitled to a decree under 
section 88. Ifthe mortgagor does not pay the mortgage money 
declared by that decree within the time fixed, the mortgagee 
may obtain under section 89 an order absolute for the sale of the 
+ mortgaged property. Ifthe proceeds of such sale are insufficient 
to pay the amount due on the mortgage and he is entitled to 
recover the balance from the defendant otherwise than out of 
the property sold, he has the right to obtain a decree for the 
balance under section 90. It is conceded that having regard to 
the provisions of section 100 the holder of a charge is entitled 
to a decree under section 88 and also to an order for sale under 
section 89 and to sell the property which is subject to his charge. 
Tt is said that his remedies stop there. I am unable to find 
any reason in law and equity why his remedies should be held 
to have become exhausted as soon as a sale has taken place, al- 
though as a result of the sale a large balance may still be due to 
him. In the absence of ¢lear legislation to that effect I do not 
feel myself justified in placing such a narrow and inequitable 
interpretation on the provisions of section 100. As I read that 
section it confers on the holder of a charge all the rights and 
remedies available to the holder of-a mortgage who is entitled to 
sue for sale. As observed by Srracuey C. J., in Harlal v. 
Muhamdi, (1) “under section 100 of the Transfer of Property 
Act, all charge-holders are put as nearly as possible on the same 
footing as a mortgagee”. One of the remedies given to a mort- 

(1) [1899] I. L. R., 21 All, 454, 457, 
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gagee to whom a balance remains due after the sale of the mort- 
gaged property is to apply for and obtain a deeree under section 
90. . Had the legislature intended that the same remedy should 
not be open to a charge-holder, we should have expected it to 
say so in distinct and clear terms in section 100. -The section, 
it is true, makes applicable to the holder of a charge, the pjovi- . 
sions of the Act applicable to a mortgagee instituting a sug for 
the sale of the mortgaged property, and does not in terms refer 
to any other property, but, as I have already pointed out, one `of 
the provisions applicable to such a mortgagee is that he ma; 

obtain a decree under section 90. The only limitation which in 
my opinion section 100 imposes, is that the mortgagee, to whose 
case that of a charge-holder is analogous, must be a mortgagee 
who can bring a suit for sale and not a usufructuary mortgagee 
or a mortgagee by conditional sale. In my judgment the holder 
of a charge is, like a mortgagee suing for sale, entitled to ask for 
and obtain a decree under section 90, provided of course that 
the balance due to him is legally recoverable from the defendant 
personally. I can conceive of no reason for the legislature with- 
holding from a charge-holder the remedy afforded by section 90. 
There may be charge-holders who are not entitled to a personal 
remedy against the person whose property is subject to the 
charge, for example, annuitants and Hindu widows. and other 
persons entitled to maintenance. But these persons are not 
legally entitled to recover the balance otherwise than out of the 
property and are not therefore entitled to a decree nnder section 
90. The respondent, however, is not a person of that description. 
As an unpaid vendor he has not only a charge on the property 
sold but he has also a personal remedy against the vendees. If 
section 90 be held to be inapplicable to his case he would have 
no means of enforcing the personal remedy. Since he holds a 
charge and the charge must be enforced as a mortgage, he must 
bring a suit for sale under section 88. In such a suit although 
he may properly claim a personal. decree against the defen- 
dant, the Court in making its decree under section 88 should 
confine the decree to one for sale of the property. This 
was held by this Court in the case of Musaheb Zaman Khan v. 
Inayat-Ullah(*) to which I have already referred and which has 
been followed in-other cases. If section 90 be held to be in- 
applicable to his case he would be wholly Without remedy for 
the recovery of any balance which might remain due to him after 


the sale of the property, although the defendants were personally 
(1) [1892] I L. R., 14 All, 513. 
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liable for it. I do not believe such a state of things was contem- 
plated: by the legislature. I find that in England the decree 
madé in a case like this directs the sale of the property for 
sat sfying the amount dué and further directs that “the deficien- 
Cy, af any, be paid by the purchaser.” (Darton Vendors and Pur- 
- Ghagers, Vol. II, page 1248, 6th edition). The direction as to the 
recovery of the deficiency should, according to the Transfer of Pro- 
perty Act as interpreted by this Court, be contained in a decree 
unider section 90 and not in the decree under section 88. It seems 
g me that the Indian Legislature did not intend to, and did not in 
Fact depart from, the English rule on the subject. I accordingly 
hold that section 90 is applicable to the holder of a charge and 
that the Court below was right in making a decree under that 
‘section. Iwould dismiss the appeal with costs. 

Riowarpbs, J.—I have the misfortune to differ from the judg- 
ment of my learned colleague. Iam of opinion that section 100 
of the Transfer of Property Act does not enable the owner of a 
charge, as distinguished from a mortgagee, to obtain a personal 
decree under section 90 against the owner of the property charg- 
ed, even where there is a balance recoverable from the defendant 
otherwise than out of the property sold. In the case of a mort- 
gage the personal liability of the niortgagor arises always from 
the mortgage itself, and it is very equitable and convenient that 
the Court enforcing the payment of the mortgage debt by sale of 
the mortgaged property should have the power conferred by 
section 90 to pass a summary decree against the mortgagor when 
the mortgage security has proved insufficient. In the case of a 
charge, the owner of the property charged is more often than 
not, under no personal liability at all. When there is a personal 
liability, such liability need not necessarily arise out of the docu- 
ment or circumstances which give rise to the charge. For ex- 
ample, a man may become the owner of property subject to a 
charge and also under some collateral and independent agree- 
ment be personally liable jointly with several others for the pay- 
ment of the charge. In such a case Iam by no means sure tliat it 
would be equitable or convenient that the Court should proceed 
to pass a summary decree under section 90. For the purpose of 
construing section 100 of the Transfer of Property Act, we are 
not, I think, entitled to take into consideration the particular facts 
of the present case? Having regard to the terms of the sale-deed 
of the 2nd August, 1895, and the subsequent action of the plain- 
tiff I do not think-that it is quite clear that his position is the 
position of an unpaid vendor, but in the view I take this ques- 
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tion is immaterial. In my opinion the words ‘in section 100 
“all the provisions hereinbefore contained as to a mortgagee ins- 
tituting a suit for the sale of the mortgaged property ” mean} all 
provisions dealing with asale of the mortgaged property. This, I 
think, is the natural meaning of the words. To hold that the words 
give to the owner of a charge all thie rights of a mortgagee, who" 
was entitled to sue for sale would be to give to the section a strain- 
ed and unnatural meaning the result of which might be very ‘far 
reaching. In by far the greater number of cases of charges, thie 
incorporation of section 90 would be quite inapplicable in aT 
much as there would be no personal liability, and if the legisla- \ 
ture intended to incorporate section 90 (which is not a sale sec- 
tion), it is strange it did not doso expressly as it did in the case 
of sections 81 and 82. For these reasons I think that the Court 
below was wrong in passing a decree under- section 90; and that 
the present appeal should be allowed. 

By raz Courr.—Under the provisions of section 575 of the 
Code of Civil Procedure, the appealis dismissed and the decree 
of the Court below is affirmed with costs. 


8. 0. €. l Appeal dismissed. 


CHEDI 
E versus 
GULABO.* 

Provincial Small Cause Courts dct—No. IX of 1887—~Sechedule If, article 
28—Suit for recovery of ornaments or their value—Right of inherit- 
ance—not a suit for a share in the property of an intestate. 

A suit for recovery of ornaments or their value by right of inheritance - 
is not a suit for the whole or a share of the property of an intestate and 

is not excluded from the cognisance of the Court of Small Causes. Kapalee . 


Bewah v. Keshram Kooch, 11 W. R. 93 and Moheshur Mondul v. K orlash 
Nath Mondul, 7 C. L. R., 71 followed. 


Civin Rererence [January 13, 1905] D C. perl Esq., 
District Judge of Allahabad. 


The order of reference so far as is material to this report was 
as follows :— 

This is an application by a defendant under section 646B of 
the Civil Procedure Code for reporting to°the Hon'ble High 
Court a suit which was decided by the learned Judge of the 
Small Cause Court of Allahabad. It is contended that the suit 

*Mis. No. 27 of 1905. 
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which was brought by Musammat Gulabo fell under the last Crvit. 
part of article 28, Schedule II of the Provincial Small Cause Courts 1905. 
Act, and that, therefore, the learned Judge of the Small Cause Sane 
Gourt could not have legally decided it as a small cause suit. j 
J The facts which gave rise to this suit are mentioned fully in GuLABO. 
_? the judgment, dated 12th December, 1904. The plaintiff qua JES 

høgir to certain ornaments lefts by her intestate son, sued the 

defendant, t. e., father of her daughter-in-law, for certain jewel- 

lery. She got a decree in her favour. It is clear that the suit 

omes under the category of a suit “for the whole or a share of 

the property left by an intestate,” and therefore the jurisdiction 

of the Small Cause Court Act is barred by article 28, Schedule H 

of the Provincial Small Cause Courts Act (IX of 1887). It would 

appear then, that the Small Cause Court has exercised in this suit 

a jurisdiction which was not vested in it by law. The applica- 

tion and the record will accordingly be forwarded to the Hon’ble 

High Court for its orders. 


The following judgment was delivered by 
Banergi, J. This is a reference by the District Judge of 
Allahabad under section 646B of the Civil Procedure Code. 
He is of opinion that the suit was not cognisable by a Court of 
Small Causes, and that the Judge of the Small Cause Court at 
Allahabad, in entertaining the suit exercised a jurisdiction not 
vested in him by law. The claim was for recovery of certain 
ornaments or their value, upon the allegation that they were 
given to the plaintiff's daughter-in-law at her marriage, that, 
upon the death of the daughter-in-law, who died at the house 
of the defendant, her father, the defendant, appropriated the 
ornaments ; that the plaintiff’s son, Data Din, the husband of the 
‘defendant’s daughter, succeeded to the property by right of in- 
T heritance to his wife, and that upon his death it passed to the 
plaintiff, his mother, as his legal representative. The value of 
the suit was Rs. 100. The learned Judge is of opinion that the 
suit comes under article 28 of the second schedule of the Provincial 
Small Cause Courts Act, and is one “ for the whole or a share of the 
property of an intestate.” We do not agree with the learned Judge. 
The article, in our opinion, contemplates a suit between rival 
claimants to the property of an intestate and applies to suits in 
which the claim is made to the whole or a share of the property 
of an intestate as such. This is not a suit of that description. 
With reference to a similar provision in section 6 of Act No. XT of 
1865, it was held in Kapalee Bewah v. Keshram Kooch("), that 
(1) [1869] 11 W. R., 93. 
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a suit by a ae as heiress of her deceased husband for personal 
property carried away by the defendants was not excluded from 
the jurisdiction of a Court of Small Causes. A similar view was 
held in Moheshur Mondul v. Koilash Nath’ Mondul('), We agrée 
with those rulings and are of opinion that this suit does not tall 
Within the purview of clause 28 and was cognisable by the Court N, 
of Sinall Causes. For the above reasons we decline to interfere 
and direct that the record be returned. 


M. LS. Record reburne : 
0) 70. L. R., 71. 





KANHAI LAL 
versus 


KALKA PRASAD AND orHErs.* 
Pre-emption—right of—refusal of a co-sharer to purchase—Definite agree- 
ment with stranger to be communicated to pre-emptor—Duties of receiver 

—Sale by receiver —Pre-emption. 

In order to debar a party, entitled to pre-empt a sale, from exercising 
his right of pre-emption, an opportunity to purchase must be given when 
a definite agreement to purchase at a fixed price has been entered into 
with a stranger. It is not enough to offer property to a person entitled to 
pre-empt before an agreement to purchase has been entered into with a 
third party. Sohan Lal v. Prahaluddui: Khan. 8. A. No. 909 of 1901, 
(unreported) followed. 

An order appointing a receiver, vests in the receiver all the insolvent’s 
property with the exception specified in the first proviso to section 266 of 
the Code of Civil Procedure, and it is the duty of the receiver to convert 
under the directions of the Court that property into money; when the 
receiver sells the property he cannot do so in derogation of the rights of 
third parties. Baijnath v. Sital Singh, I. L. R., 13 ALL, 228 referred to. 

Hence where a receiver sells property by private sale, the person who, in 
the case of an ordinary sale, would be entitled to pre-empt, does not lose 
his right of pre-emption. 

First Apprar from a decree (April 20, 1903) of Babu Nihal 
Chandra, Subordinate Judge of Shahjahanpur. 
Suit for pre-emption. : 
Plaintiff appealed. 
Sundar Lal (with him Motilal Nehru), for the appellant. 
W. K. Porter (with him M. L. Agay wala and Govind: Prasad), 
for the respondents. 
The facts and arguments appear from the judgment. 
. : 5 $ e 
The judgment of the Court was delivered by 
Sraney, C. J.,—The facts of this case so far as they are not in 
controversy are as follows :—One of the defendants, Gopal Ram, 
PF A. 120 of 1903. 
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was the owner of zemindari shares in 11 villages. He became Cir. 
heavily indebted and allowed payment of the Government revenue 1905. 
to; fall into arrear. In consequence of default in payment of the 
yevenue, the Collector caused his zemindari shares to be attached z 
{ and took the same under his management. The plaintiff, Kanhai Karra Prasan. 


y Eal, whoisa nephew of Gopal Ram, was prepared to take a farming g lanes C.J. 
T from the Collector of the property (of Gopal Ram), for a term ch 


ed 
Kaxuat Lau 


f 15 years ; and in order that he might become a co-sharer and so 
þe eligible as a lessee, under the provisions of section 157 of the 
Land Revenue Act as amended, it was arranged that Gopal Ram 
should sell to him a one kachwansi share, that is a zjgth share, in 
each of the ten villages. The arrrngement was carried out, and on 
the 17th of February, 1900, a one kachwansi share in each of ten 
villages, was conveyed by Gopal Ram to the plaintiffs, and the’ 
price therefor, Rs. 49, was paid. On the 19th of February, 1900, 
Gopal Ram also sold to the plaintiff his share in two villages, viz., 
Bhatnansa and Barahra Buzurg, for a sum of Rs. 2,500, and this’ 
share was duly conveyed to the plaintiff. The Board of Revenue 
refused to sanction the lease proposed to be made by the Col- 
lector, owing to the length of the proposed term, and this letting 
therefore fell through. On the 30th of June, 1900, Gopal Ram 
being unable to meet his liabilities, applied for a declaration of 
insolvency to the District Judge of Shahjahanpur, and his appli- 
cation was granted on the 8th of August, 1900, and the Nazir of 
the District Judge’s Court was appointed receiver of his property. 
On the 9th of January, 1902, the Collector, acting on behalf of 
the Receiver, sold and conveyed to the defendant, Kalka Prasad, 
all the property of Gopal Ram, including the property comprised 
in the sale-deeds executed in favour of the plaintiff on the 17th 
and 19th of February, 1900, respectively, the consideration being 
Rs. 14,114. This sale, the plaintiff claims, a right to pre-empt, 
under the terms of the Wajib-ul-arzes, prepared at the settlement 
of the villages-in question, with the exception of shares in two 
villages in respect of whith no right of pre-emption is claimed. 

The main defences set up were that the sale-deeds of the 17th 
and 19th of February, 1900, were fictitious and were executed 
without consideration and also that the pant had refused to 
purchase the property. 

The lower Court held that the sale of the 17th of February, 
1900, was fictitious, but that the sale of the 19th of February of 
the same year wasa good sale. It also held that the plaintiff 
refused to purchase the property and'so was debarred from 
claiming pre-emption; and further that the plaintiff ought to 
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have claimed a right to pre-empt the entire property and not a 
portion only., The plaintiffs claim was accordingly dismissed, 

In this appeal there are two questions of fact for determination. 
The first is whether or not the sale of the 17th of February, 1900, 
was a good sale, and secondly, whether or not the plaintiff refused ™ 
to purchase. In the course of the hearing a question of law 
has been raised on the part of the respondents which must also, 
be determined. Mr. Porter on their behalf contended, ae 
admitting that the plaintiff was a co-sharer in the villages, the 
subject-matter of the suit, and had as such in the case of 
an ordinary sale a pre-emptive right, no such right existed in 
the case of a sale carried out by the Collector under the circum- 
stances which we have stated; that the property was attached 
and under the management of the Collector and that the sale 
by him was on behalf of the receiver in the insolvency matter 
and was in fact a compulsory sale, in execution of a decree, 
carried out to satisfy the debts of the vcreditors of the insolvent. 
For this contention he relies upon, amongst others, the decision in 
the case of Baij Nath v. Sital Singh (?). 

The sale of the 19th of February, 1900, has been held to be a 
good sale, and this finding has not been impeached in appeal. 
Therefore, as regards two villages, shares in which were 
conveyed to the plaintiff upon that sale, in the ordinary course 
the plaintiff would have a right to pre-empt the sale. It is not 
disputed that if the plaintiff was a co-sharer in the villages which 
are the subject-matter of the suit at the time when the sale to 
the defendant, Kalka Prasad, was carried out, he had a pre- 
emptive right under the wajib-ul-arzes of the villages. The first 
question for our determination is whether the Court below was 
right in holding that the sale of the 17th of February, 1900, 
was fictitious. He based his conclusions upon the evidence of y 
the Tahsildar to which he refers and also upon the evidence of 
the plaintiff himself. This sale was carried out in order to 
place Kanhai Lal in a position to obtain a lease from the Col- 
lector. So long as he was not a co-sharer in the property, a 
lease could not be made to him, the Collector being only em- 
powered to give a lease to a co-sharer. It is also the case that 
the transfer made to the plaintiff was of a very small share, 
namely, one kachwansi of each village, and that the price was pro- 
portionately small. From the mere fact, however, that the sale 
was of very small shares in the villages, we fail to see that it 
can be regarded as fictitious. The Collector was prepared to 

(1) [1891] I. L. R., 13 All, 244, 
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ac} upon it as a genuine sale and in view of it, to give to the Civib. 


aintiff a lease of the villages for a term of 15 years. , The plain- 1905. 
kiff, moreover, was prepared to pay the arrears revenue upon the TRN m 


xecution of the lease. The learned Subordinate Judge com- ee 
menting on the evidence of the plaintiff observes that that evi- Karka Prasan. 
dence shows “that the transfer was made simply to make him g Gite 6) J. 
astensible share-holder in all the villages.” As to this comment — 

the obvious reply is that it was not to make him ostensible 

snare-holder but a real share-holder that the transfer was made. 
/ This both the Tahsildar and the plaintiff deposed to. The Tahsildar 

says “ there being no co-sharer in the property, who could take the 

property in farm, a sale-deed in respect of a kachwansi share in 

each of the villages was executed in favour of Kanhai Lal, the 

nephew of Gopal Ram, for Rs. 49, in order to make him a co- 

sharer.” We find also that under an agreement, dated the 19th of 

February, 1900, Baldeo Prasad, the father of Kanhai Lal, under- 

took to become surety for the payment of the Government revenue 

provided the Mustajiri (t. e., the farming lease) was sanctioned, 

Kanhai Lal says that the sale-deed in respect of the one kach- 

wansi share in each of the villages was executed to make him 

a co-sharer in order that he might take the property on lease. 

The evidence shows that the consideration was duly paid and 

except for the fact that mutation of names was not effected in 

respect of the shares comprised in this sale-deed, there is no 

evidence to support the contention that the sale was fictitious. 

It seems to us that though the sale was a sale of very small shares 

in the property it was a genuine sale entered into no doubt for 

the purpose of giving the plaintiff the status of co-sharer and so 

qualify him, under section 157 of the Revenue Act, to take the 

farming lease. This was, however, in no way an illegal object. 

We now come to the question of the alleged refusal of the 

plaintiff to purchase. The learned Subordinate Judge came to 

the conclusion that the plaintiff did refuse to purchase the pro- 

perty, and he refers to his judgment in suit No. 1 of 1908, for 

the reasons which induced him to come to this decision. In his 

judgment in that suit he says, “the evidence of the Tahsildar 

whom I have got no reason to disbelieve shows that the plaintiff 

refused to purchase the shares in dispute,” and later on “the 

plaintiff ought to have said that he was willing to purchase only 

the shares in dispute if he had really any mind todo so. It 

appears from the evidence of the Tahsildar that he had on no 

account any intention of purchasing the property of Gopal Ram.” 

Turning to the evidence of the Tahsildar referred to, namely, Mirza 
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Ahmad Jan, we find that no opportunity was given to the plaiķn- 
tiff to purchase the property when the sale to Kalka Prasad tool 
place, namely, the 9th of January, 1902, or thereafter. The Tahsil 
dar referred to a conversation which he had with the plaintiff ancl 
with Baldeo Prasad and Gopal Ram in the month of August, 
1901, 4 or 5 mouths before the sale to Kalka Prasad was complet- 
ed. His evidence is as follows: “ I know the parties to the suit, 
namely, Baldeo Prasad and Kalka Prasad, Gopal Ram and Kanhai £ 
Lal. Once these four persons came to me and Kalka Prasad saic 
that he was going to purchase the entire property of Gopal Ram, 
and that if Baldeo Prasad and Kanhai Lal wanted to take it, they 
could do so. Thereupon I asked Baldeo Prasad and Kanhai Lal 
and they said that neither they had money nor could they fight 
with Gopal Ram, and so they did not want to make the purchase. 
Kalka Prasad said that for that property he would pay Rs. 14,000 
in cash and Rs. 5,000 on account of a debt’due to a person. He © 
mentioned the name of that person, but I do not recollect it”. 
This is the evidence upon which the Court below relied in hold- 
ing that the plaintiff had refused to purchase and was therefore 
debarred from exercising his right of pre-emption. This evidence 
only shows that the- plaintiff expressed his unwillingness to 
purchase the property in August, 1901, thatis, 4 or 5 months 
before the sale to Kalka Prasad. As we pointed out in our 
judgment in the case of Sohan Lal v. Shahabuddin Khan, Second 
Appeal No. 909 of 1901 (unreported) in order to debar a party en- 
titled to pre-empt a sale from exercising his right, an opportunity 
to purchase must be given when a definite agreement to purchase 
at a fixed price has been entered into with a str anger. It is 
not enough to offer property to a person entitled to pre-empt 
before an agreement to purchase has been entered into with a 
third party as was the case here. We have not been referred to y 
any other evidence in support of the finding of the Court belew 
that the plaintiff did refuse to purchase on this occasion, and the 
decision on this issue therefore canndt be supported. This 
disposes of all the questions raised in the grounds of appeal. 

An ingenious point, however, to which we have already alluded 
to, has been made by Mr. Porter which was not raised in the 
Court below. It is that the sale to Kalka Prasad was in reality 
a compulsory sale carried out to satisfy the debts of the creditors 
of Gopal Ram and that in the case of a compulsory sale, no 
pre-emptive right can be exercised. His contention is based 
upon the insolvency sections of the Code of Civil Procedure and 
particularly upon sections 351 and 352, Section 352 provides 
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kat a declaration of insolvency pronounced under section 391 

shall be deemed to be a decree in favour of” each of the credi- 
tors for their respective debts. The argument is that asale held 
by a receiver appointed under the insolvency sections, carries 


of a decree and that as in the case of such last mentioned sale no 
pre-emptive claim can be advanced, so likewise npon a sale by 
he receiver of an insolvent estate all rights of pre-emption are 
xtinguished. We have not been referred to any authority 
` ¢which directly supports this proposition and are not prepared to 
accede to the contention. An order appointing a receiver operates 
to vest in the receiver all the insolvent’s property with the excep- 
tion specified in the first proviso to section 266, and it is the duty 
of the receiver, under the directions of the Court, to convert that 
property into money thatis, to do that which the insolvent 
proprietor might have done, before he was declared to be insol- 
vient. In the present case the receiver has sold the property in 
dispute by private sale. There is nothing in the Code which 
suggests that any such sale can be effected in derogation of and 
to the prejudice of the rights of third parties. In the case of 
compulsory sale, such as those which take place by public 
auction in execution of decrees, the legislature has not been 
regardless of the right of pre-emption. Such compulsory sales 
take place after the issue of a public proclamation which it is 
not unreasonable to assume becomes known to all persons having 
pre-emptive rights. Section 310 of the Code, moreover, to some 
extent protects the rights of co-sharers in providing that when tho 
property sold in execution of a decree is a share in undivided 
immovable property and two are more persons of whom onc is 
a co-sharer respectively advance the same sum at any bidding, 
such bidding shall be deemed to be the bidding of the co-sharer. 
As Maumoop, J., observed, “Under the rules of procedure 
compulsory sales take place, after a public proclamation, which 
being an act of the Court or Revenue authority, is taken to be 
sufficient notice to the pre-emptors along. with the public at 
large to come forward and purchase the proporty ; and it scems 
reasonable to suppose that those who do not appear to bid at the 
auction sale have no wish to purchase the property. These 
considerations seem sufficient to render the ordinary law of 
pre-emption inapflicable to sales by public auction in execution 
of decrees, and this view has received judicial sanction.” Buij 
Nath v. Sital Sengh(). In the case before us the sale way 
(1) [1891] L L. R., 13 AN., 228, 


with it the same consequences as a sale by the Court in execution Katx 
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VErSUS 
JAWAHIR LAL AND ANOTHER. 


Execution of decree—Limitation Act (XV of 1877), Schedule IT, article 
179—former application struck of for default of prosecution—fresh. 
application for revival. 

It was found, upon an application being made on August 24, 1888, for 
execution of a decree for sale of immoveable property, that the property 
was ancestral, and on November 29, 1889, an order was made that the 
case should be struck off the file and the papers transferred to the Court 
of the Collector for the completion of the sale proceedings, but afterwards 
on December 23, 1889, by reason of default of prosecution on the part of 
the decree-holder the record was not so sent to the Collector’s Court. An 
appeal against the original decree having been disposed of by the Privy 
Council on November 24, 1894, the decree-holder on November 23, 1897, 
applied for realisation of the sums due by virtue of the decree by sale of 
the mortgaged property and for revival of the execution case instituted 
on August 24, 1888. 

Held that the execution proceedings commenced by the petition of 
August 24, 1888, were never finally disposed of, and the present applica- 
tion was in substance as well as in form an application to revive and 
carry through a pending application, and was therefore not barred by 
time. 


APPEAL from a decision of the High Court (Knox, A. C. J., and 
Brar, J.) of Allahabad. 

The circumstances out of which the present litigation arose 
were as follows :— 

On the llth of April, 1883, the father of the respondents, 

obtained a decree for Rs. 5,892-8-6, based on a mortgage- 
deed, from the High Court at Allahabad, against the present 
appellant and another judgment-debtor, named Fakir Ullah 
hereinafter. 
f On the 29th of August, 1885, the decree-holder made an 
application for execution of his decree in the Court of the 
Subordinate Judge of Allahabad, but on the 5th of January, 1886, 
the application wag struck off for default of prosecution. 

Subsequently, on the 24th of August, 1888, the decree-holder 
made another application for execution of the decree. On the 
25th September, 1888, the judgment-debtors filed a petition, in 
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Privy COUNOIE which they contended, inter alia, that as the first application h 
1905. been struck off for want of prosecution, the second applicatio 
= was barred under section 373 of the Code of Civil Procedure. 

noo On the 18th of December, 1888, the Subordinate Judge of Allah- 

v. abad disallowed the objection of the judgment-debtors, and there- 
Jawane Lal. after, on the 15th of February, 1889, they filed an appeal to the 
High Court at Allahabad. While that appeal was pending in the 
High Court, proceedings were taken between July and Novem- 
ber of that year, in the Court of the Subordinate Judge, which 
resulted in that officer making an order, dated the 29th of Novem ~ 
ber, 1889, directing that, as the property attached was ancestral 
property, the case should be transferred to the Collector. 

On the 7th of January, 1890, the High Court decreed the appeal 
of the judgment-debtors, on the ground that the application of 
the 24th of August, 1888, was barred under section 373, read 
with section 647 of the Code of Civil Procedure. This order of 
the High Court was appealed against to the Privy Council who i 
reversed it by a judgment delivered on the 24th November, 1894, 
and embodied in an Order in Council of the 12th December, 1894. 

The decree-holders, thereafter, on the 23rd of November, 1897, 
presented, in the Court of the Subordinate Judge, the present 
application, in which, after stating the facts above-mentioned, 
they prayed that the sum of Rs. 14,355-7-6, due to them by the 
judgment-debtors, might be realised by sale of the mortgaged 
property mentioned at the end of the application, and that the 
execution case instituted on the 24th of August, 1888, might be 
revived and sent to the Collector’s Court. This application was 
mace against the present appellant and five other persons, the 
sons and heirs of the said Fakir Ullah, who died in October, 1897,— 

The present appellant and the other persons named in the). 
application of the decree-holders, objected to the execution of the , 
decree on the ground, among others, that it was barred by limi- 
tation. 

On the 13th of May, 1889, the Subordinate Judge allowed the 
objections, taken by the present appellant and the other judg- 
ment debtors, and ordered that the decree-holder’s application 
for execution should be set aside. His view was that it was 
“ time-barred”, and that it was clear that the former application. 
(of 1888) terminated abruptly on the 23rd of December, 1889, 
not on account of any obstacles then caused by the judgment- 
debtors, but on account of the decree-holder failing to deposit 
the talbana (process-fee) for sale and to file a copy of the decree 
for transmission to the Collector. 
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) The decree-holders, fathers of the present respondents, filed Pervr Oounote: 


pooper appeals to the High Court from the order of the Sub- 1905. 
ordinate Judge, dated the 13th of May, 1899, the appeal against BER 
the present appellant being numbered 200 of 1899. KAMAR-UD-DIN 
“oT were heard by a Division Court constituted by the Acting gee ae 
Şa -ustice and Mr. Justice Brarr, who, on the 16th of July, ae Ms 
1900, decreed the appeals, set aside the decreés of the Subordinate 

Judge, and ordered that the proceedings should be returned to 

his Court, with a view of their being carried out according to law. 

After referring to the facts of the case, the learned Judges ob- 

served: “ From the above it will be evident that the application of 

the 24th of August, 1898, was an application for execution within 
. time. The decree-holder says that he has come to the Court 
asking for a revival and continuation of those proceedings. He 
į does not profess to be making a new application for execution, 

and it is contended on his behalf that he is within time, inas 

much as his present application falls under Article 178 of 

Schedule II attached to the Limitation Act, 1877, and the right 

to apply accrued from the 12th of December, 1894. That this 

application having been presented on the 23rd of November, 

1897, is within three years of the order of Her Majesty in Coun- 

cil, setting aside the orders which stood against him, this being 

the date on which his present right to apply accrued.” 


Judgment-debtor appealed. 


me enews, 


Leslie DeGruyther, for the appellant. 
G. E. A. Ross, for the respondents. 


Their Lordships’ judgment was delivered by Sir Arthur 
Sir ArTuUR Wirson.—The question raised by this Appeal is Wilson. 
whether certain proceedings in execution were barred by limita- S 
tion as falling under Article 179 of the second Schedule to the 
Indian Limitation Act, 1877. 
The material facts are few. On the 11th April, 1883, Thakur 
Prasad now represented by the Respondents, obtained a decree 
upon a mortgage bond against the Appellant. On the 29th 
August, 1885, the decree-holder applied for execution, and on the 
5th January, 1886, that application was struck off the list by 
consent. Š 
On the 24th August, 1888, a second application for execution 
was made, and notwithstanding objections by the judgment- 
debtor, an order was made on the 18th December, 1888, that the 
execution should proceed; and other steps followed which 
wh 
) 
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y CouxciL. appearon the Order sheet. On the 29th November, 1889, ag ~ 


1905. order was made to the effect that the property to be sold bein 





= ancestral, the case should be struck off the file, and the papers 
piece , transferred to the Court of the Collector for the completion of the. , 
v. sale proceedings. a 

ure LAL. On the 23rd December, 1889, there appears another order :— it a 

» Arthur “In this case the decree-holder has not up to this date deposited 3 

Vilson. Re. 1 on account of the order for sale by auction, and the copy, _ 
of the decree to be sent to the Collector’s Court. Therefore it is 
ordered that in default of prosecution on the part of the decree- y 
holder, the record be not sent to the Collectors Court for me / 
the sale proceedings.” FJ ~ 


While these execution proceedings were pending and ai an 
early stage of their progress on the 15th February, 1889, an \ 
appeal was brought in the High Court against the original order i 
of the 18th December, 1888, under which the execution proceed- ` 
ed. The High Cowt, on the 7th January, 1890, allowed that 
appeal on grounds which it is not now necessary to notice. On Ù 
a further Appeal to Her late Majesty in Council that decision of 

` the High Court was reversed, the judgment of this Board being 2 
delivered on 24th November, 1894, and embodied in an Order in 3 
Council of the 12th December, 1894. “ 

The application now in question was made on the 23rd Nov- ; 
ember, 1897. It asked by its terms that the sums due by virtue 
of the decree be “realised by sale of the mortgaged property,” 
that “ the execution case instituted on the 24th August, 1888, 
which was sent to the Collector’s Court on the 28rd December, 
1887” (this ought apparently to be 29th November, 1889) may 
be revived, and it may be sent to the Collector’s Court, and by 
issue of a warrant of arrest. 

It was objected that this application was barred by limitation; = 4 
and the Subordinate Judge gave effect to the objection. The 
High Court, on appeal, dissented from this view, holding that 
the present application is “not a frtsh application, but one 
praying the Court to revive the suspended order and permit it to 
be pushed through to completion.” The appeal now before 
their Lordships is against that decision of the High Court. 

The learned Counsel for the Appellant contended, that the 
former execution proceedings were finally disposed of and came 
to an end by the orders of the 29th November and 23rd Decem- 
ber, 1889, or one of them, and that the present application could 
only be regarded as one for a fresh execution, and therefore was A, 
barred under Article 179. But the first of those orders was in. 
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aid of the execution. As to the second order there is nothing Privy Couxor. 


to show on whose application or in whose presence or under 
what circumstances it was made, and the learned Jtidges of the 
High Court have shown reasons for doubting its regularity. 
But assuming it to have been perfectly regular, it was in no 
sense a final order. Ifthe appeal to the High Court against 
those proceedings and the judgment of that Court and the 
ppeal to Her Majesty in Council rendered necessary by that 
judgment had not intervened to interrupt the course of the exe- 
cution, there was nothing in the terms of the order to preclude 
the decree-holder from coming again to the Court, satisfying the 
conditions indicated in the order, and obtaining the transmis- 
sion of the case to the Collector’s Court. 

Their Lordships are of opinion that the execution proceedings 
commenced by the petition of the 24th August, 1888, were never 
finally disposed of and that the application now under consider- 
ation was in substance as well as in form, an application to revive 
and carry through a pending execution, suspended by no act 
or default of the decree-holder, and not an application to initiate 
a new one. 

Their Lordships will humbly advise His Majesty that this 
Appeal should be dismissed. The Appellant will pay the costs. 

Appeal dismissed. 

Solicitors :— 


\ Pyke and Parrott, for the appellant. 


Barrow, Rogers and Nevill, for the respondents. 
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Code of Civil Procedure (Act XIV of 1882), section 13—Res judicata— 
occupancy holding, sale of—objection not raised in suit—not entertainable 
in execution department—Sale proclamation, particulars of. 

The interest of a permanent tenure holder (istamrari patiadar) is a 
heritable and transferable interest and therefore Hable to > attachment and 
sale under a decree. Saree 

A consent decree was passed for sale of certain holdings as held by the 
judgment-debto® on a permanent tenure. The decree was put under 
execution and the judgment-debtor pleaded that the holdings were his 
occupancy holdings and were not saleable in execution of decree, 
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Held (per curiam) that the principle of section 13 of the Code of Civi 
Procedure applied and that the judgment-debtor, having had in the sui 
an opportunity of putting forward a defence, that the sale of the holdin 
was prohibited by law and having failed to raise that question in the suit, 
the Court executing the decree could not entertain that question. Ram- 
janam Ram v. Rameshar Rai [1892] A. W. N., 5 followed. 

Per Buruitt, J. If the Court executing a decree is of opinion that 
the property which is ordered to be sold was the occupancy holding of 
the judgment-debtor, it should enter that fact in clause (e) of the proclama 
tion of sale issued under the provisions of section 287, Civil Procedur 
Code, as a warning to intending purchasers. If that, which is sold is 
occupancy holding, the purchaser of it aquires, by his purchase, no interest 
in that holding; the purchase is not binding on the land-holder, and the 
occupancy tenant, whose interest has been sold, cannot by reason of sec- 
tion 56 of the Rent Act be ejected otherwise than in accordance with the 
provisions of the local Tenancy Act, No. II of 1901. 

EXECUTION SECOND APPEAL from the decree (June 27, 1903) of 
L. Marshall, Esq., District Judge of Ghazipur, affirming the 
decree (April 15, 1903) of Muhammad Tajammul Husain, Sub- 


ordinate Judge. 


A decree was passed upon a compromise which directed the 
sale of certain properties in default of payment. In the list of 
properties attached to the decree some istamrari holdings were 
directed to be sold. In their application the decree-holders 
prayed for the sale of the istamrari holdings. The Courts below 
dismissed the application, holding that the property, the sale 
of which was asked for, was the occupancy holding of the 
judgment-debtor and could not be sold in execution of a decree. 


Decree-holders appealed. 


J. N. Chaudri (with Govind Prasad), for the appellants, con- 
tended that the decree having directed the sale of the holding, 
the sale of which was asked for, the question whether the property 
was or was not saleable, could not be taken cognisance of by a 
Court executing the decree. The executing Court must obey 
the orders of the Court passing the decree. 

Madho Lal v. Katwari, [1887] I. L» R., 10 Al, 130. 
Bisheshar v. Sukhdeo Rai, [1888] 8 A. W. N., 41. 

[Bourxtrt, J.—-It is the duty of the executing Court to issue 
a proclamation and state in it that the property is an occupancy 
holding and not saleable in execution of decree. The purchaser 
will then take nothing by his purchase. ] 

The purchaser will take the rights of thej udgment-debtor, who 
will be precluded from contesting the validity of the sale. 

[Burxirt, J., referred to section 57 of the Tenancy Act and re- 
marked that the purchaser would not be entitled to eject the tenant. ] 


yh 
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But that was not the question here. The question was whether 
the judgment-debtor could resist the sale. The executing Court 
[has only to give tertain information to the intending purchasers 
but can do nothing more. The executing Court could not conter- 

tain the question of legality or otherwise of the decree. 
Maharaja of Bhartpur v. Rani Kanno Dei, [1901] I. L. R., 23 

All, 181, 191 P. ©. 
Tota Ram v. Dwarka Prasad, [1888] 8. A. W. N., 69. 
Ramjanam Ram v. Rameshar Rai, [1892] 12 A. W. N., 5. 


The judgment-debtors were not competent to deny that it was 
not an istamrari holding. 


Abdul Majid, for the respondent. When the question was as 
to the competency or jurisdiction of the Court to pass a decree, 
the Court executing the decree could go behind the decree and 
see if the decree could be passed. 

Muhammad Sulaiman v. Fatima, [1889] I. L. R., 11 AIL, 314. 
Imdad Ali v. Jagan Lal, [1895] I. L. R., 17 AIL, 478. 

The question was whether the law forbids the sale of an occu- 
pancy holding. The finding being that it was an occupancy 
holding, the Court could not sell it. 


The judgment of the Court was delivered by 


Kyox, J.—The decree-holders, who are appellants here, obtain- 
ed a decree upon a compromise for payment of a certain sum of 
money and in default for the sale of certain properties. Amongst 
the properties specified as liable to sale under the decree, were 
a number of fields described as held by the judgment-debtor on 
a permanent tenure (istamrari patta). Default having been made, 
the appellants applied for execution of the decree, by sale of the 
property mentioned therein. The defendant raised certain objec- 
tions in the execution Court. One of these objections was, that 
certain lands, the sale of which was asked for, were occupancy 
holdings and that the prayer for the sale of these lands was 
illegal. The validity of the objections was not admitted by the 
decree-holders. The executing Court sustained the above objec- 
tion and disallowed the decree-holders’ application for the salo 
of the land, This decision was affirmed by the Lower Appellate 
Court. The decree-holders come here in second appeal. One 
of the pleas raised is, that the question whether the property 
sought to be sold is saleable should have been raised in 
the original suit. In our opinion this plea is valid and must be 
sustained. On the face of the decree, 
That which is ordered to be sold ig jg 
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Civ. tenure holder. By law this is a heritable and transferable in- 
1905. terest and therefore liable to attachment and sale under a decree. 
= The decision in Ramjanam Ram v. Rameshar Rail), is entirely 
to Prasad in favour of the appellants. The learned Judges, who decided 


v. 
HAN Rax. that case, said in their judgment, “We are of opinion that the 


om J. principle which is embodied in section 13 of the Code of Civil 
sees Procedure, applies to this case and that the judgment-debtor 
having had in the suit, an opportunity of putting forward a 
defence, that the sale of the holding was prohibited by law and 
having failed to raise that question in the suit, the Court execut- 
ing the decree cannot now entertain this objection.” With that 
opinion we entirely agree. Our decision in this appeal, it need 
scarcely be said, concerns only the parties to the appeal, and does 
not prejudice any right of third parties. For instance, it is not 
binding on the landholder. We allow the appeal with costs, in 
this Court including fee on the higher scale. Setting aside the 
orders of the Court below we dismiss the objection, so far as it 
relates to the lands in dispute, and direct the Subordinate Judge 
of Ghazipur to proceed with the execution according to law. The 
appellants will have their costs in the Lower Appellate Courts 
; and their proportionate costs in the Court of First Instance. 
rkitt, a Borxirt, J.—In addition to the judgment which has just been 
delivered in the name of the Bench, I desire to point out to the 
Court executing the decree that when under section 287 of 
the Code of Civil Procedure it sets about preparing a proclama- 
tion for sale, it is its duty under the last clause of that section to 
ascertain as far as possible inter alia, “ every other thing which 
the Court considers material for the purchasers to know, in 
order to judge of the nature and value of the property.” If then 
the execution Court should have reason to believe that the 
property which it has been ordered to sell is an occupancy 
holding, it should enter that fact in clause (e) of the procla- 
mation as a warning to an intending purchaser that he may 
take nothing by his purchase. 

I have no doubt that, if that which is sold is an occupancy 
holding, the purchaser of it acquires, by his purchase, no inter- 
est in that holding ; the purchase is not binding on the land- 
holder and the occupanny tenant whose interest has been sold, 
cannot by reason of section 56 of the Rent Act be ejected 
otherwise than in accordance with the provigions of the local 

of 1901. 






Appeal decreed. 
2) 12 A. W. N., 5. 


© is nothing 
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were entitled to a decree for specific performance of the contract 
to sell this property made between them and Peary Kishun and 
Ahmed. That contract could be enforced against Creet who was 
a defendant to that suit. Plaintiffs withdrew that suit under the 
agreement and thus substantially altered their position. Where 
a party seeking relief has substantially performed his part of the 
contract and thereby altered his: position, the suit should not be 
thrown out merely on account of the delay in the institution of 
the suit, so long as it has been filed within the period of limitation 
prescribed for its institution. 


B. E. O’Conor (with him Motilal Nehru), for the respondent, 
after concluding his argument on facts, submitted that the 
power proposed to be given to sell without the intervention 
of the Court was a material and essential condition of the 
contract. The defendant agreed to sell and take a mortgage 
for the price, on he assurance that he could legally recover 
the mortgage money “quickly by selling the property mort- 
gaged without the intervention of the Court. The clause giving 
this power is void under section 69 of Act IV of 1882. Under 
these altered circumstances a Court of Equity should not compel 
a party to accept a mortgage the material condition of which is 
illegal, and direct specific performance of the contract. Section 
18 of Act I of 1877 points out cases in which specific relief cannot 
be granted. It does not lay down that it must be granted in all 
cases not covered by it. The Court has a discretion to grant it or 
not in all such cases. It should not in the exercise of its dis- 
cretion grant specific performance. here. 

Fry on Specific Performance, p. 477 
` As to delay in the institution of the suit he cited 
Fry on Specific Performance, pp. 475—6, 478. 

The defendant also altered his position considerably by with- 
drawing his suits against the Nawab. He cannot now possibly 
recover the large sum of money claimed by him in the said suits. 
He had in the interval mdde considerable improvements on the 
property. The value of land had risen considerably in Cawnpore 
within the last year or two. Hence the plaintiffs had suddenly 
made up their mind to sue. 


Sundar Lal replied. 


The judgment of the Court was delivered by 


Srantey, C.J.—On the ground of delay and laches alone on 
the part of the plaintifis we think the Court below rightly 
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dismissed the plaintiffs’ suit. It is well established that the delay 
of either party to a contract in. not prosecuting his right to the 
interferenceeof the Court by the institution of a suit may consti- 
tute such laches as will disentitle him to the aid of the Court. 
For the purpose of specific performance, undue delay may 
amount to an abandonment of the contract by an aggrieved 
party. “ A party cannot call upon a Court of Equity for specific 
performance,” said Lord Atvaytey, M. R., “ unless he has shown 
himself ready, desirous, prompt and eager.” Milward v. Harl 
Thanet.(*) The rule is specially applicable when the subject 
matter of the contract is of a speculative or fluctuating value. It 
is said on behalf of the respondent, and it is not denied, that pro- 
perty in Cawnpore has of late years largely increased in value, 
and the suggestion has been thrown out that it is to the en- 
hancement of the value of the property, which is the subject- 
matter of this appeal, rather than to any sentimental wish, such 
as is suggested on the part of the appellants, to regain possession 
of their ancestral property, that this litigation owes its origin. 
The plaintiffs, it is said, encouraged by aid from outside specu- 
lators, hope by the aid of the Court to carry out a bargain which, 
for the reason stated above, would be highly beneficial to them. 
That there has been great delay, on the part of the plaintiffs, in 
seeking the aid of the Court, is established beyond any doubt. 
The agreement sought to be enforced is dated the 11th of May, 
1898. Differences arose between the parties in regard to the 
terms of the contract, and so long back as the 14th of June, 1898, 
the plaintiffs were apprised by the defendant that the contract 
was at an end. The defendant, however, expressed his willing- 
ness to meet the plaintiffs fairly and to enter into negotiations 
for a new contract if such were agreeable to them. So, on the 
14th of June, 1898, the plaintiffs had notice that the defendant 
refused to perform the contract. Nothing was done until the 
suit, out of which this appeal has arisen, was instituted on the 
10th of June, 1901, that is, after a lapse of nearly three years. 
The last letter on the subject of the agreement was written on 
the 30th of August, 1899, by the defendant’s pleader to the 
plaintiffs’ pleader. This terminated the correspondence. On 
the part of the plaintiffs, it has been contended that the delay 
in completing the contract was solely attributable to the fact 
that the defendant insisted that certain mortgagée rights which 
he possessed were not included in or affected by the contract. 
But if this were so, it was the duty of the plaintiffs to insist 
(1) [1801] 5 Ves., 720n. 
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on and, if necessary, promptly institute a suit for specific per- 
formance. Not having done so, it appears to us that their 
suit was rightly dismissed. , 

The defendant has sworn, and we think truly, that he has 
spent a considerable sum of money in improving the property 
since October, 1899, and that the rents have gone up consider- 
ably since that date ; and it appears to us that it would be inequi- 
table to give the plaintiffs the benefit of this expenditure and of 
the enhancement in value of the property. It further appears, 
that notice has been served under the Land Acquisition Act 
for the acquisition of portion of the property, for the purposes 
of extension works in connection with the Railway, and that in 
respect of this land the defendant has filed in the Collector’s 
Court a claim for compensation, amounting to upwards of 2 
lakhs. We think it highly probable, that it was in view of 
these matters that the tardy claim of the plaintiffs for specific 
performance was advanced. 

The Court below has also held, that inasmuch as the con- 
tract contained an agreement empowering the defendant to 
sell the property, the subject-matter of the suit, in default of 
payment of certain instalments of the purchase-money, which 
was invalid in view of the provisions of section 69 of the Transfer 
of Property Act, the contract ought not to be specifically en- 
forced. This raises a question of some nicety. It is admitted 
that this provision of the contract is invalid, but it is said on 
behalf of the plaintiffs-appellants that the mistake of the parties 
in inserting it was a mistake of law and not of fact, and that the 
Court ought not to relieve the defendant from his obligation 
to fulfil his contract by reason of such a mistake, and especi- 
ally as plaintiffs are willing to take specific performance expung- 
ing the sale-clause, t.e., expunging that without which the 
defendant swore he would not have entered into the contract. 
Now it is true that a Court of Equity will not in general relieve 
against a mistake in a corttract which was a mistake of law, but 
there are cases in which the Court does not hold itself strictly 
bound by this rule, but relieves against a mistake of law if there 
be any equitable ground, which makes it under the particular 
facts of the case inequitable that a party benefited by the mis- 
take should retain that benefit. “If the defendant,” said 
Prumer, V.C., “ can show any circumstances dehors, independent 
of the writing making it inequitable to interpose for the pur- 
pose of a specific performance, a Court of Equity having satis- 
factory information upon that subject will not interpose.” 
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[Clowes v. Higginson()]. Referring to the general rule, MELLISH, 
L.J., observed in Rogers v. Ingham(*), “I think there is. no 


doubt that the rule at law is in itself an equitable and just, 
rule which is not interfered with by Courts of equity; but 


on the other hand I think that, no doubt, as was said: by 
Lord Justice Turner, ‘this Court has power (as I feel no 
doubt that it has) to relieve against mistakes in law as well as 
against mistakes in fact [Stone v. Godfrey,(*)]; that is to say, 
if there is any equitable ground which makes it under the 
particular facts of the case inequitable that the party who receiv- 
ed the money should retain it’.” The learned Subordinate Judge 
in the exercise of his discretion considered that it would be 
improper to enforce specific performance of a contract containing 
a provision contrary to law. We are not prepared to say that 
in this case he was wrong in refusing to do so. A Court of 
Equity may look to circumstances outside the contract and not 
accept the validity of the contract of itself as conclusive 
in plaintiffs favour. In this case the evidence shows that 
the defendant would not have entered into the contract, if he 
had been aware that the provision for sale contained in it in 
default of payment of instalments of the purchase money was 
invalid. He assigns good reasons for the insertion of this pro- 
vision in the contract. Both parties were at the time of the 
contract clearly in ignorance, or had lost sight of the provisions 
of section 69 of the Transfer of Property Act, and that effect could 
not be given to the power to sell for which the defendant con- 
tracted. Seeing that this material term of the contract cannot 
be enforced, would it be equitable to enforce the contract in 
dispute ? The Court below in the exercise of its discretion, 


which cannot be said to have been capriciously exercised, decid-. 


ed this question in the negative. We should not be disposed 
to disagree in the view it took if it were necessary to decide the 


question, but in view of the great delay on the part of the. 


plaintiffs in seeking the aid of. the Gourt with which we have 
already dealt, it is unnecessary to determine it. 


Pundit Sundar Lal relied upon the provisions of section 28. 


of the Specific Relief Act, which preclude the enforcement 
of a contract assent to which was given under the influence 


of a mistake of fact, misapprehension or surprise. He argued’ 
from the fact that a mistake in law was not mentioned in 


_ (1) [813] 1 V. and B. 527; s. o. 12 R. R., 285. 
(2) [1876] 3 Ch. D., 351, 357. 
(3) [1854] 5 D. Le G., 90. ` 
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this section, that the Court was not merely not precluded 
from enforcing but ought to enforce a contract induced by 
„a mistake of law. We cannot accede to this argtment. The 
“fact that the enforcement of certain contracts is prohibited by 
the section, does not narrow the power of the Court in other 
cases or prevent it from refusing in the exercise of a proper 
discretion to enforce specific performance on equitable grounds. 
We think that the plaintiffs have by their delay and laches lost 
their right to the aid which the Court might have given if they 
had promptly appealed to it. 

As regards the claim for damages no attempt whatever has 
been made to prove any damage. This is admitted by the 
learned advocate for the appellants. Consequently the last 
ground of appeal must fail. 

We therefore dismiss the appeal with costs, including fees 
on the higher scale. 

We have also to consider an objection filed under section 561 of 
the Civil Procedure Code on the subject of costs. The Court 
below for reasons assigned in the judgment directed that the 
parties should bear their own costs. The respondent claims 
to be entitled to his costs in the Court below. Under the cir- 
cumstances we see no reason for interference with the decision 
of the Court below upon this question, and we disallow the 
objection. We say nothing as to costs. 

B. 0. M. Appeal dismissed. 


———_ 


ABDUL GHANI 
versus 

; KING-EMPEROR.* 

N-W. P. Municipalities (Act I of 1900), s. 69 (2)—Offence under special Act. 
Where an offence is an offence under a special act, the guilt of the 
accused ought to be strictly proved. 

APPLICATION For Revist6n of an order (September 6, 1904) of 
H. W. Pike, Esq., District Magistrate of Jhansi, affirming an 
order (August 3, 1904) of Babu Rang Bahadur Varma, Magistrate 
of the 2nd Class, of Jhansi. 

The facts and arguments sufficiently appear from the judgment 
of the Court. œe 

Satya Chandra Mukerji, for the applicant. 


W. K. Porter, A.G.A., for the Crown. 
, =No. 118 of 1905. 
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The following judgment was delivered by 

Kwox, J.—Maulvi Abdul Ghani has been convicted of an 
offence under section 69, sub-section 2, of Act No. I of 1900. The. 
case for the prosecution is, that with intention to defraud the ` 
Board, he introduced within Octroi limits of the Municipality 
of Jhansi a tanned hide on the 14th May last. The evidence 
for the prosecution is of the most meagre description. There is 
evidence to show that a parcel was, on a date, which is not 
sworn to, made over to Abdul Ghani. There is not in the evi- 
dence a positive assertion that the exhibit “A A”, which has 
been filed in the case, is the receipt that was given for the parcel, 
but assuming that it is, the contents are described as a bundle 
of tanned leather. There is absolutely no evidence on the record 
showing that tanned leather is an article liable to pay octroi, 
when introduced within the Municipality of Jhansi. The only 
evidence bearing upon the introduction is a statement by a 
witness, Suraj Sahai, to this effect: “I cannot tell when Maulvi 
Ghani (the accused) took the parcel, he must have taken it 
inside the Municipal limits”. At this point the witness evident- 
ly felt some difficulty regarding the statement he was making, 
because he goes on to add “at least this is the presumption 
until he proves that he did not take it.’ Had this evidence 
stood by itself, it is obvious that it is evidence upon which no: 
conviction could be obtained. The prosecution seek to make this 
evidence effective by praying in aid the statement of the accused. 
He does admit having taken delivery of the parcel, the receipt 
of which is evidenced by the receipt, Exhibit “A A,” but he adds 
“T did not take it within the Municipal limits. I disposed of it 
then and there to Shams-ud-din Ismail, shoe-seller, at the Railway 
Station.” Because the accused was a merchant and does not 
produce his books and says he has no memorandum of cash sales, 
the Courts below have drawn the presumption that itis proved, 
because his defence is false, that he has introduced the particular 
article, and that it is an article liable fo pay octroi within the 
Municipal limits of Jhansi. The offence is an offence under a 
special Act and the guilt of the accused ought to be distinctly - 
proved. In the present case I do not think the proof is sufficient. 
The case is one in which reliance has not been placed on the 
strength of the prosecution, but on the weakness of the defence. 
T set aside the conviction and sentence and direct that the duty 
and fine, if paid, be refunded. 

J. B. L, 


Application allowed. 
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GAFFAR HASAN KHAN Civin. 


versus 1905. 
MUHAMMAD KIFAYAT-UL-LAH KHAN.* May 3, 8. 
Transfer of Property Act (IV of 1882), s. 89—order for sale of Kron, J. 
part of the property—s. 90, decree thereunder. AIKMAN, J. 


Where an order is obtained under section 89 of tho Transfer of Proper- 
ty Act for the sale of a part of the mortgaged property, that order becom- 
ing final, and the property directed to be sold thereunder is sold, the 
conditions precedent to a decree under section 90 are fulfilled and 
the decree-holder is entitled to obtain a decree for the balance against 
the person of the judgment-debtor. Sheo Prasad v. Beharilal, I. L. R., 
25 All, 79, followed. ; 


EXECUTION SECOND APPEAL against the deeree (April 30, 1903), 
of ©. D. Steel, Esq., District Judge of Shahjahanpur, revers- 
ing the decree (December 19, 1903) of Babu Nihal Chandra, 
Subordinate Judge of Shahjahanpur. l 


Application under section 90 of the Transfer of Property Act. 


By a hypothecation bond executed in favour of Kifayat-ul-lah, 
Gaffar Hasan made five items of his property and his person 
liable for a debt. Kifayat-ul-lah obtained a decree under sec- 
tion 88 of Act IV of 1882 for sale of all the property. He applied 
for an order absolute for sale in respect of only two items of pro- 
perty and stated that he did not apply for the order absolute in 
respect of the other properties as they were valueless by reason 
of heavy prior charges. The order absolute was granted as 
prayed for. The decree-holder sold the two properties, and for 
the balance he applied for a decree under section 90 of the 
‘Transfer of Property Act. The Subordinate Judge rejected the 
petition for a decree under section 90. The decree-holder ap- 
pealed to the District Judge, who decreed the appeal and gave 
him a decree under section 90, 


Judgment-debtor appealed. 
Satya Chandra Mukerji (for J. N. Chaudri), for the appellant. 
—I submit that the decree-holder not having sold all the property 


mortgaged to him was not entitled to a personal decree. Irely on 
Badri Das v. Inayat Khan [1900] I. L. R., 22 All, 404. 
Muhammad Akbar v. Munshi Ram [1899] A. W. N., 208. 
E.F.A. No, 132 of 1904, decided on December 12, 1904. (2 A.L.J., 16 n). 


2 ? E. 5. A, No. 733 of 1904. 
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Muhammad Ishaq, for the respondent, submitted that the decree- 
holder having sold all the property he could sell under the orde: 
absolute for sale, was entitled to a personal decree. The words 
“such sale ” in section 90 mean a sale of all the property ordered 
to be sold under section 89 and not section 88. He relied on 

Sheo Prasad v. Behari Lal, [1902] I. L. R., 25 AlL, 79, at 82. 


Sarat Chandra Chaudhri, in reply, submitted that the facts oj 
the present case were different from those of the.case reported ir 
L L. R., 25 Al., 79. The decree-holder should have sold all the 
property against which he obtained his decree under section 88. 
The words “such sale” in section 90 referred toa sale held ix 
pursuance of a decree under section 88 of the Transfer of Property 
Act. 


The judgment of the Court was delivered by 

Knox, J. The judgment in the case of Sheo Prasad v. Behari 
Lal(?) and specially the concluding portion of it, is entirely in 
the respondents’ favour. Rightly or wrongly the respondent 
obtained an order under section 89 of the Transfer of Property 
Act for the sale of a portion only of the mortgaged property. 
That order became final between the parties. Property so order- 
ed to be sold has been sold, and the proceeds of the sale have 
been found insufficient, and consequently the conditions prece- 
dent to a decree under section 90 have been fulfilled. We dis- 
miss the appeal with costs with counsel’s fees on the higher 
scale. 

L. M. B. i Appeal dismissed, 
. (1) [1902] L L. R., 25 AlL, 79. 


ABDUL SATTAR AND OTHERS 
VEPSUS 
KING-EMPEROR.* 


Gambling Act (III of 1867), ss. 1 and 8—common gaming house— 
‘ profit or gain,’ —‘ or otherwise howsoever.’ 


The accused played in a-house a game called the French Croquet, in 
which, according to the finding of the Magistrate, there were enormous 
odds for them to win. Held that the house occupied by the accused was 
a common gaming house as defined in Act No. IJ of 1867. The words 
in the definition ‘ or otherwise howsoever’ cannot be regarded as restrict- 
ing the profit or gain of the owner or oceupier of the house to profit or 
gain in a manner ejusdem generis with what procedes those words. 


® Criminal Revision No. 47 of 1905. 
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CRIMINAL Revision against the order (January 16,1905) of G.  Crnnyan. 
A. Paterson, Esq., Sessions Judge of Benares, affirming the order 1905. 
(December 21, 1904) of E. A. H. Blunt, Esq., Magistrate, Ist class. —— 

The accused obtained permission of the District Magistrate of APTO nc 
Benares to play a game called French Croquet, but the game XKıxo-EmPERoR. 
which was actually played with dice was one-on a gaming table ZA 
divided into compartments with figures representing the throw 
of the dice and the sums of money to be won. The Magistrate 
on a consideration of the system on which the game was played 
found that there were enormous odds for the owners of the table 
(the accused) to win. The owners might lose on a particular 
occasion, but the game was played for their benefit, and they were 
practically certain to make that profit. The Magistrate there- 
fore held that the place where this game was carried on was a 
‘common gaming house’ as defined in section 1 of Act No. II of 
1867. The accused were convicted by the Magistrate of keeping 
acommon gaming house, and the conviction was upheld on 
appeal by the Sessions Judge. The accused applied to the High 
Court for revision of these orders. 

C. Ross Alston (R. K. Sorabji with him), for the petitioners, con- 
tended that the place was not a ‘common gaming house’, as the 
people who played there had to pay nothing for the privilege of 
gaming. Jt was not enough that the persons, who kept the table, 
hoped to win. If so, the definition would apply to all sorts of 
gaming all over India in clubs, &c. The mere fact that the 
petitioners expected to make profit or that chances were in their 
favour, would not bring the case under the last words of section 1, 

‘or otherwise howsoever.’ These words must be read as ejusdem 
generis with what precedes. 


W. K. Porter, A.G.A., was not called upon to reply. 
The following judgment was delivered by 


AIKMAN, J. On the facts found by the lower Courts I have no Aikman, J. 
hesitation in coming to tle conclusion that the finding of tho 
Magistrate to the effect that the house occupied by-the applicants 
was a common gaming house, as defined in Act No. IIT of 1867, 
is right. In my opinion the words in the definition ‘or other- 
wise howsoever’ cannot be regarded as restricting the profit or 
gain of the owne, or occupier of the house to profit or gain in a 
manner ciusdem generis with what precedes those words. The 
appli- dismissed. 
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MUSTAFA KHAN AND OTHERS 
Versus 
PHULJA BIBI anD orners.* 
Act XIV of 1882 (Code of Civil Procedure)—Sections 620, 521, 526—Pri- 
vate arbitration—Award—Objection—Court should either file or reject it. 


Ifa ground of objection such as is mentioned in section 520 of the 
Code of Civil Procedure is shown against the award passed upon a 
‘private arbitration’ the only course open to the Court under section 


526 of the Code is to reject the application and to refuse to file the award. “ 


The Court has no power to amend a private award or remit it for 
reconsideration, but only possesses the power to file and enforce it or 
reject it. 

In this case the arbitrator placed restrictions upon the full enjoyment 
of some portions of the property which he alloted to two of the parties; 
held that the arbitrator had determined matters which were outside the 
submission, which he was not justified in doing, and the application for 
the filing of the award was rejected. 


Allarakhia Shivji v. Jehangir Hormasjee, 10 Bom., H. ©. R., 391. 
Juala Singh v. Narain Das, I. L. R., 3 AIL, 541. Mana Vikrama v. 
Mallichery Kristnan Nambudri, I. L. R., 3 Mad., 68 ; Dandekar v. Dande- 
kars, I. L. R., 6 Bom., 663, followed. 
First APPEAL against the decree (November 10, 1902) of Maulvi 
Muhammad Shafi, Subordinate Judge of Gorakhpur. 


Proceedings to file an award. 


The material facts and the authorities cited appear from the 
judgment. 
Abdul Majid (with him Muhammad Ishaq), for the appellants. 


Sundar Lal (with him Motilal Nehru), for the respondents. 


The judgment of the Court was delivered by 
Sraniey, C. J.—This appeal arises qut of a suit for a decree 
upon an award under the provisions of section 525 of the Code 
of Civil Procedure. The parties to the suit are the owners of 
considerable property situate in the districts of Basti, Fyzabad 
and Lucknow. Differences and disputes arose amongst them 
as to the ownership and distribution of this property, which 
they agreed to refer to arbitration. The afvard was passed 
upon the submission on the 11th of December, 4 Soon 
after an application was made, under section & the 
#F. A. 36 of 1903. 
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award filed and a decree passed thereon. This was resisted Crvit. 
by thé appellants on a number of grounds, amongst others, 1905. 
that the arbitrator had determined matters which were not —— 


‘ referred to him. It is contended, that if this objection is well vee Kray 
founded, the Court has no power to file the award or to pass Prora Brat 
a decree thereon. We have, therefore, to consider in this appeal Stanley, O I 
the operation and effect of sections 525 and 526 of the Code. ioc sii 
Section. 525 enables the Court to file an award in a matter 
which has beén referred to arbitration without the intervention 
of the Court, that is, what is sometimes described as a “ private 
arbitration.” Section 526 provides that “if no ground such as 
is mentioned or referred to in section 520 or 521 be shown 
against thé award, the Court shall order it to be filed, and such 
award ‘shall then take effect as an award made under the pro- 
visidiis of this Chapter.” Section 520 enables the Court to 
remit thé award or any matter referred to arbitration for the re- 
consideration of the arbitrator on the ground, amongst others, 
that the award determines any matter not referred to arbitration. 

It is contended that if a ground of objection, such as is mention- 

-ed-in séction 520, is shown against the award, the Court 
cannot remit the award or any matter referred to arbitration, 
for the reconsideration of the arbitrator; that the only course 
open to the Court in such a case is to reject the application and 
to refuse to file the award. This matter was considered in 
the casé of Allarakhia Shivji v. Jehangir Hormasjee (+), where 
it wis held upon the construction of section 327 of Act VIII 
of 1859, corresponding with section 526 of the present Code, 
after hearing learned arguments upon the question, that the 
Court: had no power to amend a private award or remit it for 
reconsideration, but only possessed the power to file and enforce it 
or teject ite This ruling was followed in Juala Singh v. Narain 
Das (°), Mana Vikrama v. Mallichery Kristnan Nambudri (°), 
and Dandekar v. Dandekars. (4) We see no reason whatever 
for dissenting from this ruling. It appears to us upon careful 
consideration.of section 526, that no other course is open to the 
Court than that which is pointed out in these decisions. 

We iiow come to consider whether or not any objection to the 
award: in this case within the meaning of section 520 has been 
established. The submission to arbitration clearly expresses 

(1) 14873] 10 Bom. H: ©. R., 391. 
(2) [1881] L L. R., 3 AI, 541. 
(3) [1880] I. L. R., 3 Mad., 68. 
(4) [1882] I. L. R., 6 Bom., 663. 
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the powers which were-conferred upon the arbitrator. They were 
(1) to determine the amount and nature of the share of each of 
the parties ; (2) to determine what property jointly belonged to 


them and under whose management and in whose possession ` 


such property was ; (3) in partitioning the property to determine 
how much of any particular property should be given to any of 
the parties, or to deprive any party of any particular property ; 
and (4) to award that goods or cash be transferred or paid by 
any party to any other party. These provisions appear to us 
clear and definite. Now let us see what the arbitrator purported 
to do. He bestowed a great deal of labour in ascertaining the 
complex and varying interests in the property of the parties, and 
in determining the questions which were left to him to deter- 


mine, and no doubt made an honest and fair award as far 
as we can judge; but the award appears to us to be faulty. 


in several respects. In the first: place the arbitrator has placed 
restrictions upon the full enjoyment of some portions of the 
property which he allotted to two of the parties, which he 
was not justified in placing. For example, in the case of 
Musammat Phuljha Bibi he found that she was entitled toa 
certain share, but, not content with so finding, he proceeds to 
place restrictions upon her power to deal with the share so 
awarded to her. He directs that, with the exception of the male 
descendants of Ghulam Rasul Khan, she should not transfer her 


share in whole or in part to the daughters of the family, or to- 


the relations of her father-in-law, or to strangers, adding .a 
proviso that if themale descendants of Ghulam Rasul Khan 
cause her inconvenience and neglect to maintain her, she should 
be at liberty to sell her property even to a stranger. It was not 
within the power of the arbitrator to place any restrictions 
upon any party in regard to the enjoyment of it, and in this 
respect it appears to us that the arbitrator has determined 
matters which were outside the submission. It has been con- 
tended by the learned advocate for the respondents,. that as 
the arbitrator was empowered to determine the nature of the 
share which each party should obtain, the restriction imposed 
upon the enjoyment of the property awarded to this lady was 
within the powers of the arbitrator, We are unable to place this 
meaning upon the words “nature of the share.” What was 
intended by the use of this expression we are umable to say, but 
the meaning of it certainly seems to us not to be so wide, as to 
authorise the arbitrator to place the restriction which he has 
done in the case of Musammat Phuljha Bibi... Again, certain 
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parts of the property were awarded to Rustam Khan, and in his 
case also the arbitrator places a restriction upon his enjoyment. 
He states in the award that Rustam Khan “must always abide 
by his own statement and that he should not transfer the whole 
or part of his share to any one, nor should he create any 
charge upon it.” This clearly appears to be outside the powers 
conferred by the submission. Again, we find that there was a 
number of debts outstanding in connection with a timber trade 
carried on in Lucknow. These debts, the arbitrator was in the 
ordinary course bound to partition or divide among the parties. 
He did not, however, do so, but by the award he directed that 
Bandhu Khan, one of the appellants, and he only, should collect 
these debts and account to the other parties in respect of them. 
Now Bandhu Khan objects to this provision in the award, and 
not unnaturally. He says that he was not conversant with the 
trade which was carried on in Lucknow and is not in a position 
to give his time and labour to the collection of the debts. He also 
says that in all probability he will be involved in serious litigation 
if he accepts the responsibility cast upon him by the award. In 
this also it appears that the arbitrator has gone outside the 
provisions of the submission and has given cause to the appellants 
to object to the award. This being so and having regard to the 
decisions referred to above, there is no course open to us but to 
allow this appeal, set aside the decree of the Court below, and 
reject the application. It only remains then to consider the 
question of costs. We have carefully considered the judgment 
of the Court below, and we find in it no reference whatever to 
the grounds of appeal upon which the appellants have succeeded 
in this Court. The parties gave evidence in the Court below 
upon a number of issues which were settled. These issues have 
largely to do with alleged misconduct on the part of the arbitra- 
tor, and none of them is directed to the question which has been 
now determined by the Court, in favour of the appellants upon 
the effect of section 526, coupled with section 520 of the Code. 
Upon the other questioris the appellants have not satisfied us 
that the Court below was wrong. We, therefore, think that the 
parties ought respectively to abide their own costs, in both 
Courts, and we so direct. We wish it to be understood that we 
decide this appeal entirely upon the question of the true meaning 
of section 526, amd that we do not determine any other question 
raised before the Court below. 
ML’ Appeal allowed, 
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i AILEEN CRAWSON 
versus 
WILLIAM CRAWSON.* 


Indian Divorce Act (IV of 1869), sections 17, 57—Deeree nisi—Peti- 
tioner’s adultery—Remarriage before perenne: of decree—Bona fide 
mistake—Diseretion. 


Under section 57, Indian Divorce Act, if a divorcee remarries before a 
period of six months from the date of the order of the High Court confirm- 
ing the decree for dissolution of marriage made by a District Judge has 
expired, the form of marriage gone through is a mere nullity. 

Semble—where the divorcee goes through such a form of marriage in 
entire ignorance of law and in the bona fide belief that she had been 
relieved by the decree nisi from her former marriage and was entitled tò 
remarry, such conduct may be overlooked and the decree nisi confirmed 
in her favour. 

Case where the High Court in the exercise of its discretion refused to 
confirm a decree for dissolution of marriage on the ground that the 
petitioner herself had been guilty of adultery and there was little doubt 
but that the parties were in collusion in wishing to be divorced. 


MATRINONIAL REFERENOE for confirmation of a decree nisi for 
divorce [June 4, 1904] by J.J. Maclean, Esq., District Judge 
of Meerut. 

This was a petition for dissolution of marriage presented by 
Aileen Crawson against her husband William Crawson. The 
District Judge, after taking evidence, passed a decree nisi for 
divorce on the 4th June, 1904. On the 18th June, 1904, Aileen 
Crawson went through the form of marriage at a Wesleyan 
Chapel at Lucknow with one Whaley. The reference came up 
for hearing before the High Court, when the husband who had 
not appeared in the proceedings before the District Judge of 
Meerut, appeared through counsel and while not opposing the 
confirmation of the decree nist for divorée, prayed for the custody 
of children and asked that the petitioner be directed to assign 
over to him a certain life-policy which stood in her name and of 
which he had paid the premiums. He also alleged certain. acts 
of adultery on the petitioner’s part. 

Affidavits were filed on behalf of Aileen Grawson and of 
Whaley stating that they had contracted a marriage in. ignorance 
of the provisions of law which prohibited marria il the 

“Matrimonial Reference No. 3 of 1904, 
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expiry of six months after the decree nisi had been confirmed by 

the High Court, that the marriage ceremony had been perform- 

ed openly in a public Chapel by a Wesleyan Minister authorized 

to solemnize marriages, that they would have never gone through 

the ceremony of marriage if they had been aware of the above- 

mentioned provision of law, and that since they learnt how they 
j stood, they had ceased to cohabit as man and wife. 


Satish Chandra Banerji (with him Satya Chandra Mukerji), 
for the petitioner, submitted that upon the evidence on the record 
the decree nisi should be made absolute. The mere fact that in 
ignorace of law the petitioner had gone through a form of 
marriage in the meantime would not stand in the way of tbis 
petition for confirmation. This was clear upon the English 
authorities collected on p. 120, Rattigan’s Law of Divorce. He 
also relied on 

Kyte v. Kyte and Cooke, [1896] I. L. R., 20 Bom., 362. 

The counter-petition, in which prior adultery on the part of the 
petitioner was alleged, was not supported by any affidavit. The 
respondent, though served with notice, had not appeared in‘the 
Court below and made any such allegations. Even if there were 
any substance in the allegations, the adultery (which was denied) 
had been condoned long ago, and the petitioner was entitled to a 
divorce from her husband, against whom she had proved the 
allegations made by her. 


R. K. Sorabji, for the respondent, submitted that his client 
did not oppose the motion for confirmation of the decree nist, 
but he wanted the life policy and the custody of the children, 
and he had filed his petition with the sole object of showing that 
it was not proper that the policy and the children should be left 
with-Mrs. Crawson. 

The Court directed that the District Judge of Meerut should 
take evidence as regards the alleged acts of adultery on the part 
of the petitioner and submit his finding thereon. 


On receipt of the finding further arguments were heard on the 
evidence recorded. 


The judgment of the Court was delivered by 

STANLEY, C.J. This is a reference under section 17 of Act No. 
IV of 1869 for Confirmation of the decree for dissolution of 
marriage, solemnised between the petitioner and the respon- 
dent, passed by the learned District Judge of Meerut on the 4th 
of June, 1904. The grounds of the petition for divorce are, the 
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alleged commission of adultery by the respondent with several 
women and also such acts of cruelty, as without adultery would 
have entitled the petitioner to a divorce a mensa et thoro. The 
learned District Judge who heard the evidence was satisfied of 
the truth of the allegations made by the petitioner, namely, that 
the respondent had committed adultery and that he had been 
guilty of such acts of cruelty as we have stated. When the case 
was last before us, we, for the reasons set forth in our order, 
dated the 13th of February, 1905, deemed it necessary to direct 
the learned District Judge to hold a further inquiry in regard 
to certain allegations. of misconduct made by the respondent 
against the petitioner. The result of that inquiry has been sub- 
mitted to us, and we have considered it and the additional 
evidence placed upon the record. The learned District Judge 
finds that the petitioner committed adultery with one John 
Trapand at Rangoon in July, 1900. We are of opinion that this 
adultery on her part is fully established by the evidence on the 
record. ' 

There is also a circumstance which was brought to our notice 
at the previous hearing. The decree nisi was passed on the 4th 
of June, 1904, and notwithstanding the prohibition contained in 
Act No. IV of 1869 against tho remarriage of a divorced person 
at any time within six months after the decree nisi has been made 
absolute by the High Court, we find that the petitioner went 
through the form of marriage at Lucknow with a man of the 
name of Whaley, on the 18th June, 1904, that is, exactly one 
fortnight after the decree nisi had been passed. Explanation as 
to this has been given by affidavits by both the petitioner and the 
man Whaley, with whom she went through the form of marriage. 
In those affidavits they depose that they went through the form of 
marriage in entire ignorance of the law, which prohibits a formal 
marriage within the period which we have stated. The peti- 
tioner states that she believed that she had been relieved by the 
decree nist from her former marriage and was entitled to remarry. 
Looking at the publicity of the fact of the marriage, as to which 
we have no doubt, we give credence to the statements of the 
petitioner and Whaley, that they acted bona fide, believing that 
the petitioner had been released by law from her previous 
husband. We might have overlooked the conguct of the peti- 
tioner in going through this form of marriage at Lucknow, but 
in our opinion we ought not to overlook the fact that the 
petitioner herself had been previously guilty of adultery. Tt 
is true that the learned District Judge finds, that after the 
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Abdul Razzak that the left halves were lost and that he was com- 
municating with the Currency Office in Caleutta. Abdul Razzak 
after a long time discovered that Abdul Haq had made over the 
left halves to one Rahmat-ullah, another skin merchant, and pur- 
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chased some skins from him also, playing on him the same trick. Ramxat-Urta 


He then prosecuted Abdul Haq, who was sentenced to a term of 
imprisonment. Rahmatullah and Abdul Razzak, while being 
examined as witnesses, produced their respective halves of the 
currency notes made over to them by Abdul Haq. The Magis- 
trate, acting under the provisions of section 517, Criminal 
Procedure Code, ordered the right halves produced by Abdul 
Razzak to -be returned him. He found that Rahmat-ullah had 
received the left halves before the right halves were made over 
to Abdul Razzak. The Sessions Judge reversed this order of 
the Magistrate and ordered that the halves produced by Abdul 
Razzak be made over to Rahmat-ullah. Abdul Razzak applied 
to the High Court in revision. 


C. R. Alston, for the petitioner. The Criminal Court ought 
not to enter into a question of right between these parties. The 
order of the Magistrate is the proper order to be passed. A 
just and proper order is implied by the words “any further 
order” in the section. This Court has the power to cancel the 
order that had been passed and to pas any other order which. 
is just. 

[Kxox, J. How do you get over the difficulty that section 520 
of the Code of Criminal Procedure is excluded from section 439 ?] 
` The general provision of seotion 439 cannot override the specific 
provision of section 520. 

{Arxman, J. This is not an order under section 517 but under 
§20.] 

I only ask for an order which would be the proper order under 
section 517 and incidentally set aside the order under section 520. 

[Kxox, J. Section 517,only empowers the Court which has 
got the property before it to pass any order it likes]. 

Yes. In the first instance we always begin with the Magistrate. 
In any other view it would come to this that the order under 
section 517 can only be once revised. 


A. H. O. Hamilton, for the opposite party. The order which 
had been passed was the most equitable order. The remedy of 
the othe’ side was by a civil suit and not by an application for 
rew ‘3 Criminal Side, Even if the order was not ań 
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Csiiwan, equitable order it was undoubtedly legal. The Judge had 
1905. jurisdiction to pass the order which he did, and this Court 


—— should not interfere. 
ABDUL RAZZAK 


The following judgments were delivered :— 

—— AIKMAN, J. This is an application for revision of an order of 

Aikman, J. the learned Sessions Judge of Cawnpore passed under the pro- 
— visions of section 520 of the Code of Criminal Procedure, 


v. 
TAHMAT-ULLAH. 


The following are the facts of the case :— 


Abdul Razzak and Abdul Haq were dealers in skins and hides 
carrying on business in Cawnpore. On the 2nd December, 1903, 
Abdul Haq gave to Abdul Razzak the right halves of two cur- 
rency notes for Rs. 100. On the following day Abdul Haq gave 
Abdul Razzak the right half of another currency note for 
Rs. 100. He promised him the remaining halves of the notes 
ina day or two. On the faith of this promise, Abdul Razzak 
allowed Abdul Haq to take away skins worth Rs. 644. Abdul 
Haq did not give Abdul Razzak the remaining halves, On being 
asked for them, he told Razzak that he had lost them, and was 
in communication with the Calcutta Currency Office about the 
loss. After along delay Abdul Razzak discovered that Abdul 
Haq’s story of having lost the half notes and: applied to the Qur- 
rency Office was false, the half notes having been given by Abdul 
Haq to another dealer in hides, named Rabmat-ullah. Abdul Raz- 
zak then prosecuted Abdul Haq in the Criminal Court, with the 
result that Abdul Haq was convicted on the 24th November, 1904, 
of cheating and sentenced to imprisonment and fine under sec- 
tion 420, Indian Penal Code. When giving evidence at the trial, 
Abdul Razzak produced the half notes which he had received 
from the accuséd. Rahmat-ullah was also a witness against the 
accused, and proved that he had received from the accused on 
the 2nd December, 1903, the corresponding halves of the cur- 
rency notes. It is found that Rabmat-ullah received the left 
halves before the right halves were made over to Abdul Razzak. 
At the conclusion of the trial, the learned Magistrate acting under 
the provisions of section 517, Oode of Criminal Procedure, ordered 
that the half notes produced by Abdul Razzak should bo re- 
turned. to him. 

Rahmat-ullah then petitioned the Court of Qpssions to revise 
the Magistrate’s order, directing the return of the half notes to 
Abdul Razzak. Acting under the powers conferred by section 
520 of the Code of Criminal Procedure, the le 
annulled the Magistrate’s order, and directe 
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Suit for pre-emption. 


The properties in suit belonged to one Hari Singh. Hari 
Singh sold them to Birbal on 8th June, 1900. A second 
sale-deed in respect of the identical properties was executed 
by Hari Singh in favour of Birbal on 25th September, 1900, 
as the former did not give a description of those properties. 
Plaintiff instituted this suit for pre-emption on 23rd September, 
1901, against the nephews of Birbal and the sons of Hari Singh. 
Summonses were served on the defendants on 4th November, 
1901. On 8rd October, 1901, however, the vendees sold the 
propérties to Sahib Ram, who was subsequently impleaded in 
the array of defendants. The plaintiff based his right of pre- 
emption upon the wajibularz, and declared that he was descend- 
ed from the same ancestor as Hari Singh. His claim was 
resisted by Sahib Ram who contended that the plaintiff had no 
preferential right as he, too, was ekjaddt of Hari Singh. The 
Subordinate Judge decreed the suit, but the District Judge 
reversed the decree. 


Plaintiff appealed. 


Tej Bahadur Sapru (for Madan Mohan Malaviya), for the ap- 
pellant.-—The sale to Sahib Ram is bad as he purchased pendente 
lite. The question is when the suit became contentious—whether 
at the time when the summons was served or at any earlier stage. 
It is submitted that the suit became contentious immediately the 
plaint was filed. . 

Jogendra Chander Ghosh v. Fulkumari Dassi, [1899] T. L. R., 27 Cal., 77, 83, 92. 
Krishna Kamini Debi v. Dino Mony Chowdhurani, [1904] I. L. R., 81 Cal., 658. 

As between co-defendants the suit becomes contentious when 
the written statement is filed, 

Radhasyam Mohapatira v. Sibu Pande, [1888] I. L. R., 15 Cal., 647, 


dissented from in 
Jogendra Chander Ghosh v. Falkumari Dassi, [1899] I. L. R., 27 Cal, 77, 


but approved in ——, 
Abboy v. Annamalai, [1888] I. L. R., 12 Mad., 180 at 182. 

[Srantey, C.J. Whatis the meaning of active prosecution? As 
soon as the suit is filed, there is prosecution of the suit. The 
word active seeme to be superfluous. ] 

Yes, the only reason which can be assigned for holding that 
the service of the notice is a condition precedent to the 
suit becoming @mentious is that thereupon the defendant may 
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appear and submit his answer. The suit then becomes contested. 
There is a marked distinction between the words contentious and 
contested. A contentious suit is one which may become contest- 
ed. The rule of lis pendens is a rule of public policy founded 
upon the necessities of mankind, and the question of notice 
or no notice is of little importance. 


Bellamy v. Sabine, [1857] 1 De G. and J., 566, 578, 
Story’s Equity Jurisprudence, Eng. ed. 2, 263, section 406. 


Sundar Lal (with him Baldev Ram Dave), for the res- 
pondent.—The rule of law formulated in section 52 of the 
Transfer of Property Act is nearly identical with that which 
was in force in England before Vic. 2 and 3. If there isa 
suit pending and defendant has notice of it, neither party 
should be permitted to deal with the property so as to defeat 
the judgment. This being a rule of public policy, the question 
is as to when the restriction should be placed on the powers 
of the parties, and the proper time is when the suit becomes 
contentious. The suit does not become contentious until a con- 
test is raised. The actual contention may be dated back to the 
date of the suit. A suit does not become contentious till ap- 
pearance is put in by the opposite party. The Legislature in 
using the words “contentious suit” must have done so with in- 
tention. If the appellant’s contention be correct, the hardship 
would be great indeed, for, according to it, a transferee without 
notice would be bound. Surely the law did not contemplate 
such a consequence. In the present case both the plaintiff and 
Sahib Ram had equal rights ; why should the former be permitted 
to have an advantage over the latter by merely putting his 
claim in Court? As to the law in England before Victoria 2 
and 3 see 

Fisher’s Law of Mortgages, 5th Ed., p. 538, 
Coote’s Law of Mortgages, 5th Ed., Vol. 2, p. 864. 
Jones on Mortgages, p. 334, section 1411. 
Anonymous, [1685] 1 Ver. 338.. 

Robins’s Mortgages, p. 1323. 

The rule was the same in the Civil Law. 

Rattigan’s Jurisprudence, ed. 2, 308, 309. 


_ There is ample authority in the Allahabad High Court to 
support the view put forward on behalf of the respondent, viz., 
that the parties should be before the Court, andan answer must 
be submitted by the defendant : 


Parsotam Saran v. Sanehi Lal, [1899] L L. R., 
Bankey Lal v. Jagat Naragg, [1900] I. L. R 


AN., 408. 
„163, 171. 
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Girwar v. Beni Ram [1904] S. A. 951 of 1902 (unreported).* 


The Madras High Court agrees with the above rutings, 
Abboy v. Annamalai, [1888] I. L. R., 12 Mad., 180, 
and the early Calcutta view is also in harmony with these cases. 
Radhasyam Mahapattra v. Sibu Panda, [1888] I. L. R., 15 Cal., 647. 


The observation in I. L. R., 27 Cal, 77, is obiter, and much 
confusion has since ensued in that Court, e. g., an extreme view 
that the mere filing of the plaint renders a suit contentious, has 


been taken in 
Krishna Kamini Debi v. Dino Mony Chowdhuranit, [1904]T. L. R., 31 Cal., 658, 


and in the same volume on p. 751 two of the Judges seem 
to think that ina case where a decree is obtained exparte the 
suit does not become contentious. 

Finally, the question of lis pendens does not arise. Respondent 
was impleaded as a defendant, and as against him the plaintiff 
claimed a preferential right. This right he must prove. Section 
52 cannot apply unless there is a decree. The object of a suit for 
pre-emption is to exclude strangers, and the object would be 
defeated if a person having an inferior right were to bring a suit 


, #6. A. 951 of 1902. 
Decided on the 6th of May, 1904. 
Girwar v. Bent Ram. 

Sundar Lal and Ratna Chand, for the appellant. 

M. L. Agarwala (for J. N. Chaudri), for the respondent. 

STANLEY, C. J., and Burxitt, J—The only ground of appeal which has been 
relied upon by the learned advocate for the appellants is the first, namely, that 
the mortgage of the 27th of June, 1901, in favour of the respondents was made 
during the pendency of the suit, and was, therefore, subject to the right of the 
plaintiff under his mortgage by reason of the provisions of section 52 of Act 
No. 1V of 1882. It appears that the suit, out of which this appeal has arisen, 
which was a suit for sale on an unregistered mortgage, was filed on the 20th of 
June, 1901, but the summonses were not served upon the defendants until the 
6th of July following. Before this, namely, on the 27th of June, 1901, defendants 
mortgagors executed an usufructuary mortgage in favour of defendants Nos. 6—~8. 
It is this mortgage which is said to be affected by the provisions of the section 
to which we have referred. The*dates are sufficient to show that at the time 
when this mortgage was executed, the suit had not become contentious. It 
has been held by a Bench of this Court in the case of Parshotam Saran v. 
Sanehi Lal (I. L. R., 21 AL., 408), following the decisions in the Calcutta and 
Madras High Courts, that a suit becomes contentious, within the meaning of 
section 52, at the time when the summons is served on the defendants. The suit, 
therefore, in this casediad not become contentious when the mortgage in favour 
of the defendants 6—8 was executed. This being so, the point raised by the 
learnéd advocate forthe appellants must fail. The appeal is therefore dismiss- 
ed. The decree is n repared or issued until the respondents defendants 
Nos. 6—8 have m ciency in Court fees which has been reported 
or until an ordey Beehas been passed, ` 
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- Orv. and obtain a decree against the stranger even though the latter 
1905. might have retransferred the property during the pendency of 
—— the suit toa person having a higher right. Section 52 is to be 

ee arr oes ; . 

applied, if at all, very strictly. d 
Sumbraw. . Tej Bahadur apru, in reply to the second branch of the 


od 


argument for the respondent, referred to 
Narain Singh v. Parbat Singh [1901] I. L. R., 23 AIL, 247, 

and submitted that the cases in Allahabad concurred in laying 

down that a suit could not be maintained if the property before 

suit were retransferred to a co-sharer. When the cause of 

action was put into Cowt, it could not be defeated by anya- 

subsequent action of the parties. 

The judgment of the Court was delivered by 

stanley, O. J. Srantey, C.J. This appeal was referred to a Full Bench by 
two of us on the representation that it involved the determina- 
tion of the vexed question of the true construction of section 52 
of the Transfer of Property Act. At the close of a lengthy 
argument, Pandit Sundar Lal on behalf of the respondent raised 
a point which appears to us to be fatal to the appeal, and it is 


not necessary, having regard to the view which we take upon 
that point, to determine the main question which has been dis- 
cussed before us at very great length. The suit was instituted 
on the 23rd of September, 1901, to pre-empt a sale made by one 
Hari Singh in favour of one Birbal whose heirs are the defendants 
1—3. Before the service of the summonses in that suit, Birbal’s 
heirs sold the property to one Sahib Ram on the 3rd of October, 
1901. The question as to the application of section 52 at once 
was raised by this sale; but on the 25th of January, 1902, the 
plaintiff amended his plaint by the leave of the Court and added 
Sahib Ram as a defendant and inserted in the body of the plaint 
two paragraphs in which he impeached the sale made to Sahib Ram 
as being collusive and also set up his right of pre-emption as 
against Sahib Ram. Thereupon Sahib Ram filed a written state- 
ment, and in it he distinctly raised the question which has been 
determined by the learned District Judge, namely, that he (Sahib 
Ram) had a preferential right to pre-empt, that .he had so pre- 
empted, and that the sale to him was a genuine sale. Issues 
were joined upon these matters. The Court of*first instance did 
not entertain the question of the preferential claim set up by 
Sahib Ram, but came to the conclusion that 
provisions of section 52 of the Tra 
plaintiff’s right to pre-emp 
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Ram. On appeal the learned District Judge considered the 
question of preferential right and came to the conclusion that 
Sahib Ram had a preferential right to pre-empt, and this being 
so, he allowed the appeal, set aside the decree of the Court below 
„and dismissed the plaintifs suit. 

Now, in view of the finding of the Court below that Sahib Ram 
had a preferential right of pre-emption, it appears to us that this 
appeal must fail. The plaintiff electéd to amend his plaint and 
to raise the question as to Sahib Ram’s rights. This question 
has been determined and the plaintiff cannot complain of the 
course adopted by the Court on his own invitation. If he wished 
to rely on section 52 alone he was ill-advised in amending his 
plaint as he did: As matters stand, the rights of the parties 
having been fully investigated and determined, the plaintiff 
cannot in our opinion now give the go-by to the decision which 
has been passed and which he himself invited, and fall back on 
section 52. It is unnecessary in this view of the case to consider 
the difficult question which arises upon the construction of section 
52, and we abstain from offering any opinion upon that ques- 
tion. 

The learned Vakil for the appellant called our attention to the 
decision of one of us in the case of Narain Singh v. Partab 
Singh('), as an authority for the proposition that the fact of hav- 
ing added Sahib Ram as a defendant to the suit, did not disentitle 
his client to maintain the suit for pre-emption. In that case, 
however, although the person to whom the property had been a 
second time sold was made a party, on examination of the plead- 
ings we find that there was no amendment or alteration in the 
body of the plaint itself. It was not in the plaint alleged nor 
was it contended that the sale to the defendant who was added, 
was a collusive sale, nor was it alleged that the plaintiff had a 
preferential right as against the defendant so added. This may 
differentiate the two cases. We are clearly of opinion that in a 
case such as the present, tlie circumstances being as we have 
described, a defendant having been added who had at the time 
a right to maintain a suit for pre-emption based upon his 
preferential claim, and the question of preferential claim having 
been determined in the suit, it does not lie in the mouth of the 
plaintiff to object to the finding upon the issue raised at his 
invitation and to gay that the Court is to disregard it. The sale 
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Civ. a preferential right to pre-empt. And it is also the case that 
1905. Sahib Ram is in possession of the property. Under these circum- 
-~~ stances there was no alternative left to the Court but to dismiss 
MANPAL 

Ruane the appeal. . 

SAHIBRAM. We have also to consider an objection which has been filed on 

t waleg, © yz, behalf of the respondent on the question of costs. We have 
— considered that question, and we have come to the conclusion 


that the decision of the Court below must be modified to some 
extent. The Court below has awarded the plaintiff the costs of 
the suit. That order does not seem to us to meet the require- 
ments of the case, but we think, having regard to all the cireum- 
stances, and to the fact that the plaintiff had a cause of action 
when he instituted the suit, also to the fact that the main 
question on which the parties came to Court, was the construction. 
of section 52, the proper order to make is that each party do 
abide his own costs in all Courts. We so direct. , 


B. 0. C. Appeal dismissed. 
Crvit. RAM JATAN RAI . 
1903. VETSUS 
-e 
a} 
chal eas =-  RAMHIT SINGH anv anorner.* 
BANERIT, J. . Parties, non-joinder of —Suit by sub-mortgagee—mortgagor not joined, 
effect of. 


Inasmuch as a sub-mortgagee is not entitled to bring a suit for sale of . 
the mortgagee rights sub-mortgaged to him, the mortgagor of his 
mortgagors is not a necessary party to any suit on foot of his mortgage 
brought by the.sub-mortgagee. Where in such a suit the sub-mortgagee 
omits to implead his mortgagors and joins instead, persons who are 
assignees from the latter, he is not ordinarily entitled to a money decree 
against them unless there is a personal liability undertaken by those 
persons. : pas z 


SEcoND ÄpPEAL from a decree (September 16, 1903) of Muham- 
mad Ishaq Khan, Esq., District Judge of Azamgarh, reversing the 
decree (September 13, 1902) of Babu Jai Lal, Subordinate Judge. 

Suit for sale upon a mortgage. _& 

The facts of the case appear from the judgment. 


Abdul Raoof, for the appellant. ox 


VOL. If] HIGH COURT. 


The following judgment was delivered by 

Bawerst, J.—In this case the lower appellate Court has dismiss- 
ed the suit on the ground that necessary parties had not been 
joined as defendants. That ground cannot be supported. It 
appears that the defendants Nos. 1 and 2 executed a bond in favour 
of the plaintiff, in which they bypothecated certain property 
of which they were mortgagees ; so that the mortgage in plain- 
tif’s favour was a mortgage of the mortgagee rights, that is to 
say, it was a sub-mortgage. ‘The plaintiff brought his suit for 
the recovery of the amount alleged to be due to him and for the 
sale of the mortgagee rights mortgaged tohim. The respondents 
here are purchasers of a portion of the mortgaged property, that is, 
of a portion of the mortgagee rights of the plaintiff's morigagors. 
The plaintiff further states in his plaint that those defendants 
had undertaken a personal liability to pay the money due to the 
plaintiff. The Court of first instance, apparently overlooking 
the rulings of this Court on the point, made a decree under 
section 88 of the Transfer of Property Act for the sale of the 
mortgagee rights. The lower appellate Court dismissed the 
plaintiff's suit on the ground that the mortgagor of the plaintiff's 
mortgagors had not been made a party. According to the ruling of 
this Court in Ganga Prasad v. Chunni Lall), which was followed 
in subsequent cases, no decree can be made under the Transfer 
of Property Act for the sale of mortgagee rights. In that case 
it was pointed out that the only remedy to which the sub-mort- 
gagee was entitled was a decree for money against his mortgagor, 
and that he could, in execution of that decree, possibly have 
attached the mortgagee interests of his mortgagor. As, according 
to the rulings of this Court, the plaintiff could not get a decrec 
for sale of the mortgagee rights sub-mortgaged to him, but could 
only obtain a money decree, the mortgagor of his mortgagors 
was not a necessary party to the suit, and the lower appellate 
Court was entircly in error in dismissing the suit on the- ground 
that he had not been made a party. Dilor tunately for him the 
plaintiff has not joined as parties to this appeal his mortgagors ; 
and the only persons who are respondents to this appeal are the 
defendants Nos. 7 and 8, who are purchasers of a portion of the 
mortgagee rights of the plaintiff's mortgagors. Ordinarily the 
plaintiff would not be entitled to a money decree against them, 
and consequently his claim for a money decree could not be 
maintained a m. In the present casc, however, the 
plaintif st aragraph of his plaint that these 
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Civit. defendants took upon themselves to pay the amount of the debt 
1903. due to the plaintiff and that they had only paid a part of that 
~~ debt. This allegation was denied on behalf of these defendants, 


As ei RA who contended that they had paid all that the plaintiff was 
Raunir Sison, entitled to get from them. ‘These questions were not tried by 
the lower appellate Court. As the preliminary ground on which 
that Court has dismissed the suit cannot be supported, I allow 
this appeal, set aside the decree of the lower appellate Court in 
so far as it affects the respondents here, namely, the defendants 
Nos. 7 and 8, and remand the case to the lower appellate Court 
under section 562 of the Code of Civil Procedure with directions 
to readmit it under its original number in the register, and 
dispose of all questions which are in issue betwecn the plaintiffs 
aud the dcfendants-respondents. Costs herc and hitherto will 


follow the event. 





Banerji, J. 


M. L. N. elppeal deereed—Cause remanded. 
Civit, MUSAMMAT SHARIFUNNISSA. * 
1905. versus 
April 28, LALA CHUNNI LAL. 
Kros, J. LALA CHUNNI LAL T 
AIKMAN, J. tensis 


MUSAMMAT SHARIFUNNISSA. 


Mortgage deed—Pardanashin Lady—Independent advice—Nature of liabi- 
lity not understood. Receipt by lady of consideration—Creditor entitled 
to simple money deeree—Simple interest. — 


Where the evidence showed that a Pardanashin lady who had executed 

a mortgage deed (1) did net receive any independent advice and 

(2) did not fully understand the liability she was incurring, but .(3) 

that the money borrowed was made over to her, the High Court (Knox 

and AIKMAN, JJ.) passed a simple money decree with simple interest 

at the rate of 9 per cent though the bond provided for compound interest 

with six monthly rests. Sham Sundar Lal v. Achhan Kuar, I. L. R., 21 

AIL, 75; Shambati Koeri v. Jogo Bibi, I. L. R., 29 Cal., 749 ; Mariam Bibi 

v. Sakina, I. L. R., 14 AN, 8; Asghar Ali v. Delroos Banoo, I. L. R., 

3 Cal, 324; Behari Lal v. Habiba Bibi, I. L. R, 8 All, 268; Hakim 
Muhammad Ikram-ud-din v. Najiban, I. L. R., 20 All, 447. 

FIRST APPEAL from a decree [20th March, 1902] of Mr. H. David, 

Subordinate Judge of Allahabad. 





ade 
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Suit for sale on a mortgage. 


Lala Chunni Lal brought a suit against Mussamat Sharifunnissa 
for Rs. 19,065-2-9 on foot of a mortgage bond for Rs. 13,000 
alleged to have been executed by her on the 26th September, 
1896. The defence to the suit was that the defendant was a 
pardanashin lady, that she did not execute the bond in question 
and even if she did she did so without knowing what she 
was doing and understanding the effect of the document on her 
interests. She further pleaded that she had given birth to a son 
on the 26th August, 1896, and on the day the bond in question 
was registered she was in a delicate condition and her husband 
who was a spendthrift and who was then in difficulties, got the 
document executed and registered, and that she had no indepen- 
dent advice in the matter. The Subordinate Judge found that 
the defendant did sign and execute the bond in suit, that she 
did not receive any independent advice, that she did not fully 
understand the liability she was incurring, and that she was in 
no way bound to contract any debts or make herself liable for 
the debt of her husband, and that out of the consideration Rs. 
11,220 and 32-0-6 did actually come into the hands of the 
defendant. On these findings the Court Held that the mortgage 
transaction failed and passed a money decree for Rs. 11,252-0-6 
without interest. 


Both parties appealed against this decree, Lala Chunni Lal 
contending that he was entitled to a mortgage decree for the 
principal and interest due on the mortgage-bond of 24th Sep- 
tember, 1896, and Musammat Sharifannissa submitting that the 
whole suit should be dismissed and that in no event could a 
money decree be passed against her, and the plaintiff had never 
asked for it. B 


M. L. Agarwala (for J. N. Chaudri, Sunder Lal and Motilal 
Nehru with him), for the representatives of Lala Chunni Lal, con- 
tended that all that the morigagee was bound to prove was that 
the lady executed the document, that she knew what she was 
doing and that the consideration had reached her hands. The 
document was one of a very simple nature ; the lady had written 
with her own hands “ dastabez tera hazar ka jo likha so sahi,” 
and she had not the courage to deny execution of the document. 
If the consider&tion reached her hands, it did not matter if she 
did not benefit by it at all, but made a gift of the whole thing 
away to the husband. The plaintiff had proved by the registra- 
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Civi. si Sat let HI of 1877, as well as by other evidence, that 


1905. tho was Was read out and explained to the defendant. 
oe The pian.ciff was entitled to a mortgage decree. 
fusamMAT 


irU SR B. E. O'Conor (Abdul Jalil and Satya Chandra Mukerji with 
e him) submitted that in all transactions with pardanashin ladies, 
Tat the onus lay heavily on the plaintif to show that the lady in 
— question knew what she was doing and that she had independent 
advice im the matter. Mere execution by the lady, supposing 

that to have been established, was not enough. He cited 


Chunni Lal v. Chaudhri Basharat Hossain, F. A. 28 of 1899 (unreported), 
decided on 11th February, 1902 ; 


Mariam Bibi v. Sakina and others, [1891] I. L. R., 14 AN., 8; 
Asghar Ali v ‘Delvoos Banoo, [1877] I. T. R., 8 Cal, 324; 
Behari Lal v. Habiba Bibi, [1886] I. L. R., 8 ANL, 267, 
Munshi Buzloor Raheem v. Shumsoonnissa Begum, [1867] 11 M. I. A., 551; 
Hakim Muhammad Ikramuddin v. Najiban, [1898] T. L. R., 20 AN., 447; 
Sham Sundar Lal v. Achhan Kunwar, [1898] I. I R., 21 ANL, 71; g 
Syud Fuzzul Husain v. Amjud Ali Khan, [1872] 17 W. R., 523 ; 
Achhan Kunwar v. Thakur Das, [1895] I. L. R., 17 AlL, 125; 
Annoda Mohun Rai Chowdhri v. Bhuban Mohini Debi, [1901] I. L. R., 28 Cal, 
546 ; i 

Shambati Koeri v. Jago Bibi, [1902] I. L. R., 29 Cal., 749 

Even the registering officer did not say in the endorsement 
that the document was explained to the lady as required by rule’ 
165 of the Registration Manual; all that the endorsement said 
was that the document was read to her. Mere reading the docu- 
ment did not satisfy the requirements of law. Evidence was 
referred to to show that the lady did not benefit by the transac- 
tion, that she had no independent advice, that she was a woman 
of very. ordinary capacities and the transaction was. never 
explained to her. In any case, it was submitted, that the money 
decree passed by the Court below could not be sustained. - 


M. L. Agarwala, in reply, submitted that the present case was 
a very different one from those repoyted in 8 All. or 14 All. 
(AIKMAN, J.— Where are we to draw the line ?) 

A pardanashin lady was not incompetent to contract. She re- 
quired to be protected from hard bargains and that protection was 
afforded by section 16 of the Contract Act. Here the rate of inter- 
est was 9 per cent, which was a very fair rate. e The condition 
as to six-monthly rests did not make the bargain an unconscion- 
able one. The question of independent advice would come in only 
if the partv ben: “tine by the deed occupied a fiduciary position - 
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and not otherwise. He then referred to evidence to show that 
(1) the defendant executed the document in suit, (ii) she re- 
ceived consideration therefor, and (iii) she understopd what she 
was doing and submitted that if these three things had been 
established, the defendant and her property were liable. 


The judgment of the Court was delivered by 

Kyox, J. This appeal arises out of a suit brought by one 
Lala Chunni Lal, who has died since this appeal was filed 
and is now represented by Lala Someshwar Das and Lala Sham- 
bhu Nath, to recovera sum of Rs. 19,065-2-9 on account of 
principal and interest due under a mortgage deed purporting 
to have been executed by the appellant Musammat Sharifunnisa 
on the 17th of September, 1896, and registered on the 26th of 
September, 1896. The defendant in her written statement did 
not specifically deny the execution or registration of the mort- 
gage deed, although it appears that in the Court below her legal 
advisers did deny the execution and registration of the instru- 
ment. She pleaded that she had no necessity to contract any 
debt, that she had never had any money dealings with the 
plaintiff, and that owing to her being a pardanashin lady and 
having given birth to a child shortly before the date of the 
bond, she was not in a position to understand its contents or to 
obtain any advice regarding it. She further pleads that her 
husband is a man of extravagant and licentious habits, who 
is always in debt and contends that if he, whilst she was in a 
helpless state, got the document executed and property hypothe- 
eated, it ought not to be held binding upon her. She adds that 
the nature of the document was not explained to her and that 
she could not read it. The learned Subordinate Judge found it 
proved that she did sign the bond, and that out of the considera- 
tion set forth in the bond, Rs. 11,252-0-6 did actually come into 
her hands. He was not, however, satisfied by the evidence 
that the lady fully understood the nature of the transaction. 
As a result of these. findings he gave the plaintiff a money 
decree for the above amount. He dismissed the balance of the 
plaintiffs claim and he also dismissed the suit so far as it asked 
for a decree for the sale of the property. He refused to allow 
the plaintiff any interest on the amount decreed. Both parties 
have appealed. -She plaintiff in his appeal asked for a mortgage 
decree for the entire amount of his claim. The defendant in 
her appea. on various grounds the decree which has 
The first ground is that the plaintiff 
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has not established that the appellant executed the document. 
In regard to this we have no hesitation in saying that we are 
satisfied upon the evidence that the appellant did execute the 
document. She has never gone into the witness-box to deny 
having done so. We think that the fact that she signed the 
deed is fully established not only by the evidence, which was 
recorded in the Court below, but also by the evidence of her 


husband taken in this Court. The plaintiff endeavoured in vain 


to procure his attendance in the Court below and it was with 
difficulty that his attendance in this Court was secured. The 
next ground is that the Court below erred in holding that it has 
been proved that the appellant admitted execution of the docu- 
ment at the time of registration and that it has not been proved 
that the money paid at the time of registration reached the 
hands of the appellant: The Registering Officer is unfor- 
tunately dead, but the registration endorsement upon the deed 
is admissible under section 60 of the Indian Registration Act 
for the purpose of proving that the facts mentioned in the en- 
dorsement did occur as therein mentioned. From the evidence 
and from that endorsement it appears that the Registering Officer 
went to the appellant’s house in Babupur and that a lady, who 
was identified by the witnesses named in the endorsement as the 
defendant Sharifunniga did, after having heard the contents of 
the document, admit the execution, completion and conditions: 
thereof. The endorsement further shows that the amount, for 
which the lower Court has passed a decree, was made over in 
cash by the plaintiff's agent to Hafiz Muhammad Taqi, husband 
of Sharifunnisa, that this sum was taken by him behind the 
curtain and that the lady who had admitted the execution of the 
document admitted that she had counted the money and that it 
was all right. It has never been the case of the appellant that. 
any one personated her at the time of registration. We entirely 
concur with the lower Court in its finding that the money was: 
mace over to Musammat Sharifunnissg. The appellant’s husband, 
whilst admitting that his wife was at the time _inside the parda, 
said at first that she did not speak or utter a word whilst 
the Sub-Registrar was there, but immediately afterwards he quali- 
fied this by saying “I did not hear her.” He states that the 
Sub-Registrar did not read out any thing whilst he was there and 
that the Sub-Registrar never asked the lady whether she had 
executed the bond, nor did he read it From the 
demeanour of the witness we have no saying that 
these statements are false, 










gua Mon 





} 7 
path PEIEE IE i i Se 
VOL. IL} HIGH COURT. : 


But thé main plea upon which the appellant relies is that 
‘which is numbered 4 in the memorandum of appeal. The 
learned counsel who appears on her behalf contefided strenu- 
ously that upon the finding that the document in question 


— was not explained to the appellant, that she did not under- 


EA 


” 


stand the liability she was incurring, that she had no advice 
of any sort in the matter, and that the mortgage transaction 
now in suit failed altogether, the suit of the plaintiff ought 
to have been dismissed tn toto. With reference to the above 
plea it is first to be observed that what the Subordinate 
Judge did in fact find was, (1) that the Musammat did not 
receive any independent advice, and (2) that she did not 
fully understand the liability she was incurring, Reliance 
is placed upon the following authorities :—Sham Sundar Lal 
v. Achhan Kunwar(1), Shambati Koeri v. Jago Bibi(?), Mariam 
Bibi v. Sakina (°) Asghar Ali v. Delroos Begam (*), Behari 
‘Lal v. Habiba Bibi), Hakim Muhammad Ikram-ud-din v. 
Najiban(*). 

There is this fundamental difference between the facts found 
in the present appeal and those found in the cases cited above 
viz., that while we find it proved in this case that the money 
borrowed was made over to Musammat Sharifunnisa, the finding 

“in the cases relied on is in some to the express contrary, in 
others to the effect either (1) that no consideration passed or (2) 
that what evidence there was of debts being due or of the pass- 
ing of the money into the hands of the lady affected was incom- 
plete and unsatisfactory. 

Tn all the cases cited to us we have been unable to find any 
one on all fours with the present, viz. a case in which it is proved 
that the plaintiff who, it must be noted did not stand in any 
fiduciary relation towards the appellant, advanced money to 
the appellant which was by +~ received on the execution 
of a bond and utilized in, part in payment of debts duc by 
her. ae tS i. 





The larger portion of the money went to pay the debts in- 
curred by the appellant’s husband who from the evidence 
appears to be a man of extravagant habits. It is possible that 
it may have been owing to pressure put upon her by her hus- 
band that the nlaintiff horrawed the manev’ hnt it ie nerhans 
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equally possible that the plaintif who had given birth to her 
first-born son twenty-two days previously, may haye been led by 
this event ‘without any undue pressure on the part of her hus- 
band to borrow money to cléar her husband from debt. It is 
we consider a significant circumstance that one of the husband's 
creditor, to whom upwards of Rs. 4,000 was due, was paid up at 
the time of the Joan by the hands of Khair-ud-din who, as appears 
from the evidence, is the brother of the appellant Musammat 
Sharifunnisa. But whatever may have been the motive which 
led Sharifimmissa to borrow the money, we can see no reason 
why the plaintiff who as remarked above stood in no fiduciary 
relation to her and who is not shown to have taken any undue 
advantage of her, should not get the money which he actually 
advanced to her. 

On behalf of Sharifunnissa a plea was taken that at the date 
of the alleged execution and registration she was by reason of 


‘having recently given birth to a child physically incapable of 


the acts assigned to her. We do not think there is anything 
in the plea. Her child was born on the 26th of August, 1896. 


‘The bond in suit was- executed on the 17th of September, 1896, 


and registered on the 26th September. This was a sufficiently 
long interval after the birth to admit of the lady being in con- 
dition to understand what she was doing. 

The plaintiff asked that the defendant should be ordered to 
pay the money sued for and that in default the mortgaged pro- 
perty might be sold. For the appellant it is contended that as 
the plaintiff asked for a decree for sale on his mortgage, it was 
not open to the Court below to pass a money decree. We con- 
sider that this plea is without any force. 

Lastly it is contended that a suit for.a money decree would 
have been barred by limitation at the date when ‘this suit was 
instituted and that therefore such a decree ought not to have 


been passed. The money was lent on,a registered bond and the ` 


the suit having been instituted within six years of the date of 
execution, we are of opinion that this contention cannot be 
sustained. : 

The above is sufficient to dispose of the pleas which were 
urged before us in support of the appeal lodged by the defen- 


dant Musammat Sharifunnissa Bibi. That appeal fails and we 
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The main contention both in the objection and in the appeal Civtt. 
is that the plaintiff ought to have got a decree for sale of the 1905. 
mortgaged property. Senet 


The decisions which have been relied on, on behalf of the Pipette 
defendant-respondent, abundantly show with what jealous care . 
the interests of pardanashin ladies in this country have been ae ORO 
guarded, While on the one hand we are satisfied on the evidence 
that the money for which the Court below has given a decree Know, J. 
actually reached the defendant's hands, we are not equally 
satisfied that she had in the course of the transaction indepen- 
dent advice or that she had explained to her the nature of the 

transaction into which she entered. The bond was no doubt 
“ read to her. There is evidence that she possesses some degree 
of education, but after hearing the terms of the bond in suit, 
which are in some instances couched in highly technical language, 
we doubt whether she understood the full purport thereof and 
the liability which it imposed on her property. We do not 
overlook the statement which was elicited from her husband 
in cross-examunation viz., that he told his wife about the deed 
afterwards and that she said that her property would be sold. 
We think the evidence falls short of sy we burden of 
proof which rests on the plaintiff of she Be condi- 
tions which are necessary to bind a bave 
been fulfilled in this case. We theref 
Court below, find that the lady thougl 
did not fully understand the liability 
execution of this mortgage deed, 
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Ọrvis., country. We so far allow the plaintiff's appeal as to vary tlie 
1905, decree of the Court below by awarding to the plaintiff interest-at 
== the rate of 9 per cent per annum on the amount decreed from the . 


[usana 96th day of September, 1896, to the 18th day of September, 1901, 


\RLFUNNISSA aiken X ; 
v. the date of the- institution of the suit, and thereafter at six per 


tA CHUNNI cent till date of payment. To this extent we allow the plain- 








Tan. ; ; : : . ; 
- tiffs appeal with proportionate costs, including fees on the higher 
Knox, J. iar oe ie 
l scalo. Quoad ultra, it is dismissed. ; 
Decree modified. 
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Knox, J. Indian Penal Code (Act XLV 1860) ss. 465, 467—Forgery of chegue—Expert 
LAIR, J. evidence as to handwr iting. 





To base a conviction upon the opinion of an expert in handwriting is, 
as a general rule, very unsafe. 

When it is sought to convict a clerk employed in an office of forgery 
upon the supposed similarity between his handwriting and that of some 
writing upon which the charge is based, the prose- 
ttempt to show that the accused is the only man 
ve written the forged documents. 


the order (June 6, 1904) of E. H. 
ions Judge of Allahabad, convicting the 
er sections 465 and 467 of the Indian 

to seven years’ rigorous impri- , 
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was paid, was traced’ to be one Gopal Dass,.a clerk in the 
Allahabad Bank Limited. He was prosecuted by the Allahabad 
Bank for uttering the forged draft and sentencad to undergo 
rigorous imprisonment for four years by the Sessions Judge of 
‘Allahabad, and the conviction and sentence were upheld by the 
High Court. The forged draft for Rs. 5,000 and its forward- 
ing letter are referred to as Exhibits X-3 and X-4 in the judg- 
ment of the High Court. 

The accused, Sri Kant, who was another clerk in the same Bank, 
was prosecuted under sections 465 and 467 of the Indian Penal 
Code for forging the draft (Exhibit A) and its forwarding letter 

- (Exhibit B) which were presented and cashed at Jubbulpore. 

The accused, it appeared, was employed in the ordinary 
course of business to prepare three drafts (2.e., to fill in the print- 
ed form of drafts for the signature of the Manager) on the 6th 
August, 1902. According to the practice prevailing in the 
Bank, if in filling the foil of the draft, the clerk happens to spoil 
it, he copies it on the next foil and writes on its counterfoil, 
“Copied. No. so and so.” In the case of one of the three drafts 
(No. 75/373) that the accused. had to prepare on August 6, 1902, 
the foil was, it was alleged, spoiled and written on the next one. 
On the counterfoil of this, which was marked as Exhibit D-4, 
were written the words “ copied No. 75/373.” The theory of the 
prosecution was that this foil was used for forging the draft A, 
and that the foil of the forged draft fitted in with this counter- 
foil, on which the words “copied No. 75/373” were written by the 
accused. The prosecution was based on this fact, as well as on 
the opinion of one Charles Hardless, who holds the office of 
“Expert in handwriting to the Government of Bengal”, supple- 
mented by the evidence of Mr. McIntyre, Assistant Manager of 
the Bank, and a number of specimens of the handwriting of the 
accused for comparison. It was admitted by the prosecution 
that the forged: draft A and its forwarding letter B were written 
in a disguised hand, dnd both- the expert and Mr. McIntyre 
deposed to their discovering certain features in the forged draft 
and letter, which were characteristic of the handwriting of the 
accused, of which numerous specimens were put on the record, 
The other forgeries, Exhibts X-3 and X-4, which were uttered by 

; Gopal Dass, wewe also, according to both the prosecution and the 
defence, written by thé same hand which wrote Exhibits A and B, 
. The Sessions Judge held that the foil Jn which the forgery, 
| Exhibit A, was written, was very clef . the foil of which 
D-4 was the counterfoil, but he convicted the accused: all’ the 
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CRIMINAL. game on the evidence of the expert and Mr. McIntyre and his 


1904. own conclusions formed on a comparison of the forgeries with 
So the genuine and admitted handwriting of the accused. The 
She a accused appealed to the High Court. 
Emperor. Sir Walter Colvin, O. Dillon, R. K. Sorabji, Sundar Lal and 


Madan Mohan Malaviya, for the appellant. 
C. Ross Alston, for the Crown. 


The judgment of the Court was delivered by 
Blair, J, Briar, J.—Sri Kant Brahman has been convicted of offences 
k under sections 467 and 465 of the Indian Penal Code and 
sentenced to imprisonment on each count, the sentences to 
run concurrently. The evidence for the prosecution will be found 
summarised at page 30 of the printed book. The learned Judge 
held that he might convict the accused relying only on the 
evidence of an expert in handwriting. We need hardly point 
out that to base a conviction upon the opinion of an expert in 
handwriting is, as a general rule, very unsafe, There may 
be cases in which the handwriting concerned is of such a 
peculiar character and discloses so many variations from the 
ordinary standard that the conclusion-would be morally irresis-- 
tible. Such cases, however, are very rare. But the prosecution, 
as the learned Judge points out, relied not merely on the evidence 
of the expert and of Mr. McIntyre, the Assistant Manager, 
whose signature was forged, but very strongly on facts, which 
they considered, proved inferentially that the accused not only 
forged the draft, but also stole it from the draft book. 
- [Their lordships after discussing these facts continued :—] 
Thus we are left in the case with the evidence of the expert and 
the further fact that Sri Kant as a writer of drafts before the 7th 
October, 1902, had the opportunity of taking away a draft form. 
As regards the latter of these two pieces of evidence we say at 
once that the argument as put, and the evidence which supports 
it, is not sufficiently exhaustive. All that has been established is 
that Sri Kant might have stolen the draft, but, as the evidence 
shows, so also might any other clerk, employed in the same 
department, have stolen it. As regards the evidence of the 
expert the learned counsel put before us with great labour and 
pains and remarkable ingenuity, twenty-five different points of . 
similarity, which he claimed could be found in exhibit A, exhibit . 
B, exhibit X-3, and ok: X-4, and all of which he pressed upon ‘ 
us as points to be foul in the handwriting admitted to be that ` 
of the accused. His argument was that the concurrence of so 
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many points of similarity between the exhibits above mentioned 
and the handwriting of the accused had a cumulative force, 
which made any other inference than this impossible. A great 
number, indeed the majority of, the points of similarity to which 
our attention was drawn, had in themselves no evidential force. 
Many of them, too, had to be explained by the theory that what 
would have been otherwise similar was more or less disguised, 
and that the similarity was a similarity in disguise. We gave 
full attention to what the witness Hardless considered a very 
strong piece of evidence, viz., that the writing on the forgery was 
what he called a heavy hand and the writing im the ‘ O’ series 
was a light hand. (This is a series of documents which is 
admitted ‘to be in the handwriting of Gopal Dass). This is too 
uncertain to act upon. It may well be that some person whose 
handwriting was ordinarily light, would carefully suppress that 
evidence of identity when he came to forge a document. The 
traces of the attempt to render the writing such as would be 
written by what is called a heavy writer, are strikingly manifest 
in exhibit A. In exhibit B, on the other hand, the writing 
generally is done by a hand considerably lighter than the 
writing in exhibit A. There is in exhibit B, the letter ‘f’, 
which, in our opinion, is a very remarkable letter and looks a 
most naturally formed letter, to which no parallel has been 
shown us in the writing of the accused. If the accused is to be 
convicted on the evidence upon the record, he is practically to 
be convicted upon the supposed similarity between his handwrit- 
ing and that of the two fragmentary pieces of writing, upon 
which the charge is based. The real difficulty in this case is 
that the prosecution, although they made every attempt to establish 
that the writing of the forged exhibits is unlike that of Gopal 
Dass and like that of Sri Kant, have made no real attempt to 
show that Sri Kant is the only man in the Bank who could have 
written the forged exhibits. Having regard to our experience, 
which is that persons ofi similar education and employment 
and also employed together have a strong tendency to assimilate 
their handwritings, we feel that this is a serious lacuna in the 
case for the prosecution and that we have no alternative but to 
allow this appeal. We allow this appeal, set aside the conviction 
and sentence, amd acquit Sri Kant of the offence of which he is 
charged. As he is on bail, the bail will be discharged. 
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BEHARI SINGH 
Versus 
MUKAT SINGH AND ANOTHER.# _ l 
Exeeution-sale—Code of Civil Procedure (Act XIV of 1882), s 287 — 


notice to judgment-debtor—enguiry whether property ancestral or non- 
ancestral—exparte order—A pplication to set aside sale. 


Rule I of the rules regarding the sale of land published under notifica- 
tion 671, dated the 2lst August, 1880, lays down that every Civil Court 
shall ascertain from the judgment-debtor whether the land to be sold or 
any portion of it is ancestral land, and after hearing the objections of the 
decree-holder shall come to a decision, and if it comes to a decision that 
the land or any portion of the land is ancestral, shall transfer the proceed- 
ings to the Collector of the district in which the property is situate. In 
this case upon the affidavit of the decree-holder, notice was served upon the 
judgment-debtor, and upon report from the Collector that the property to 
be sold was not ancestral, the property was sold as such by the Civil 
Court. The judgment-debtor subsequently appeared and objected that the 
sale was void, the property being ancestral. The District Judge found 
that a portion of the property was ancestral, and set aside the sale. - 

Held, that the sale was rightly set aside, as the Civil Court in acting 
upon the affidavit of the decree-holder had reversed the order laid down in 
the rule. The object of the rules was to prevent the sale of ancestral 
land by any Court other than the Collector, and they contemplated and 
directed a full and proper enquiry. In carrying out the sale of ancestral 
property the Civil Court grasped at a jurisdiction not vestéd in it. Thé 
mere fact of the property or part of it being ancestral was sufficient 
per se to oust the jurisdiction of the Civil Court. Sukhdeo Bat, v.. Sheo- 
ghulam, I. L. R., 4 AU, 382, followed. 


Srconp APPEAL against the decree cere 29, 1904) of H. W. 


Lyle, Esq.,. District Judge of Farrukhabad, reversing a decree 
(June 11, 1904) of Pandit Rai Inder Narain, Subordinate J nage 


Application for setting aside a sale. 
The facts of the case and the arguments culciently appear 
from the judgment of the Court. . 


. Gulzari Lal, for the appellant, auction-purchaser. 


J. N. Chaudri (with him Surendra Nath Sen), fot the res- 
pondents, judgment-debtors, A 

The following judgment was delivered by 
Kxox, J.—A two biswas share of a certain village is ihe 
property in dispute in this appeal. Upon the decree-holdey— 
* E, S. A. 1074 of 1904. 


U 
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executing his decree and applying to have it sold, notices were 
issued under section 287 of the Code of Civil Procedure to the 
judgment-debtors, calling upon them to show whether the 
property was ‘ancestral or not. The judgment-debtérs made no 
reply. The Collector of the district was asked about the land, 
and he reported that it was not ancestral land. Thereupon the 
Civil Court proceeded to sell the property, and it was bought 
by the appellant Behari Singh, the son of the decree-holder. 
When the property had been sold the judgment-debtors came 
forward and objected that the land was ancestral property. 
Inquiry was made, and the finding arrived at by the Judge was 
that a portion of the land was ancestral land. He accordingly 
set aside the sale as being one without jurisdiction. In appeal 
it was strenuously urged by the learned Vakil for the appellant 
that the respondents could not go behind the order arrived at 
in the proceedings under section 287 ; they had not attempted to 
answer the affidavit of the decree-holder, and the finding that 
the land was not ancestral land was binding upon them. For 
the respondents the precedent of this Court in Sukhdeo Rai v. 
Sheoghulam (*) was put forward as being the case which covered 
the question before me in this appeal. The learned Vakil for 
the appellant tried to distinguish this last mentioned case from 
the present case. In Sukhdeo Rat v. Sheoghulam, if the facts 
stated in the preamble are correct, the Court made its order 
regarding the nature of the land in the absence of the judgment- 
debtors, whereas in the present case the judgment-debtors had 
been given full opportunity of appearing. But the conclusion 
arrived at in Sukkdeo Rai v. Sheoghulam appears to me to be 
fatal to the present case. Also Rule I of the Rules regarding 
the sale of the land, published under Notification 671, dated 
the 21st August, 1880, lays down that every Civil Court shall 
ascertain from the judgment-debtor whether the land to be sold, 
or any portion of it, is ancestral land, and after hearing the 
objections of the decree-holder, shall come to a decision, and 
if is comes to a decision that the land or any portion of the 
land is ancestral, shall transfer the proceedings to the Collector 
of the district in which the property is situate. The mistake 
made by the lower Court in the present case was that it did 
not insist upon the presence of the judgment-debtors. It ap- 
parently acted upon the affidavit of the decree-holder, and 
contented itself with the fact that the judgment-debtors would 


. _Teceive notice, and it did not appear to the Court that this 


(1) [1882] L L. R., 4 AlL, 382. 
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Cit. ` was reversing the order laid down in the rule. The object 
1905. of the rules is to prevent the sale of ancestral lands by any . 
were Court other than the Collector, and the rules contemplate and 


Benary SINGH 
i direct a full’ and proper inquiry. In other words, the Civil Court 


v. 

Murar Sinom. grasped at a jurisdiction without taking the pains to see whether 
Knox, J. it had such jurisdiction. The mere fact that the judgment- 
Te debtors’ property or part of it was ancestral, is per se sufficient 
to oust the jurisdiction of the Civil Court. The sale which 
followed was consequently a sale, which cannot be sustained. I 
dismiss the appeal, but, under the circumstances, the judgment- 
debtors ought to have answered; the notice which was served 
upon them and are to blame for the result which ensued. I 

direct that each party bear the costs of the present appeal. 





J. B. L. Appeal dismissed. 
SRU BASANT LAL 
1905. versus 
KUNJI LAL že 
May 17. x AL AND ANOTHER, l 
i Pee J Code of Civil Procedure (Act XIV of 1882), s. 5285—Award—Sub- a 
ee J. mission without the intervention of Court.—Order refusing to fle.—No 
T, J. 


— appeal. 
No appeal lies from an order serach to file under section 525 of the 
Code of Civil Procedure an award passed upon a submission made without 
the intervention of the Court. Bhola v. Gobind Dayal, I. L. R., 6 AN., 
186; Katik Ram v. Babu Lal, I. L. R., 26 AIL, 205; s. c., [1903] A. W. N., 
234, followed. Ghulam Khan v. Muhammad Hassan, I. L. R., 29 Cal., 167, 
explained. Muhammad Newaz Khan v. Alam Khan, I. L. R., 18 Cal, 414, - 
referred to. 
First APPEAL from the decree [Febr uary 17, 1903] of Babu 
Bipin Behari Mukerji, Subordinate Judge, Cawnpore. 
Proceedings to file an award under section 525 of the Code of 
Civil Procedure. 
The facts and arguments are fully set out in the judgment. 
Sundar Lal (with him Madan Mohan Malaviya), for the Respon- 
dents, took a preliminary objection to the effect that no appeal lay. 


J. N. Chaudri (with him Motilal Nehru), for the appellant, 
replied. 
The judgment of the Court was delivered bye 
a Gak Srantey, C.J.—This appeal arises out of the rejection by the 
Court below of an application to file an award under section 


525 of the Civil Procedure Code. The award was passed ir- 
= F, A. LLL of 1903. 


es 
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arbitration proceedings entered into by the parties without the 
intervention of the Court. The present appeal has been prefer- 
red against that order. A preliminary objection has been raised 
to the hearing of the appeal on the ground that no appeal lies from 
such an order. This question was the subject of determination 
by a Full Bench of this Court so long ago as the year 1884. In 
that year in the case of Bhola v. Gobind Dayal (*) it was held 
by four out of five Judges constituting a Full Bench of the Court, 
that an appeal does not lie from an order disallowing an appli- 
cation for the filling of an award under section 525 of the Civil 
Procedure Code. The learned advocate for the appellant, how- 
ever, relies upon an observation of Lord MAONAGIOTEN in a judg- 
ment of their Lordships of the Privy Council in the case of 
Ghulam Khan v. Muhammad Hassan(*) as being in conflict with 
the Full Bench ruling. At page 183 of that judgment his 
Lordship, in dealing with the provisions of the Code of Civil 
Procedure in relation to awards, classifies them under three heads, 
the last head being the case of awards which have been made in 
arbitration proceedings without the intervention of the Court. 
He observes that “ In cases falling under Heads I and IL proceed- 
ings described as a suit and registered as such must be taken in 
order to bring the matter—the agreement to refer or the award as 
` the case may be—under the cognizance of the Court. That is or 
may be a litigious proceeding—cause may be shown against the 
application— and it would seem that the order made thereon is a 
decree within the meaning of that expression, as defined in the 
Civil Procedure Code.” The learned Advocate relies upon these 
words as indicating that an order rejecting an application made 
by an applicant under section 525, as well as an order made in 
his favour, are both decrees within the meaning of “decree” as 
_ defined in the Code. As was pointed out by a Bench of this 
Court in the later case of Katik Ram v. Babu Lal(*) dealing 

with this question, the point for decision by their Lordships 
was a different one from that which is at issue before us. They 
say, “ The case before them was not upon the same basis as the 
present one, in which the parties had proceeded without the inter- 
vention of a Court until an application was made to file the award. 
The question, therefore, was not before them for decision.” Then 
they refer to the words which we have quoted from Lord Mac- 
NAGHTEN’S judgment and say, “It seems to us that what their 

(1) [1884] 1. L. R., 6 ALL, 186. 

(2) [1901] L L. R., 29 Cal, 167. 

(3) [1903] I. L. R., 26 AIL, 205. 
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Lordships said was intended to apply to cases where an order 
has been made directing an award to be filed and not to cases 
where such application is rejected.” We entirely concur in the 
view entertained by the learned Judges in this case. It ap- 


pears to us that their Lordships of the Privy Council 


only had in contemplation a case in which an order for the 
filing of an award was passed in pursuance of the provisions 


contained in section 525. This appears to be manifest from ` 


the earlier decision of their Lordships in the case of Muhammad 


Newaz Khan v. Alam Khan). In that case it was held: 


that the refusal of an application for the filing of an award 
under section 525 merely leaves the award to have its own ordi- 
nary legal effect. Lord Morris, in delivering the judgment of 
their Lordships, observes in the course of his judgment: “The 
first contention on the part of the appellants before their Lord- 
ships has been that the decree of the Subordinate Judge dismiss- 
ing the claim of Alam Khan to file the award, pursuant to section 
525 of the Code of Civil Procedure, has the effect, under section 
13 of the same Code, of ares judicata. One of the Judges of the 


aa 


Chief Court says that that contention was not very strongly ‘ 


pressed before them. It has been most strenuously urged before 
their Lordships, who cannot accede to it. Though the applica- 
tion under section 525 was refused, that merely left the award to 
have its ordinary legal validity. It could not be successfully 
contended that an award is not valid because the party in 
whose favour it was had never applied to have it filed in Court. 
Can then the refusal to file, or of an application made to do so, 
have the effect that the award can never be relied upon in 
any suit relating to the subject-matter dealt with by it?” . Now, 
if an order refusing to file an award does not amount to a res 
judicata, it follows that it cannot be a decree. Their Lovdships 
held in the case which we have last cited that it is not res judicata. 
Therefore it appears to us that it cannot be regarded as a decree, 
and consequently no appeal lies from it. The preliminary objec- 
tion is therefore allowed and the appeal is dismissed with costs, 
including fees on the higher scale. 
T. B. S. Appeal dismissed. 
(1) [1891] L L. R., 18 Cal, 414, 418. 


VOL. IJ HIGH COURT. . 


BHAGAT BEHARI LAL 
versus 
RAM NATH.* 
Limitation Act (XV of 1877), section ?7—Minority—Person entitled to 
make application. Order absolute—Act IV of 1882 8. 89. 

Held that the minority contemplated under section 7 of the Indian Limi- 
tation Act is of the person who is entitled to make an application at the 
time from which the period of limitation for the application is to be reckon- 

“ed. Hence when B a major obtained an order absolute under section 89 
of Act IV of 1882, on March 21, 1896, and died leaving him surviving the 
respondent his grandson who was then a minor and who attained majority 
in 1903, Held that the respondent could not take advantage of sectiou 7 of 
the Limitation Act as time began to run from the lifetime of B. Lachman 
Prasad v. Bhagwan Singh, [1889], A. W. N., 49 followed. 


First Appear from the order (October 13, 1904) of Pandit Girraj 


Kishore Dutt, Subordinate Judge of Moradabad, reversing the dec- 
ree (July 18, 1904) of Babu Lal Gopal Mukerji, Munsif of Nagina, 
` Application for execution of a decree 


Baijnath, the grandfather of the respondent, obtained a mort- 
gage decree on February 6, 1891, against the appellant and 
obtained an order absolute for sale of the mortgaged property 
on March 21, 1896. Subsequently on December 11, 1897, 
Baijnath died, leaving the respondent, then a minor, as his heir 


and legal representative. Ram Nath, the respondent, came of 


age in 1903 and put the decree in execution on April 9, 1904. 
His application was resisted inter alia on the ground of limita- 
tion. The Court of first instance allowed the plea and rejected 
the application; but the lower appellate Court relying on Godu 
Ram,.v. Ramswarup Ram(?) and Zamir Hasan v. Sundar(’), 
reversed the order of the Munsif and remanded the case under 
section 562, Code of Civil Procedure. 

Judgment-debtors appealed. 

Gulzari Lal, for the appellants. . 

Tej Bahadur Sapru, for the respondent. 

The judgment of the Court was delivered by 

Baxerui, J.—In our judgment this appeal must prevail. The 
question is, whether the application made by the respondent on 
the 9th of April, 1904, for execution of a decree under section 88 


of Act IV of 1882, passed on the 6th of February, 1891, was time- 
® F. A. F.O. 12 of 1905. 
(1) [1904] L, A. L. J. R., 407. 
(2) [1900] I L. R., 22 All, 199. 
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barred or not. The decree was obtained by Baijnath, the grand- 
father of the respondent, who also obtained an order absolute for 
sale on the 2Jst of March, 1896. He died on the 11th of December, 
1897, leaving the respondent, who was then a minor, as his heir 
and legal representative. The respondent attained majority in 
1903. It is manifest that the application of the 9th of April, 
1904, would be beyond time, unless the operation of limitation 
was saved by the provisions of section 7 of the Limitation Act. 
That section provides, that if a person entitled to institute a 
suit or make an application be, at the time from which the 
period of limitation is to be reckoned, a minor, he may institute 
the suit or make the application after attaining majority within 
the same period as would have otherwise been allowed for the 
suit or application. It is clear that the person, whose minority 
would save the operation of limitation, must be the person 
who was entitled to bring the suit or make the application, 
on the date from which the period of limitation for the par- 
ticular suit or application was to be reckoned. In this case; 
it is conceded that limitation should be reckoned from the 21st 
of March, 1896, the date of the order absolute for sale. The 
person, who was entitled to make the application for execu- 
tion on that date, was Baijnath who was not a minor. Conse- 
quently the present respondent could not avail himself of the 
benefit of section 7. The learned Subordinate Judge holds that 
as Baijnath and the respondent Ram Nath were members of a 
joint Hindu family, Ram Nath was interested in the decree and 
was therefore competent to take out execution. In this view 
the learned Subordinate Judge is in our opinion in error. The 
decree being in favow of Baijnath, he alone could take out 
execution of it, and during his lifetime Ram Nath could not 
have applied for execution. This is not disputed by the learned 
Vakil for the respondent. Consequently as limitation began 
to run against Baijnath, and he was the person who, at the 
time from which limitation had to Be reckoned, was the only 
person entitled to take out execution of the decree, the dis- 
ability of the respondent, his legal representative, cannot save 
the operation of limitation. In this view we are supported by 
the ruling of this Court in Lachman Prasad v. Bhagwan Singh(’). 
We allow the appeal, and setting aside the order of the Court 
below, restore that of the Court of first instance with costs i 
all Courts. eh 
X, L. S. Appeal decreed, 
(1) [1888] 8 A. W. N., 49. 
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Fort BENCH. 
RAM BAHADUR PAL AND OTHERS, 
Versus 
RAM SHANKER PRASAD PAL.” 


Code of Civil Procedure (Act XIV of 1882), section 584-—~ Disere- 
tion—Second Appeal—Co-sharers—Construction on joint land—Mandatory 
injunction—Special damage. 


Plaintiffs and defendant were co-sharers. Defendants built upon land 
which was common Jand. Plaintiffs thereupon brought a suit for a man- 
datory injunction. The Court of first instance granted the injunction, 
but the lower appellate Court finding that no special damage had occurred, 
and the plainifis had committed a similar wrong before, refused it. 

Held, that a second appeal would lie, although the granting of a man- 
datory injunction was a matter of discretion, inasmuch as (1) the defendant 
having built upon common land, the decision appealed against was con- 
trary to law as specified in the memorandum of appeal within the mean- 
ing of section 584 of the Code of Civil Procedure, and (2) the Court below 
had exercised not a judicial but an arbitrary discretion. 

Séemble—It is not the law that where a wrong has been previously 


committed by the plaintiffs, redress ought not to be given to them if a 


similar wrong is afterwards committed by the defendant. 

Where a co-sharer makes constructions upon common land, it is not 
necessary for a co-sharer, who has not acquiesced in such construction, 
to prove special damage. 

SECOND APPEAL from a decree (December 15, 1902) of W. 
Tudball, Esq. District Judge, Gorakhpur, reversing the decree 
(September 27, 1902), of Babu Lal Gopal Mukerji, Officiating 
Munsif of Basti. 

The plaintiffs brought a suit for demolition of a wall built by 
the defendant on the common land. The Court of first instance 
gave a decree, but on appeal, the District Judge, holding that the 
area was reclaimed by appellants, and that others (the plaintiffs 
included) who had done the same, had been allowed to build on 
the areas thus reclaimed without any objection, and that no 
special damage had accrued to any one, did not think it was a 
case in which a mandatory injunction was called for. He there- 
fore set aside the decree and dismissed the plaintiffs claim. 

The plaintifs appealed to the High Court. The case came 
on for hearing before Mr. Justice Brar on July 2, 1904, who 
referred the appeal to a bench of two Judges. When the appeal 

: 3 S, A. 209 of 1903, 
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was taken up by the Chief Justice and Mr. Justice BURKITT 
on March 11, 1905, it was contended on behalf of the respon- 
‘dent that where the Court ‘below had exercised its discretion 
in refusing to issue a mandatory,injunction, no second appeal 
lay under section 584, Civil Procedure Code. The Hon’ble 
Judges thereupon referred the case for decision to the Full 
Bench. l l 


The case coming on before a Full Bench of three Judges, 
Durga Charan Banerji, for the appellants, submitted that one of 
the joint-owners was not entitled to build on the common land 
without the consent of the others. He relied on 

Najju Khan v. Imtiaz-ud-din, [1895] I. L. R., 18 AIL, 115. ° 
Muhammad Ali Jan v. Faiz Baksh, [1896] I. L. R., 18 AU, 361. 

Govind Prasad, for the respondent, submitted (1) that where the 
lower appellate Court exercised its discretion, there was no second 
appeal under section 584, Civil Procedure Code; (2) that the 
High Court in second appeal ought not to interfere in the exer- 
cise of such discretion. He referred to ` 

Hamid Ali v. Gayadin, [1904] I. L. R., 26 Al., 327. 

Ganesh Singh v. Kaushal Singh, [1900] A. W. N., 55. 

Kaushal Singh v. Ganesh Singh, [1901] A. W. N., 53. 

Shadi v. Anup Singh, [1889] I. L. R., 12 AIL, 436, at pp. 437 and 438. 
Paras Ram v. Sherjit, [1887] I. L. R., 9 AH., 661. . 


The judgment of the Court was delivered by 


Srantey, C. J—This appeal was referred to a Bench of three 
Judges on the representation that questions arose in it which were 
the subject of conflicting decisions of this Court. We do not find 
that the decisions are conflicting. We desire in the first place to 

say that any observations which are made in this judgment ‘are 
directed to the particular circumstances of this case. Every case - 
of this nature must be decided in view of the facts which are es- 
tablished in evidence. It appears in this case that the defendant- - 
respondent and the plaintiffs-appellants are co-sharers in a certain 
village and that the defendant proceeded to erect a wall upon a 
portion of the common land. Immediately, on his commencing 
the building, proceedings were taken by the plaintiffs in the’ 
Criminal Court to prevent the continuance of the erection, but 
inasmuch as it was found that the defendant was in possession 
of the land upon which the wall was being eonstructed, the - 
Criminal Court could give no redress, and consequently it became 
necessary for the plaintifis to seek the aid of the Civil Court. 
Accordingly the suit, out offwhich"this appeal has arisen, was 
instituted. Now it has been established by the evidence that 
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the land in question is common land. It has also been found, 
and itis clear from the evidence, that so soon as the defendant 
began to construct the wall, the plaintiffs objected and took the 
proceedings to which we have referred. They thérefore in no 
way acquiesced in the building of the wall. Under these 
circumstances it seems to us that the right of the plaintiffs to main- 
tain the suit was clear, and so the Court of first instance decided. 
On appeal, however, the learned District Judge, though uphold- 
ing the view of the law propounded by the Court of first instance, 
came to the conclusion that the case was not one in which the 
Court in the exercise of its discretion should grant a mandatory 
injunction for reasons which appear to us to be wholly erroneous. 
He says in the course of his judgment, “ The lower Court’s view of 
the law no doubt is correct, but considering that the area was re- 
claimed by the plaintiffs and that others (the plaintiffs included) 
who have done the same, have been allowed to build on the areas 
thus reclaimed without any objection, and that no special damage 
has accrued to any one, I do not think that the case calls for 
the issue of any injunction.” 

Now the lower appellate Court admits that the view of the 
law propounded by the Court of first instance was correct, but 
comes to the conclusion that the Court ought not to grant a man- 
datory injunction because the plaintifis themselves had done a 
similar unlawful act to that for which they in this case sought 
redress, that is, in other words, that a wrong having been previ- 
ously committed by the plaintiffs, redress ought not to be given 
to them in respect of a wrong done to.them by the defendant. 
This is not the law. Then the learned District Judge says that 
no special damage has been proved. It is not necessary in a 
case of this kind to prove special damage. The fact that the wall 
has been constructed upon common land is of itself sufficient to 
call for the interference of the Court. Now two objections have 
been raised to the hearing of this second appeal. The first that 
no second appeal lies ungler the provision of section 584 of the 
Code of Civil Procedure, and the second, that this Court ought not 
to interfere when a discretion has been exercised by a Court such 
as was exercised by the lower appellate Court in this case. The 
answer to the first objection is that the case comes within section 
584. of the Code of Civil Procedure because the decision of the 
lower appellate Court was a decision contrary to law as speci- 
fied in the memorandum of appeal. The lower appellate Court 
admitted that the view of the law entertained by the Court of 
first instance was correct, but refused to apply the law to the 
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case. This is an answer to the first objection to the hearing of 
the appeal. As regards the second objection it can be equally 
readily disposed of. The Court below did not exercise a judicial 
discretion in*refusing a mandatory injunction. It exercised an 
arbitrary discretion, not such a discretion as can be termed a 
judicial discretion. For these reasons we allow the appeal, set 
aside the decree of the lower appellate Court, and restore the 
decree of the Court of first instance with costs in all Courts 
including in this Court fees on the higher scale. 
M. L. S, i Appeal decreed. 


BISHUN PRASAD AND OTHERS 
versus 
BINAIK PRASAD.* 
Hindu Law—Mitakshara—daughter’s son of first cousin a bandhu—heir. 


The list of bandhus given in the Mitakshara is only illustrative and not 
exhaustive. Girdhari Lal v. The Bengal Government, 12 M.I. A., 448 
referred to; hence a person who alleged himself to be the daughter's son 
of the first cousin of the prepositus is a bandhu and capable of inheriting. 
Rajkumar Sarvadhicary, Tagore Law Lectures, p. 713, referred to. 

APPEAL from an order (August 12, 1904) of Saiyid Muhammad 
Tajammul Husain, Subordinate Judge of Ghazipur, reversing a 
decree (April 26, 1904) of Babu Brij Bihari Lal, Munsif of 
Ballia. 

Suit for redemption of a mortgage. 
The relationship between the plaintiff and the mortgagor will 
appear from the following genealogical table :— 








SITA RAM. 
1i 7 
Tika. Akbar. 
Maina. 
Hem Karan. Chandu. ° | 
| | Doman. 
Mohan. Chatru, mortgagor. 
=Mahadei. 
Daulata. 


Binaik Prasad 
(daughter’s son), 
plaintif. í 
: © FA. F.O. 140 of 1904. 
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Chatru made a usufructuary mortgage in 1859 for Rs. 325. 
The profits of the property were to be taken by the mortgagee 
in lieu of interest and the mortgage was to be redeemed on pay- 
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ment of the principal. The plaintiff Binaik Pr asad, who is the Brsuvy Pa Pru 
daughter’s son of Mohan, a first cousin of the mortgagor Chatru, Bram Pri 


brought this suit for redemption on payment of principal on the 
ground that he as a bandhu was the heir of Chatru. He alleged 
that Chatru and Mohan were members of a joint Hindu family ; 
that Mohan pre-deceased Chatru ; that after Chatru’s death, Mo- 
han’s widow, Mahadei, got the property, and after her death, 
plaintiff's mother, Daulata, became entitled, and after her death 
the plaintiff became entitled. The defence was that under the 
Hindu Law the plaintiff was not an heir of Chatru and there were 
other persons in the line of Akbar, who were the heirs of Chatru. 
Those persons made an application to be made parties, but it was 
refused. The Court of first instance dismissed the suit, but the 
lower appellate Court reversed that decree and remanded the 
case under section 562 of the Code of Civil Procedure. 


Defendants appealed. 


J. N. Chaudrt (with him Abdul Majid and M. L. Agarwala), 
for the appellants, contended that the plaintiff was not entitled 
to redeem the mortgage as he was not in the line of heirs, being 
seven degrees removed. Although the list of bandhus given in 
the Mitakshara was by way of illustration, as held by the Privy 
Council, yét it could not be expanded ad infinitum. There must 
be a stop somewhere, otherwise the result would be that persons 
who could by no means be heirs to the deceased, would come in 
as bandhus. He referred to Mayne’s Hindu Law, 6th edition, 
pp. 762 and 763, and contended that the persons set out in 
the list there included all such bandhus as were capable of 
inheriting. 

Govind Prasad, for the respondent, referred to 

Rajkumar Sarvadhicary on Inheritance (Tagore Law Lectures,) p. 713, 
according to which the plaintiff would be in the line of heirs. 


The judgment of the Court was delivered by 

Baversi, J.—This appeal arises out of a suit for redemption 
of a mortgage by one Chatru in 1859. The plaintiff claims as 
heir to Chatra The relationship between him and Chatru is 
as follows :—Chatru’s paternal uncle was Hem Karan whose son 
was Mohan. The plaintiff, Binaik Prasad, is the son of Mohan’s 
daughter. The plaintiff is thus Chatru’s paternal uncle’s son’s 
daughter’s son, The only question is whether he is a bandhu of 
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the deceased and, as such, entitled to succeed to him. It has been 
held by their Lordships of the Privy Council in the case of 
Girdhari Lal y. The Bengal Government’), that the list of ban- 
dhus given in the Mitakshara is not exhaustive, so that if any 
one comes within the definition of bandhu, he is entitled to 
succeed, although not mentioned in the list. The paternal 
uncle’s son’s daughter’s son is within six degrees, the common 
ancestor of him and the deceased not being further removed 
from them than six degrees. He is therefore a sapinda as the 
term is understood in the Mitakshara. As he belongs to a 
different gotra from the deceased, he is his bandhu. This is the 
view of Messrs. West and Buhler (See Hindu Law, p. 489, and 
Mayne’s Hindu Law, p. 671, 6th edition). In the chart given by 
Mr. Sarbadhicary in his Tagore Law Lectures, p. 713, the son of 
the paternal uncle’s son’s daughter is enumerated among bandhus. 
The plaintiff in this case is, therefore, the bandhu of the deceased 
Chatru. It was not alleged on behalf of the defendants-appel- 
lants that there was any other relative of Chatru in existence 
nearer to him than the plaintiff, and the Court below has found 
that there is none. The plaintiff is therefore entitled to main- 
tain the suit. The appeal fails and is dismissed with costs. 
J. B. L. Appeal dismissed. 
(1) [1868] 12 M. I. A., 448. 
RAM CHANDAR 2 
versus 
CHHEDA LAL AND OTHERS.” 


Guardian and Wards Act (VIII of 1890), ss. 16, 29 and 30—Effect 
of appointment of guardian.—Minority of a person not confined to any 
particular district—Sale by certificated guardian without previous 
permission of Court voidable at minor's option when he becomes major— 
Minor sued as major—Deeree not binding—Restitution by minor of bene- 
fits received. Se 
A person cannot be a major in one district, and a minor in another. 

When a Court acting under the provisions of the Guardians and Wards 

Act (VII of 1890) appoints a guardian of a minor’s property in one dis- 

trict, the guardian becomes the guardian of his property in all districts. 
The object and intention of the Legislature in passing section 16 of the 

Guardians and Wards Act was that the Court before which proceedings 

might be taken by any certificated guardian should, when apprised of the 

fact of the appointment of a guardian, recognise and accept the guardian as 
duly appointed and give effect to the order of appointment. It is a direc- 


tory section, and doesnot in any way affect or prejudice the status ofa ` 
certificated guardian when appointed generally over the property of a — 


* F. A. No. 221 of 1902. 
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minor. The effect of the appointment of a guardian under the Guardians 
and Wards Act is that the guardian becomes the certificated guardian 
for all purposes until he is discharged and cannot lay aside his status as 
such and pose as a natural guardian. 

Section 29 of the Act forbids any mortgage or chargo or transfer by 
sale, gift, exchange or otherwise of any part of the immovable property of 
a ward without a previous permission of the Court. Section 30 gives the 
power to any person affected by a disposal of immovable property by a 
guardian in contravention of the provisions of section 29, to avoid such 
transfer of the property. - 

Tn this case, the minor who sought to avoid the unauthorised sale of 
his immovable property by his guardian, agreed to make restitution in 
respect of any advantage which he or his property might have derived 
from the sale in question. 

Where a minor was sued as a major, and a decree passed against him, 
held that the decree was not binding upon him. 

First APPEAL from the decree (May 31, 1902) of Babu Pra- 
matha Nath Banerji, Officiating Subordinate Judge, Moradabad. 


Suit for possession. 
The facts and arguments are set forth in the judgment. 
Plaintiff appealed. 


Sundar Lal (with him Motilal Nehru and Tej Bahadur Sapru), 
for the appellants. 


J. N. Chaudri (with him Gokul Prasad), for the respondent. 


The judgment of the Court was delivered by 


Srantey, C.J.—The suit out of which this appeal has arisen 
was instituted by the plaintiff Ram Chandar for cancellation 
of a sale deed executed on the 7th of October, 1898, by Musam- 
mat Chandermani Debi, the mother of the plaintiff, in favour 
of the defendant Chheda Lal, and for recovery of the property, the 
subject-matter of the sale. The property belonged to Anant Ram, 
father of the plaintiff, who was a resident of Puri in the district 
of Cuttack in Bengal. He died on the 30th of August, 1885, 
leaving the plaintiff his only son and his widow Musammat Chan- 
dermani Debi. The plaintiff was then a minor, having been born 
on the 26th of May, 1879. Musammat Chandermani applied to 
the District Judge of Cuttack under the provisions of the Quar- 
dians and Wards Act, VII of 1890, to be appointed guardian of 
the person and property of the plaintiff, and on that application 
an order was passed on the 18th of January, 1895, appointing 
her guardian generally of his property and his person. It 
appears that she sold the property in dispute in this suit on the 
Tth of October, 1898, to the defendant, Chheda Lal, for a sum of 
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Rs. 4,000, without having obtained permission from the Court to 
do so, as is requisite under the provisions of section 29 of the Act 
to which we have referred. Karamat Khan, who was a co-sharer 
in the village in which the property is situate, brought a suit for 
pre-emption of that sale against Chheda Lal and impleaded 
therein the plaintiff, treating him as a major, although, at the 
time he was under the age of 21 years. No guardian ad litem 
was appointed and Musammat Chandermani Debi was not a 
party to the suit. A decree was passed in favour of the plaintiff 


in that suit on the 23rd of April, 1900, which was afterwards 


affirmed on appeal by the Additional Judge. The plaintiff did 
not attain his majority until the 26th of May, 1900. Therefore the 
decree which was passed against him on the 23rd of April, 1900, 
was clearly not binding upon him, he not having been properly 
represented in the suit. Later on, on the 18th of May, 1901, 
Karamat sold a portion of the property to the defendant, Musam- 
mat Ram Dei. The present suit was instituted by the plaintiff on 
the 9th of July, 1901, for a declaration that the sale carried out 
by Musammat Chandermani was not binding upon him and 
ought to be cancelled and for recovery of the property, the 
subject-matter of that sale. 

A number of defences were set up by the defendants, and 
amongst others, it was contended that the plaintiff ought in the 
pre-emption suit to have set up the invalidity of the sale, and - 
not having done so, he is estopped now from questioning that 
sale. It was also contended that the plaintiff ought to have 
taken proceedings in execution under the provisions of section 
244 of the Code of Civil Procedure and that a suit at his instance 
did not lie. There was a further contention advanced in the 
Court below, namely, that the plaintiff attained majority on arriv- 
ing at the age of 18 years, so far as regarded any property which 
was situate outside the jurisdiction of the District Judge of 
Cuttack, and therefore the plaintiff was of age at the time when 
the pre-emption suit was instituted and the decree therein 
passed. The learned Subordinate Judge has upheld all the 
pleas raised by the defendants and has dismissed the plaintifi’s 
suit, We shall shortly refer to his judgment. He says in it 
as regards the pre-emption proceedings that the plaintiff was 
a minor at the time, but that he was representad in the suit by 
his mother as his guardian, and he further says that the plaintiff 
was in those proceedings “properly represented.” We find 
that he is clearly in error as regards this. The plaintiff's guardian 
was no party to the proceedings whatever. The plaintiff was 
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sued as an adult and as the vendor of the property, and he was 
not represented by any guardian. Labouring under this mis- 
take the learned Subordinate Judge attached no weight to the 
rulings which were relied on by the plaintiff and which are 
referred to in the judgment as having no bearing upon the 
case('). We cannot understand how the learned Subordinate 
` Judge fell into the error in regard to the facts which he 
appears to have done. A glance at the suit shows that the 
plaintiff was not represented in the pre-emption proceedings by 
his mother as guardian. He was treated as an adult through- 
out and had not the advantage of the protection of the guardian 
appointed by the Court. Then the learned Subordinate Judge 
‘has fallen into an error in supposing that the plaintiff could 
have objected to the execution of the pre-emption decree under 
the provisions of section 244 of the Code of Civil Procedure. 
It is obvious that section 244 does not bar the suit. The 
plaintiff could not have taken any steps under this section, 
inasmuch as the Court could not have listened to him if he 
contended that the decree which was obtained was not bind- 
ing upon him or wasa bad decree. Moreover, if he had taken 
any steps under section 244 and had got rid of the pre- 
emption decree, the property would still have remained in the 
hands of the vendee Chheda Lal. The learned advocate for the 
respondents has properly admitted that he cannot support the 
decision of the Court below so far as it is based upon the two 
matters to which we have referred. 

We next come to the ruling of the Court below, that though 
the plaintiff was a minor at the time of the sale and at the 
time of the pre-emption proceedings as regards property situate 
in Cuttack, yet as regards property situate outside that district, 
he was of full age. This ruling also the learned advocate 
for the respondents admitted he was unable to support. But 
he endeavours to support the decree upon the construction 
which he asks us to place upon the provisions of section 
16 of the Guardian and Wards Act of 1890. That section 
provides that “if the Court appoints or declares a guardian 
for any property situate beyond the local limits of its juris- 
diction, the Court having jurisdiction in the place where the 
property is situate, shall, on the production of a certified 
copy of the order appointing or declaring the guardian, ac- 
cept him as duly appointed or declared and give effect to the 
order.” The contention of Mr. Chaudri is that inasmuch as 
a certified copy of the order appointing the plaintiff's mother, 

Q) [L L. R., 11 Bom., 133, 12 Bom., 18, and 21 A. W. N. 147.—En.] 


46 


CIVIL. 


1905. 
vy 
Ram CHANDA 


v. 
CHREDA Lar 


Stanley, C. J 


64 


CIVIL. 
1905. 
v 
AM CHANDAR 
D. 
MAHEDA LAL. 


tanley, C.J. 


HIGH COURT. [A. L. J. R. 


guardian of plaintiff's property and person in Cuttack, was not 
produced before the Court at Moradabad, the plaintiff's mother 
was not the certificated guardian in the district of Moradabad, 
but remaimwed the natural guardian of the plaintiff so far as 
regarded his property in the district of Moradabad, and could 
deal with itas such. We are wholly unable to accede to this 
argument. It appears to us that once the mother of the plain- 
tiff was appointed certificated guardian in Cuttack of the pro- 
perty generally of the plaintiff, she was certificated guardian 
of his property in all districts. The object and intention of the 
Legislature in passing section 16 of the Guardians and Wards Act 
was that the Court before which proceedings might be taken by 
any certificated guardian should, when apprised of the fact of the 
appointment of guardian, recognise and accept the guardian as 
duly appointed and give effect to the order of appointment. It 
is a directory section and does not in any way affect or prejudice 
the status of a certificated guardian when appointed generally 
over the property of a minor. The effect of the appointment of 
a guardian under the Guardians and Wards Act is that the 
guardian becomes the certificated guardian for all purposes until 
he is discharged and cannot lay aside his status as such and pose 
as a natural guardian. 

We may further point ont that under the provisions of section 
3 of Act IX of 1875, a minor of whose person or property a 
guardian has been appointed by any Court of Justice, in this case 
the District Judge of Cuttack, shall be deemed to have attained 
his majority when he has completed his age of 21 years and not 
before. This section is operative generally when once a certifi- 
cated guardian has been appointed, and it is idle to contend 
that a minor can be a major in one district and a minor in 
another. 

Turning now to sections 29 and 30 of the Guardians and Wards 
Act, we find that section 29 forbids any mortgage or charge or 
transfer by sale, gift, exchange or otherwise, of any part of 
immovable {property of a ward without a previous permission of 
the Court, and that section 30 provides that a disposal of immov- 
able property by a guardian in contravention of the provisions 
of section 29 is voidable at the instance of any other person 
affected thereby, that is, any person other than the guardian, e.g., 
the minor in this case. It follows from this that the sale which 
was carried out by the plaintiffs certificated guardian without 
the permission of the Court was voidable at the instance of the 
plaintiff. He has chosen to avoid the sale, and there is nothing 
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‘whatsoever to prevent him from doing so. He has not been 
guilty of any such conduct as would operate as an estoppel or 


preclude him from exercising the option which the Legislature has. 


given to him. Itis said, however, that the plaintiff has benefited 
by the sale which has taken place, and that incumbrances affect- 
ing his property have been discharged out of the proceeds of the 
sale. The learned advocate for the appellant has expressed the 
willingness of his client to make restitution in respect of any 
advantage which he or-his property may have derived from the 
sale in question. This being so, we cannot pass a formal decree 
in the appeal without the determination of two issues which we 
propose to remand to the lower Court with a view to ascertaining 
what, if any, advantage has been derived by the plaintiff or by 
his estate out of the sale effected by his mother. We therefore 
remand the following issues :— 

(1) What portion, if any, of the purchase moneys paid on 
the occasion of the sale by the plaintiff's mother in the pleadings 
mentioned has been expended for the benefit of the plaintifi’s 
estate, or for his support, education or marriage ? 


(2) Whatare the respective values of the property, the subject- . 


matter of the sale, now in the hands of Hakim Chheda Lal and 
the purchasers from Karamat Khan respectively ? 

With the second issue the plaintiff has no concern. 

We accordingly refer these issues under the provisions of section 
566 of the Code of Civil Procedure. The Court below will be at 
liberty to take such relevant evidence as may be advanced by the 
parties. On return of the findings the usual ten days will be 
allowed for filing objections. 


We reserve the question of costs. 
T. B. & Issues remitted. 





ALI AKBAR AND OTHERS 
VETSUS 
KHURSHED ALI AND ANOTHER.” 


Civil Procedure Code (Act XIV of 1882), ss. 623, 629-—Suficient cause 
—Order admitting review—Appeal. 

Held per (BANERII, J.) that an appeal from an order admitting a review can 
only be brought on the three grounds mentioned in section 629, Code of Civil 
Procedure.* The insufficiency of the reason for which an application for re- 
view is admitted $% not one of the grounds upon which an appeal would lie. 

Held per (Rionarps, J.) that when an appeal is dismissed on the ground 
that the Court-fee paid was insufficient and this was subsequently dis- 
covered to be a mistake, it was a sufficient ground for admitting a review 
and was clearly sufficient cause within the meaning of section 623. 


*F. A. F. O. 146 of 1904. 
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First Aprean from an order (Seats nber 24, 1904) of pak 
Maula Buksh, Subordinate Judge of Aligarh. 

Application for review of judgment. 

Plaintiffs filed a suit for pre-emption. The office report% 
that the Court-fee paid was insufficient. The plainti at 
good the deficiency beyond time. Hence the suit was”  .nissed. 
Their appeal to the Subordinate Judge was also” .smissed on 
the same ground. They thereupon filed the application, out of 
which this appeal arose, for review of judgment on the ground 
that, as a matter of fact, the Court-fee paid was sufficient. 

The Subordinate Judge allowed the application holding that 
it was a sufficient ground. 

Defendants appealed. 

Abdul Raoof, for appellants. 

Ghulam Mujtaba, for respondents. 






The following judgments were delivered :— 

Baxerri, J—This is an appeal from an order admitting an 
application for a review of judgment, and is made on the ground 
that the Court, in granting the application, has contravened the 
provisions of section 626 of the Code of Civil Procedure. The 
only clause of section 626 which may apply to the case is 
clause (b) of the proviso to that section. The first paragraph 
of the section does not apply, nor does the second. As the Court 
has recorded reasons for granting the application, clause (b) of 
the proviso is, in our judgment, inapplicable, as the lower Court 
has not granted the application on the ground of discovery of 
new evidence. It was of opinion that there was other sufficient 
reason for granting the application within the meaning of sec- 
tion 623. Whether the Court was right or wrong in its opinion 
on that point, is not a matter which we need consider in this 
appeal, inasmuch as an appeal from an order admitting a review . 
can be brought on one of the three grounds mentioned in section 
629, and on those grounds only. The insufficiency of reason for 
which an application for review is admitted is not one of the 
grounds mentioned in that section ; the appeal, therefore, fails, 
and is dismissed with costs. 

Ricwarps, J.—I concur. I think that if after.a suit had been 
dismissed on the technical ground that the stamp as originally 
insufficient, it was subsequently found that the stamp was all 
along sufficient, that fact constitutes a most fitting ground for 
granting a review and is clearly “other sufficient ground” within 
the meaning of section 623. 

M. L. N. Appéal dismissed. 
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PARBHU 
versus 
JWALA.* 

Hindu Law—Partition between brothers—Re-union—Requisites. 

To constitute a reunion as contemplated by Hindu Lav, it is not enough 
that the parties who separated should again become joint in residence ; 
what is further necessary is that they should again become associated in 
estate and be in joint possession of the property held by them. Gopal 
Chunder Daghoria v. Kenaram Daghoria, 7 W. R., 35, referred to. 

SECOND APPEAL from the decree (August 27, 1903) of Munshi 
Mata Prasad, Subordinate Judge, Moradabad, reversing the 
decree (April 28, 1903) of Pandit Mohan Lal Sandal, Munsif. 

Suit for possession. 

The plaintiff's case was that he was one of five brothers who 
had separated from one another. One of these, Ganga Bishun, 
died without leaving any issue. The plaintiff claimed his share 
in the estate left by the deceased brother, and alleged that the 
defendant-respondent had wrongfully got into possession of. the 
entire estate. The other surviving brothers also were made 
defendants to the suit, but they did not enter appearance. The 
defence raised by Jwala was that he and Ganga Bishun, deceased, 
had reunited, and therefore he alone was entitled to succeed to 
the estate of Ganga Bishun. The Munsif decreed, but the Sub- 
ordinate Judge on appeal dismissed the suit. The material find- 
ings of the Subordinate Judge are embodied in the judgment of 
the High Court. 

Plaintiff appealed. 

Gokul Prasad, for the appellant, contended that-the mere finding 
that the defendant and Ganga Bishun remained, after partition, 
joint in residence, food and property, for the sake of convenience, 
was not sufficient to establish a case of re-union. What should 
have been proved to support the case of reunion was a deliberate 
junction of estate. He referred to 

Gopal COhunder Daghoria v. Kenaram Daghoria, [1867] 7 W. R., 35. 


Tej Bahadur Sapru for the respondent, was not called upon to 
reply. ° 

The following judgment was delivered by 

Baneri, J.—The appellant brought the suit out of which this 


appeal has arisen for possession of a } share of the estate left by 
? S. A. 1154 of 1903, 
LXV 


46 


Crvin. 


1905. 
—— 


March 11. 


Banerdl, J. 


Banerji, J 


8 
CrvIt. 


1905. 
vo, 
PARBHU 
Ù. 
J WALA. 








Banerji, J. 


— 


HIGH COURT. fA. L. J. R. 


his brother, Ganga Bishun. Ganga Bishun and his brothers had 
partitioned their ancestral property ; he was a bachelor, and at 
the time of bis death left four of his brothers surviving. The 
plaintiff is one and the defendant Jwala is another. As one 
of these four brothers, the plaintiff claims + of Ganga Bishun’s 
estate. Jwalaresisted the suit upon the ground that after the 
partition referred to above, Ganga Bishun had reunited with him, 
and was up to the day of his death joint with him, and that he 
is entitled to succeed to Ganga Bishun’s estate as an associated 
brother in preference to the separated brothers. There can be 
no doubt that if a reunion contemplated by the Hindu Law 
took place between Ganga Bishun and Jwala, the latter suc- 
ceeded to the whole of Ganga Bishun’s estate on his death. The 
question is whether there was such a reunion. It is true, as 
held in Gopal Chander Daghoria v. Kenaram Daghoria(*), “ that 
mere living together in one residence does not constitute a 
reunion, but there must be a junction of the estate.” In this case 
the finding of the lower appellate Court is that there was such a 
junction. The learned Subordinate Judge states in his judg- 
ment, “that even after partition the shares of the plaintiff and 
Ganga Bishun were kept joint, the two brothers collecting rents 
and cultivating lands jointly”. The learned Judge evidently 
means the defendant, and not the plaintiffand Ganga Bishun, 
as subsequent statements in the judgment show. He further 
finds that “the defendant and the deceased remained joint in re- 


sidence, food and-property, and that the defendant is an associat- 


ed brother of the deceased.” I understand the finding to be 
that the defendant and the deceased were associated in estate 
and were in joint enjoyment of the property held by both. These 
findings clearly amount to a finding of ‘a mode of reunion 


‘after partition; such as the Hindu Law contemplates, sanctions 


and requires. Upon this finding the Court below was justifi- 

ed in dismissing the plaintiff's claim, and I dismiss this appeal 

with costs. : 

T. B. S. o Appeal dismissed. 
(1) {[1867]7 W. R., 35. 
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WAHID-UN-NISSA AND OTHERS œ 
versus 
GIRDHARI AND anoruer.* 


Code of Civil Procedure (det XIV of 1882), sections 244, 311—Ane-'s- 
tral propertyj—Auetion sale—Allegation of Fraud. 


Held that an application to have a sale set aside on the ground of frand 
can be made under section 244 of the Code of Civil Procedure evn 
after the confirmation of sale. Moti Lal Chakrabutty v. Russick Chand ‘a 
Banerji, I. L. R., 26 Cal., 326 ; Durga Charan Mandal v. Kali Prasanna 
Sarkar, I. L. R., 26.Cal., 727; Prosonno Kumar Sanyal v. Kali Dis 
Sanyal, I. L. R., 19 Cal, 683, referred to. 


Execution SECOND APPEAL from the order (March 18, 1904) uf 
J. H. Cuming, Esq., Additional Judge of Aligarh, reversing the 
order (January 9, 1904) of Babu Pramatha Nath Banerji, Muns.f 
of Khurja. 


The decree-holders, respondents, got the ancestral property cf 
the judgment-debtors, appellants, sold by the Civil Court by repre- 
senting it to be non-ancestral. The sale took place‘on September 
28, 1902, and was confirmed on November 20, 1902. The judg- 
ment-debtors, on Juné 30, 1903, put in an application under sec- 
tion 244, Code of Civil Procedure, asking the Court to set aside 
the auction sale which was alleged to have been brought abou; 
by fraudulent representations of the decree-holders. The Cour; 
of first instance allowed the application and set aside the sale 
The learned Additional Sessions Judge on appeal relying or 

Rash Behary Mandal v. Rakhal Charn Mandal, [1897] 1 C. W, N., 708, 


held that the judgment-debtors’ application could not be treated as 


one under section 244, Code of Civil Procedure, after the confir- 
mation of sale, and therefore rejected it as barred by limitation. 


J udgment-debtors appealed. 


Satya Chandra Mukerji, for the appellants, cited and comment- 
ed upon 
Sukhdeo Rai v. Sheo Ghulam, [1882] I. L. R., 4 AIL, 382 ; 
Golam Ahad Chowdhry v. Judhistar Chundra Shaha, [1902] I. L. R., 30 Cal., 
142; ° 
Moti Lall Chakrbutty v. Russick Chandra Bairagi [1896] 3 C. W. N., 395 ; 
Jagan Nath Gorai v. Watson and Company, [1892] I. L. R., 19 Cal., 341; 


Prosunno Kumar Sanyal v. Kali Das Sanyal, [1892] I. L. R., 19 Cal, 683; : 


Durga Charan Mandal v. Kali Prasanna Sarkar, [1899] I. L. R., 26 Cal., 727 ; 


Rash Behary Mandal v. Rakhal Charn Mandal [1897] 1C. W. N., 708, 
"E 8. A 390 of 1904, 
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[Banerst, J., referred to Basti Ram v. Futtu, [1886] I. L. R., 
8 All, 146.] 

G. W. Dillon (with him Satish Chandra Banerji), for the res- 
pondents, cited 


Madan Makund Lal v. Jamna Kaulapuri, [1898] 2 A. L. J R., 123. 
Balkrishna v. Maswma Bibi, [1892] I. L. R., 5 All., 142, 157, P. C. 


and submitted that in the present case there was no deception. 
The judgment of the Court was delivered by 
Baneri, J.—The respondents obtained a decree for sale 

against the appellants and caused certain property to be sold on 
the 20th of September, 1902. The sale was confirmed on the 
20th of November, 1902, the decree-holders themselves being the 
auction purchasers. The judgment-debtors made the application, 
out of which this appeal has arisen, on the 30th of June 1963, 
purporting to bring it under the provisions of section 244 of the 
Code of Civil Procedure on the allegation that the sale of the pro- 
perty had been brought about by the decree-holders by perpetrat- 
ing a fraud both upon the Court and upon the judgment-debtors. 
Tt issaid that the property which was sold was ancestral property 
and that the execution of the decree should have been transferred 
to the Collector under the provisions of section 320. The applica- 
tion of the judgment-debtors makes various allegations of fraud in 
respect of the execution proceedings and the auction sale. The 
Court of first instance allowed the application and set aside the 
sale. On appeal the learned District Judge refused to go into the 
merits of the case, being of opinion that the application could not 
be properly made under the provisions of section 244, and that no 
appeal lay tohim. This view is opposed to several rulings of the 
Calcutta High Court which have been cited tous. We may refer to 
Moti Lal Chakrbutty v. Russick Chandra Batragi(?), Durga Charan 
Mandal v. Kali Prasanna Sarkar(*). Tn the case last mentioned 
it was held that an application to have a sale set aside on the 
ground of fraud could be made under section 244, even after the 
sale was confirmed. This view seems to be in consonance with 
the principle of the ruling of the Privy Council in Prosunno 
Kumar Sanyal v. Kali Das Sanyal(*). The lower appellate 
Court was therefore wrong in refusing to entertain the appeal 
and to try the questions raised in the case by the parties. We 
need hardly point out that if the representatign made by the 
decree-holder that the property was non-ancestral was not in 
fact correct, that fact alone would not make his conduct fraudu- 
lent unless the representation was made with fraudulent intent. 
As, however, the case was decided upon a preliminary point and 


(1) [1896] I. L. R., 26 Cal, 326. (2) [1899] L L. R., 26 Cal., 727. 
(3) [1892] I. L. R., 19 Cal, 683. 
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the decision upon that point is in our opinion erroneous, we allow Crvin. 
the appeal and remand the case under section 562, Civil Proce- 1905. 
dure Code, for trial upon the merits. Costs here and hitherto —~ 
will follow the event. 5 MENi 
M. L. S. Appeal decreed—Cause remanded. GHRDHARI. 
aaa Banerji, J 
PAHALWAN SINGH, 
versus 
SATRUPA KUAR.* omii 
Jurisdiction—Civil and Revenue Courts—Occupancy holding, mortgage of 1905. 
A k + —— 
—Sub-tenani—Hjectment proceedings. May 31. 
In a suit instituted in the Civil Court by the mortgagee of an occupancy June 2. 
holding for recovery of possession, the District Judge held that (1) the B J 
suit was not maintainablo in the Civil Court; (2) the decision of the Bicep: 


Revenue Court in a former ejectment proceeding was conclusive against ER 
the plaintif, 

Per Bayer, J.—The dispossession of the plaintiff's sub-tenant amount- 
ed to his dispossession, and his own dispossession to that of the occupancy 
tenant whose mortgagee he was. As the occupancy tenant took no steps 
to recover possession of the holding within the six months, his right had 
determined, and the plaintiff, deriving his title from the former, had 
consequently lost his title. 

Per Ricnarps, J.—The policy of the law as gathered from the Rent 
Act of 1881 and the Tenancy Act of 1901 is that occupancy tenants 
shall not have any right to transfer their occupancy interest. The 
policy of the law also as to the Court in which all rights and ques- 
tions between landlords and tenants of this class are to be decided 
is equally clear, namely, that the Revenue Court, and not the Civil 
Court, should try such questions. A mortgagee of a tenant's interest 
has always a frail security, for the moment the tenancy is determined, 
his security is gone. Consequently, where the original tenant cannot 
bring a suit for possession, a person claiming through and under him 
cannot have rights which he has not. Any person who in spite of the 
clear policy of the law lends money on the security of an occupancy 
holding takes a security which is only of any value so long as he is 
permitted to remain in actual occupation. He cannot complain if he 
finds it difficult or impossible to enforce rights which are against the 
policy of the law. Khali Ram v. Nathu Lal, I. L. R., 15 All, 219 
(Œ. B.), explained. _ 


SECOND Apprat from a decree (July 6, 1903) of Louis Stuart, 
Esq., District Judge of Farukhabad, feversing the decree (May 
28, 1903) of Babu Upendra Nath Sen, Munsif. 


Suit for possession. 





The facts of the case were as follows :— 
One Bhikka was an occupancy tenant of the plots in dispute. 
He mortgaged it with possession to the plaintiff in 1874. Bhikka 
#5., A. No. 822 of 1903. 
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died in 1887 and his son, Tula, took possession, The plaintiffs 
brought a suit against Tula and recovered possession. In Decem- 
ber, 1902, Rani Satrupa Kuar, the zamindar, sued one Dal in the 
Revenue Court for ejectment from the plots in dispute alleging 
that he was her tenant. Dal pleaded that he was the tenant of the 
plaintiff. Thereupon the plaintiff was made a defendant in the 
suit for ejectment, and it was decided by the Revenue Court that 
Dal was a tenant of Satrupa Kuar and was liable for ejectment, 
and he was ejected in December, 1902. The plaintiff brought 
the present suit in the Court of the Munsif for recovery of posses- 
sion. The Munsif decreed the suit, but the District Judge re- 
versed that decree. The District Judge held that the plaintiff 
was bound by Dal’s ejectment and could not bring any suit, and 
that the suit could not be brought in a Civil Court. 


Plaintiff appealed. 


Gulzari Lal, for the appellant, submitted that the decision of 
the Revenue Court in the ejectmént case could not operate as a 
bar to the institution of the present suit in the Civil Court, in- 
asmuch as the Revenue Court had no jurisdiction to entertain the 
present suit. The plaintiff, not being a tenant of the zamindar, 
could not sue in the Revenue Court for possession of the plots in 
dispute. As a mortgagee entitled to possession he could sue 
in a Civil Court only. In any case, an appeal having been pre- 
ferred to the Judge, he ought to have taken cognisance of the 


case and decided it on the merits. He referred to 
Sections 196 and 197 of the N.-W. P. Tenancy Act, 
Khiali Ram v. Nathu Lal, [1893] I. L. R., 15 AN., 219. 


Mohan Lal Nehru (for Motilal Nehru), for the respondent, 
submitted that the only Court which had jurisdiction was a 
Revenue Court. The tenant could not sue in the Civil Court. 
The plaintiff, as a representative of the tenant, should not be 
allowed to do what the tenant himself could not have done. 
Moreover, the mortgagee was a tenant of the zamindar. He 
referred to the definition of the word “ tenant” in section 4 and 
to section 79 and Schedule 4, group 3, No. 30, of the N.-W. P. 
Tenancy Act. l 


In the present case Dal was dispossessed in 1902, the conse- 
quence of which was the dispossession of the plaintiff. The 
plaintiff's dispossession amounted to the dispossession of the 
original tenant. The remedy of the tenant when he is wrong- 
fully dispossessed, is by a suit in the Revenue Court. Such a 
suit was admittedly not brought by the original tenant.- - He. 
therefore lost his right to recover possession. He having lost 
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his right, the plaintiff who had only a right to occupy and no- 
thing more, could not recover possession. 

Gulzari Lal in reply. 

The following judgments were delivered :— 
> Banerst J.—This was a suit for recovery of possession of 
certain plots of land which formed the occupancy holding of 
one Bhikka. He mortgaged the occupancy holding to the plain- 
tiff by a usufructuary mortgage in 1874. The plaintiff sub-let 
the land to one Dal. After the death of Bhikka, the zamindar, 
defendant to this suit, applied to the Settlement Officer to expunge 
the name of Bhikka from the revenue papers and enter her name 
in regard to the holding which she alleged had lapsed to her. 
The Settlement Officer ordered the name of Dal to be entered 
as the sub-tenant of the zamindar. The zamindar thereupon 
sued in the Revenue Court for the ejectment of Dal. That suit 
was résisted by Dal on the allegation that he was not the tenant 
of the zamindar, but was the tenant of the present plaintiffs, the 
mortgagee from Bhikka. The plaintiff was added as a party to 
that suit, and in the result the Revenue Court ordered the oject- 
ment of Dal. This was on the 20th of December, 1902. The 
plaintiffs thereupon brought the present suit in the Civil Court 
to recover possession of the holding, on the ground that Dal 
was his tenant and that he was entitled to remain in possession 
as mortgagee from the original tenant, Bhikka. The Court of 
first instance decreed the claim, but the lower appellate Court 
dismissed it on two grounds, first, that the suit was not 
maintainable in the Civil Court, and second, that the deci- 
sion of the Revenue Court in the ejectment suit was con- 
clusive against the plaintiff. 1 do not think that the view of 
the learned Judge is correct. However, I do not deem it 
necessary to decide the questions which he considered. In 
my opinion the suit was bound to fail upon another ground, 
namely, that the ejectment of Dal by the Revenue Court amount- 
ed to the ejectment of “the plaintiff and the ejectment of the 
plaintiff amounted to the ejectment of the original tenant, whose 
son, Tula, may be deemed to have succeeded to the tenancy. 
This took -place on the 20th of December, 1902. Tula, who 
became tenant after the death of his father of the occupancy 
holding, having thus been dispossessed, could have sued to be 
restored to possession within six months from the date of dis- 
possession. He has not done so and the six months have expired. 
Consequently his right to the holding has become extinct and 
lie has ceased to be the tenant of the holding. As the plaintiff 
derives his title from the tenant and as the tenancy has come 
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to an end, the plaintiffs title to remain in possession as mort- 
gagee has determined. Therefore he is not entitled to be 
restored to possession of the land in suit. For this reason he 
could not succeed in his suit, and the Court below has rightly 
dismissed it. I would accordingly dismiss the appeal with costs. 

Ricusrps,. J.—The plaintiff in the present suit claims posses- 
sion of certain plots of land. He bases his claim on the fact that 
in the year 1874 an occupancy tenant made or purported to 
make to him a usufructuary mortgage of the occupancy holding. 
The plaintiff being unable or finding it inconvenient to occupy 
the holding himself, he put one Dal into possession. The 
zamindar, finding this Dal into possession, brought a suit by way 
of ejectment to recover possession. This suit was brought in 
the Revenue Court, and in the course of the proceedings, it being 
discovered that Dal was in possession under the plaintiff in 
this suit, claiming to be his tenant, the latter was added as a 
party, and the Court proceeded to find that Dal was a tenant-at- 
will of the zamindar and gave a decree in ejectment. It is quite 
clear that the intention of the legislature as demonstrated by 
the Rent Act of 1881 and the Tenancy Act of 1901 is to prevent 
occupancy tenants from transferring their occupancy interest. 
That it was the intention of the Legislature that all rights and 
questions between landlords and tenants of this class should be 
decided in the Revenue Court is equally clear. It is said that 
in a Full Bench case, Khialt Ram v. Nathu Lal(*), this Court 
decided that, notwithstanding the words of section 9 of Act No. 
XTI of 1881, an occupancy tenant has power in some way to 
pledge his occupancy right, Assuming, that the Full Bench 
did so decide, it is quite clear from their judgment, which is to 
be found at page 230, that the Court never intended to interfere 
with the rights of the zamindar to recover possession and 
determine the occupancy by any legal means. A mortgagee of 
a tenaut’s interest has always a very frail security, for the moment 
the tenancy is determined, his security is gone. I do not think 
that the Full Bench decided that an occupancy tenant had any 
right to mortgage or pledge his occupancy rights. That matter 
was not before the Court. The Court was only asked to set 
aside a sub-lease, and the Court in my judgment witkout in any 
way deciding the validity or invalidity of the svfb-lease refused 
to set it aside. In the present case the landlord finding that 
Dal was the only person in physical possession of the property, 
brought his action of ejectment. Rightly or wrongly, a Court 
of competent jurisdiction decided Dal was the tenant and decreed 


possession to the landlord. It is conceded here that the original 
(1) [1893]. L. R., 15 All, 219. (See I. L. R, 26 All, 78.—Ep.) 
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tenant or his heir could not bring this present suit for possession 
in this Court, and it appears to me that it would be a most 
extraordinary thing if a person claiming through and under a 
tenant of an occupancy holding, can have rights which that 
tenant has not. It has been said that he ought to have some 
remedy. I think the answer to this argument is that any person 
who, in spite of the clear policy of the law lends money on the 
security of an occupancy holding, must remember that he takes 
a security which is only of any value so long as he is permitted 
to remain in actual occupation. He cannot complain if he finds 
it difficult or impossible to enforce rights which, if they exist, are 
contrary to the policy of the Legislature. I concur in dismissing 
the appeal and in affirming the decree of the Court below. 

By tue Court.—The order of the Court is that the appeal is 
dismissed with costs, including fees on the higher scale. 

M, L. N. Appeal dismissed. 


EMPEROR 
versus 
CHIRKUA.* 


Code of Oriminal Procedure (V of 1898), sections 303, 807 —unanimous 
verdict of jury not interfered with. 


The mere fact that upon consideration of all the evidence before the 
Court, a Judge would have arrived at a conclusion different from that 
arrived at by the jury would not justify the High Court in interfering 
with their unanimous verdict. 
` The verdict of the jury being quite free from ambiguity, the Sessions 
Judge was not quite correct, under the provisions of section 303 of the 
Code of Criminal Procedure, in asking questions of the jury, and the High 
Court declined to consider their answers. 


CriminaL Rererenoce (April 24, 1905) by W. D. Burkitt, Esq., 
Sessions Judge of Allahabad. 

The accused was charged with the offence of rape on the 
person of a girl, named-Ganwan, aged 10 years, and was tried 
by a jury. The jury found him “ not guilty ” of the offence with 
which he was charged. Thereupon the Court put the jury 
several questions, which are recorded below with the answers :— 

Q.—Do you find that she suffered injury by rape as alleged by 
the prosecution? 

A.—Yes, but we do not consider that the rape could have been 
caused by a full grown man like the accused, and if so, we do 
not consider that Musammat Ganwan could have walked home 


unaided as alleged. 
* Cr. Ref. 218 of 1905. 
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Q.—Do you find that injuries were caused by a .khunti as 


-alleged by the defence ? 


A.—No, we do not believe that. 

Q.—How do you find the alleged injuries were caused ? 

A.—Probably by some boy having connection with her, or 
else by something being purposely shoved into her private parts. 

The case came up to the High Court in reference under section 
307 of the Code of Criminal Procedure, the District Judge 
having disagreed with the verdict of the jury. . 

Neither party was represented. 


The judgment of the Court was delivered by 

Rrowarps, J.—This is a reference by the learned Sessions 
Judge of Allahabad under section 307 of the Code of Criminal 
Procedure. The learned Judge, having disagreed with the verdict 
of the jury, refers the matter to us under the section mentioned 
above. The accused was charged with the offence of rape under 
section 376 of the Indian Penal Code. We have considered the 
evidence, and we think that had we ourselves been trying the 
case, we would probably have arrived at the same conclusion to 
which the learned Sessions Judge has come, namely, that the 
prisoner was guilty. However, the prisoner has been tried by 
a jury, and by the unanimous verdict found not guilty. We do 
not consider that the mere fact that we ourselves, upon the same 
evidence, would have arrived at a different conclusion from that 
arrived at by the jury, is sufficient to justfy our interfering with 
the unanimous verdict of the jury. Having regard to some | 
contradictions and discrepancies in the evidence of the little 
girl and also the delay in bringing forward the charge, (all matters 
for the consideration of the jury), we cannot say that the verdict 
was perverse. The verdict of the jury being quite free from 
ambiguity, we do not think that the learned Sessions Judge was 
quite correct, under the provisions of section 303 of the Code of 
Criminal Procedure, in asking the questions he did of the jury 
after their verdict, and we do not think that we would be 
justified im considering the answers they gave. We, therefore, in 
accordance with the view we have expressed, and with the 
provisions of section 307 of the Code of Criminal Procedure, . 
accept the verdict of the jury and acquit the accused of the 
offence with which he was charged. The accused will be at 


once released. 
N. L. N. í Record returned. 
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RAHIM BAKHSH 
versus 


RAM NATH.# 


Reference to arbitration—award--decree— appeal—second submission, effect 
of—infructuous arbitration—order of remand good. 
In a suit to recover money the parties referred the matter to arbitration. 
An award was made and a decree passed in the terms thereof, the Court of 
first instance having overruled all objections to the validity of the award. 
Upon appeal to the District Judge on the ground that there was no valid 
award in law, the parties agreed to refer the matter to a fresh arbitration. 
The second submission having proved infructuous, and the suit having 
been remanded for trial on the merits; held, that the effect of the agree- 
ment to refer the matter to fresh arbitration was that the decree and the 
award upon which the decree had been founded, were both set aside and 
could not be regarded as subsisting ; the course open to the Judge was 
_ either to try the case on the merits or to refer the matter to arbitration. 
The Court adopted the latter course, and the arbitration having proved 
infructuous, the only other course open to the Court was to remand the 
case for trial on the merits. 


First APPEAL from an order (December 23, 1900) of A. 
Sabonadiere, Esq., District Judge of Jhansi, reversing the decree 
(July 15, 1904) of Mir Jafar Hussain, Subordinate Judge. 

Suit for money. 

The case was referred to arbitration while it was pending in 
the Court of the Subordinate Judge. The arbitrator passed an 
award against the defendant, who took several objections to the 
legality of the award. The Subordinate Judge overruled those 
objections and passed a decree in accordance with the award. 
Defendant appealed to the District Judge on the ground that 
there was no valid award inlaw. The parties again referred 
the case to a second arbitration while it was pending before the 
Judge, and the first award was by consent set aside. The 
arbitrators gave an award against the defendant. The second 
award was set aside by the Judge, and the case was remanded to 
the Court of first instance to be dealt with on the merits. 

Plaintiff ‘appeal ed. 

Durga Charan Banerji, (with him Ghulam Mujtaba), for the 
appellant, contended that no appeal lay to the District Judge and 
therefore anything done in his Court was illegal. No appeal 
being allowed, the first arbitration could not be set aside, even 
by consent of parties, and the learned Judge ought to have 

f “FLA. F.O, 19 of 1905. 
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dismissed the defendant’s appeal. The Court not having jurisdic- 
tion to entertain the appeal, the consent of parties would not 
give him jurisdiction. He relied on 
Ghulaw Khan v. Muhammad Hassan, [1901] I. L. R., 29 Cal., 167, P. ©. 
Ibrahim Ali v. Mohsim Ali, [1896] I. L. R., 18 All., 422., F. B. 


Motilal Nehru, Tej Bahadur Sapru, Mohan Lal Nehru and 
Lalit Mohan Banerji, for the respondent, were not called upon. 


The judgment of the Court was delivered by ; 

Baxerri, J.—This is an appeal from an order of remand made 
under section 562, clause (f), under the following circumstances : 
The plaintiff-appellant brought a suit in the Court of the Subordi- 
nate Judge to recover Rs. 800 for principal and Rs. 300 for dama- 
ges. The matter was referred to arbitration by consent of parties, 
and the arbitrator made an award. Objections were taken to the 
award, but they were overruled by the Court, and a decree was 
mace in accordance with the award. The decree affirmed the 
award granting the plaintiff Rs. 800. The defendant appealed 
and one of the grounds of appeal was that the award was 
not a valid award inlaw. During the pendency of the appeal 
the parties, at the recommendation of the Judge, as the learned 
Judge says, and apparently being influenced by it, agreed to 
refer the matter again to a fresh arbitration. The arbitrators 
were nominated by the parties and an order was made accordingly. 
This arbitration resulted in nothing, the Court holding that 
the award could not be sustained. 

Thereupon the appellate Court remanded the case to the Court 
of first instance for trial on the merits. It is to be regretted 
that, as the learned Judge found that the first award was a good 
award in law, he did not dismiss the appeal at once, but allowed 
the parties to embark in further litigation by referring the 
dispute to fresh arbitration. If he had dismissed the appeal the 
difficulty which has now arisen would not have occurred. How- 
ever, we are of opinion that the fact that the parties by consent 
agreed to refer the matter to fresh arbitration, had the effect of 
setting aside the decree and the award upon which the decree 
was founded. Mr. Durga Charan has argued that the Court had 
no jurisdiction to make an order of reference to fresh-arbitration, 
and that consequently the decree made by tte Court of first 
instance must be held to have stood good. We cannot accede to 
this contention. It has been held by a Full Bench of this Court 
that if the award is not a valid award in law, an appeal lies not- 
withstanding the provisions of section 522 of the Code of Civil 
Procedure. Whether in this case the award was a valid award 
or not, was a question which arose in the appellate Court, Before 
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The suit was based on custom as recorded in the wajib-ul-arz. 
The terms of the wajib-ul-arz were as follows:—“ Shufa ka 
riwaj hai aur har hissedar ko ba reyayat hag shufa’ apne hakiyat 
ka haq intigal hasil hai (the custom of pre-emption prevails, 
and every co-sharer has the right to transfer his property subject 
to the right of pre-emption)” The Court of first instance 
decreed the suit and the lower appellate Court affirmed that 
decree. 


Govind Prasad (with him Ghulam Mujtaba), for the appellant. 
The wajib-ul-arz does not lay down the incidents attaching to 
the custom that prevails and so the custom can only be regarded 
as that known to Muhammadan law. 
Ram Prasad v. Abdul Karim, [1887] I. L., R. 9 AN., 513. 
_As the conditions of Muhammadan Law were not fulfilled, i. e., 
the two demands were never made, the claim cannot be sustained. 


M. L, Agarwala (with him Abdul Raoof), for the respondents. 
The wajib-ul-arz: does not lay down any particular custom, 
but it will have to be determined what that custom is which 
prevails, If the parties had been Muhammadans, they would 
have understood the custom according to Muhammadan Law. 
The ruling relied on does not say that if the wajib-ul-arz 
is silent as to the incidents of the custom, the rule of Muhammadan 
Law must apply. This is a suit for pre-emption in respect of a 
mortgage and not in respect of a sale, and the Muhammadan Law 
of pre-emption does not apply to this case. The custom referred 
to in the wajib-ul-arz must be a custom that has been proved 
to prevail in the villages in question and there is evidence, both 
oral and documentary, to prove the incidents of that custom. 


The judgment of the Court was delivered by 

Bayers1, J.—This appeal arises in a suit for pre-emption 
in respect of the mortgage of three villages, viz., Ahrauli, Chak 
Ruknuddin and Chak L&tif, The Court of first instance decreed 
the claim, and the decree has been affirmed by the lower 
appellate Court. The mortgagee has preferred this appeal. 
The learned Vakil who appears for him does not press the 
appeal a regards the share in Ahrauli. As regards the other 
two villages he contends, that the custom referred to in the 
wajib-ul-arz, upon which the claim is based, can only be regarded 
as the custom of pre-emption according to Muhammadan Law. 
The wajib-ul-arz of the two villages Chak Ruknuddin and Chak 
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Latif recites that “the custom of pre-emption prevails and that 
every co-sharer has the right to transfer his property subject 
to the right of pre-emption.” It does not set forth what the 
custom is, amd the plaintiffs also in their plaint do not allege 
any particular custom as prevailing in the villages in question: 
Consequently, having regard to the ruling in Ram Prasad v. 
Abdul Karim (*), “in the absence of any allegation or proof 
as to the existence of any custom different from or not co-extensive 
with the Muhammadan Law of pre-emption,” that law must be 
applied to the case. According to that law no claim for pre-emption 
arises in respect of a mortgage. It is true that in the wajzb-ul- 
arz the word used is intigal, which covers all kinds of transfers, 
Placing a reasonable construction upon the wajib-ul-arz we must 
hold it to mean that the right of pre-emption will apply to 
those transfers in respect of which pre-emption can be claimed. 
As we have already said, the plaintiffs do not assert any parti- 
cular custom of pre-emption. They only refer to the wajib-ul-arz, 
which does not set forth any special rule of pre-emption. Conse- 
quently the only rule of pre-emption that can apply is the rule 
of Muhammadan Law, and under that law the claim cannot 
be sustained ; first, because the transaction is a mortgage, and 
secondly, because the conditions of the law as to demands were not 
fulfilled. That being so, the claim in regard to the two villages 
Chak Ruknuddin and Chak Latif fails. As, however, it is admitted 
that the plaintifis have a right of pre-emption in regard to Ahrauli, 
it is necessary that we should have a finding from the Court 
below as to the portion of the mortgage money which is assign- 
able to the share in Ahrauli comprised in the mortgage. We 
accordingly refer that issue to the Court below under the provi- 
sions of section 566, Code of Civil Procedure. The Court will 
take such additional evidence as may be necessary. On receipt ' 
of the finding ten days will be allowed for filing objections. 

J. B, L. . Issue remitted. 

(1) [1887] I. L. R., 9 All, 513. 
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HUMERA BIBI 2 
VErSUS 


ZUBEDA BIBI snp orners.* 


Practice—Pleading—Suit for share of property—point not raised in the 
pleadings—suggestion before court below that account should be taken— 
Separate suit for that purpose necessary. 


In a suit for recovery of a share of a deceased Muhammadan’s estate by 
right of inheritance the plaintiff alleged that the dower-debt amounting 
to Rs. 40 due to the widow who was in possession had been satisfied out 
of the usufruct, and also asked for a conditional decree in the event of 
anything being found as due to the widow. ‘The reliefs asked for were (1) 
delivery of possession of the share, (2) mesne profits for three years, and 
(3) costs of the suit. The widow contended that her dower was a lakh of 
rupees and that she had been in possession of the property in lieu thereof. 
The suit was dismissed. Upon appeal to the High Court it was argued 

. that at all events an account ought to have been directed to be taken of 
the profits of the property and the amount of those profits set off 
against the dower debt. Held that the contention could not prevail. If 
the plaintiff was desirous of claiming an account of this kind she 
ought to have done so in the prayer to her plaint. The question would 
be best raised in a suit for an account. , 


Musammat Bebbi Bachun v. Sheikh Hamid Hossein, 14 M. I. A. 377 
followed. 


First APPEAL from a decree of Munshi Achal Behari, Subordi- 
nate Judge of Gorakhpur, 


The facts of the case appear from the ert 
Sundar Lal (with him Abdul Raoof) for the appellant. 
Karamat Husain (with him Ishaq Khan) for the respondents. 


The judgment of the Court was delivered by 


Srantey, ©. J.—This litigation has arisen out of a claim by the 
plaintif-appellant, Musammat Humera 
share of the immovable property o lah, deceas- 
ed, the husband of the pri 
Bibi. In the plaint the 9 
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defendant, Musammat Zubeda Bibi, a daughter, two brothers, 
and the plaintiff, his sister, him surviving; that the legal share 
of the plaintiff in the estate of Inayat-ullah amounts to 1 anna 
22 pies out of 16 annas ; and that the entire estate is in the 
possession of Zubeda Bibi. Itis then alleged that the dower 
debt of Zubeda Bibi amounted to Rs. 40 only, and the plaintiff 
expresses her willingness that if any portion of this debt re- 
mains due, a decree for possession may be made conditionally 
on payment of it. Then follows, after a statement as to the 
amount of the revenue of the property, a prayer for a decree 
awarding (1) possession of the share of the plaintiff in the 
property, (2) mesne profits for three years, and (3) the costs of 
the suit. The main defence of Zubeda Bibi is that her dower 
debt was one lakh of rupees, and that shortly before his death 
her husband gave her the whole of his property then in his 
possession in satisfaction of the dower debt, and that she 
remained and now is in possession of the property in lieu of 
her dower debt. 

Three issues were framed upon these pleadings. The first 
is an issue as to the amount of the dower and whether it had 
been repaid, and if not, whether the defendant Zubeda Bibi 
was in possession of her husband’s property in lieu of her 
dower ; and also whether she was put into possession of the 
property by her husband, and whether the heirs of her husband 
acquiesced in her possession. It is not necessary to set forth 
the other two issues, as no question arises upon them in this 
appeal, The learned Subordinate Judge, after a careful review 
of the evidence came to the conclusion that the dower of the 
defendant did amount to a lakh of rupees and he also found 
that Zubeda Bibi was put into possession of the property of her 
husband before his death in lieu of the dower debt. He further 
found that the dower debt has not up to the present time been 








repaid, ‘ 

Against this decree this appeal has been preferred and a 
number of points been raised before us on behalf of the 
appellants, sons of fact which have been deter- 
mined in the lower Court we have 


ich was adduced in the 
has been made on 
ith it at anv lenoth 


been ref 
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raised before it. It appears to us that the evidence in support 
of the case of the defendant, Zubeda Bibi, that her dower was 
one lakh of rupees and that her husband gave her possession 
of his property in lieu of the dower debt, is credible and con- 
vincing. We see no reason whatever for distrusting the truth- 
fulness of the witnesses who depose to the case set up by Zubeda 
Bibi or to the truthfulness of Zubeda Bibi herself. Therefore, 
‘so far as regards the questions of fact raised in the suit, the case 
‘was in our opinion rightly decided. 
The learned counsel for the appellant, however, raised a 
question which was not raised in the pleadings aud upon which 
no issue whatever was framed in the Court below. His conten- 
tion is that even admitting that the dower of the defendant 
Zubeda Bibi was a lakh of rupees and that she was put into 
“possession of her husband’s property in lieu of that dower, yet 
the Court ought to have directed an account to be taken of the 
profits of the property received by her during the time of her 
possession, and the amount of those profits should be set off 
against the dower debt, and that an opportunity should be given 
to his client of paying so much of the sum so ascertained to be 
due to the defendant as is attributable to his client’s share of the 
‘property, that is, that a decree should be passed in favour of the 
plaintiff putting her into possession of her share conditional 
upon payment of the amount of the dower debt properly attri- 
butable to that share. We are of opinion that this contention 
cannot prevail. Ifthe plaintiff had been desirous of claiming 
‘an account of this kind, she ought to have done so in the prayer 
to her plaint. It is nowhere suggested in the relief asked for in 
the plaint that an account should be taken of the profits, and no 
issue as to profits was raised at the trial. It does appear that 
-a suggestion that an account should be taken was made before 
the Court below, because we find a reference to this in the judg- 
ment. The learned Subordinate Judge, however, came to the 
-conclusion that that question would be best raised in a suit for an 
account, We agree with him as to this. l 
~ We think that if the plaintif -is desirous that an account 
‘Should be taken of the rents and profits for the purpose of 
ascertaining what portion of the dower debt remains unsatisfied, 
he ought to agk for this in a suit framed for the purpose. A 
similar question came before their Lordships of the Privy 
Council in the case of Musammat Bebbee Bachun v. Sheikh 
Hamid Hossein ('). In that case their Lordships considered 
(1) [1871] 14 M. L A., 377. 
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whether in a suit for possession in which there was no prayer or 


claim for an account, the Court ought to direct an account to be 
taken and came to the conclusion that it was not a convenient 
course to follow. They say, at page 390 of the report :—‘ With 
regard to the suit for possession their Lordships have considered 
whether they ought to advise Her Majesty to direct an account 
to be taken in that suit ; but, considering the way in which the 
litigation has been conducted, that no account has ever been 
asked for by the respondents, and that mesne profits were not 
even claimed in the suit, they think it will be more convenient 
to follow the course taken in the case of Ameer-oon-Nissa v. 
Moorad-oon-Nissa (+), and to advise Her Majesty that this 


suit, so faras it prays for possession, should be dismissed as ` 


against the appellant without prejudice to any suit which may 
be instituted by the respondents for an account and administra- 
tion of Sheikh Wilayat Ali’s estate consistently with the above 
declaration as to the appellant’s dower.” In the case to which 
their Lordships referred, their Lordships say, at page 230 :— 
“Lastly, there remains the question of the distribution and 
administration of the deceased’s estate. No such relief is asked 
by the plaint. The claim made by the plaintiff is as sole 
heir against the defendants charging them with collusion in 


i eaping him out of possession. He does not claim in the alter- 


native that if the marriage of the respondent Moorad-oon-nisa and 
the deed of dower are proved, then that he may have his share of 
the estate. It is possible it might have been competent to the 
Courts below in their discretion, to have entertained such a 
question, but it was a matter of discretion for the Judge of the 
Sudder Dewany Adalat. Independently of this, Moorad-oon-nisa 
was in possession by the consent of the local authorities, a 
possession very analogous to that of an executrix here.” Later 
on they observe :—“We are of opinion, therefore, that the Judges, 
before whom the case has been heard in India, took the right 
and convenient course in dismissing his suit and leaving him 
to bring another suit to obtain an account.” For this foregoing 
reason we think that the Court below adopted a right course, 
and we dismiss the appeal with costs, including fees on nthe 

higher scale. 
M. L. N. ° 
(1) [1855] 6 Moo., I. A., 211. 
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IN THE MATTER OF THE APPLICATION OF 
SUKHDEO RAL 
Guardian ad litem appointed by Court—appointment continues until revoked—- 
duty of, to minor—inference from natural father’s declining to appeal. 

A guardian ad litem appointed as a fit and proper person by the Court 
continues as guardian so long as the lis subsists whether in the Court 
of first instance or in the Court of appeal unless and until the appoint- 
ment is revoked by the Court. 

A guardian may quite do his duty to the minor by not filing an 
appeal as by filing an appeal, and the inference to be drawn from the 
natural father’s, who is also guardian ad litem, declining to file an appeal 
is that the guardian ad litem does not think it advisable in the interest of 
the minor to carry on the litigation any further. Bawan Das v. Bishnath, 
[1899], A. W. N., 203 ; Jwala Dei v. Pirbhu, I. L. R. 14 All, 35; and 
Venkata Chandrasekhara v. Alakarajamba Maharani, I. L. R., 22 Mad., 
187, referred to. 

The facts appear from the judgment. 
Parbati Charan Chatterji, for applicant. 
‘The following judgment was delivered 
Knox, J.—Ram Charittar Rai, the uncle, so he calls himself, 
of a minor Sukhdeo Rai, who was plaintiff in the Court of first 
instance, asked for permission to appeal in this Court on behalf 
of the minor. In the Court of first instance the minor was repre- 
sented by a guardian ad litem. That guardian ad litem was his 
natural guardian, namely, his father, Sukh Rai. Presumably 
that guardian was appointed according to law upon the basis of 
an affidavit, which satisfied the Court that he had no interest in 
the matters in question in the suit adverse to that of the minor, and 
that he was a fit person so to be appointed. This is required by 
section 456 of the Code of Civil Procedure, and I have no reason 
to supposé that the Court of first instance did not do its duty, 
or, before appointing Sukh Rai, did not satisfy itself upon both 
these matters. It appears fgom the judgment of the lower appel- 
late Court that the matters in dispute between the parties were 
referred to arbitration, and that a decree was given in accordance 
with the decision of the arbitrators, Here, too, the guardian 
ad litem could not have moved without the leave of the Court 
first asked afid optained. This is required by section 462, and 
I am bound to presume that Sukh Rai satisfied the Court 
that the reference to compromise was a fitting turn for the suit 
to take and that he entered into the agreement on behalf of 
~the minor with the leave of the Court. I cannot by the papers 
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Girit, before me, say how that compromise or the decree obtained 
1905. thereunder affected the interests of the minor. The same ! 
—— Charittar Rai, who is asking for leave to appeal evidently thought 


N Yun thatthe interests of the minor were prejudiced. He went to the 
apiication or District Judge of Azamgarh and filed an appeal in the name of . 
SUEHDRO Ral. Sukhdeo Rai. The District Judge very properly pointed out 
Knoz, J. that an appeal thus filed was entirely irregular. He followed a 
ua ruling of this Court in Bawan Das v. Bishnath('), and pointed 
out that the proper remedy for a person desiring to appeal under 
similar circumstances was held to be an application to the 
appellate Court for dismissal of the guardian. It is true that 
was a case in which the minor filled the position of defendant, 
whereas in the present case he is plaintiff. But the principle 4 
remains. The court of first instance has presumably appointed 
a fit person to represent the interests of the minor. 
It has been held in Jwala Dei v. Pirbhu(?) that a person appointed 
a guardian of a minor for the purposes of a lis continues guardian 
so long as that lis continues whether in the Court of first instance 
or in the Court of appeal, unless and until the appointment is 
revoked by the Court. From the appeal thus dismissed, Ram 
Charittar Rai asks to appeal on behalf of the minor in this Court. 
In the application he represents that Sukh Rai is in the habit of 
smoking ganja and is utterly incompetent to conduct the minors —~ 
case or to look after his interests in any other way. In the course 
ofa very long argument the learned Vakil strenuously urged that a 
guardian ad litem, who does not file an appeal when the law allows 
an appeal, is a person who does not do his duty. Now a guardian 
may quite as often do his duty by a minor by not filing an appeal 
as by filing an appeal. The position at present is very much 
the position as described in Venkata Chandrasekhara Razu and 
others v. Alkarajamba Maharani and others (*). The learned 
Judges were asked, as Ihave been asked, to adjourn this case 
in order to allow an application to be made to discharge the 
old guardian and appoint Ram Charittar Rai in his stead. The . 
learned Vakil has very properly seen that this application,-as it 
stands, is worth nothing, and it is not an application until it is~~_ 
supported by an affidavit, and he wishes me to grant him an ` 
adjournment to allow him time to furnish that affidavit. The 
inference I draw is the inference drawn in thatecase that the 
guardian ad litem does not think it advisable fn the interests of 
(1) [1899] 19 A. W. N., 203. 
(2) [1891] I L. R. 14 All, 35. 
(3) [1898] L L. R., 22Mad., 187. 
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the minor to carry on the litigation any further, when the natural 
father'and one considered afit person by the Court below declines 
to appeal. I am not prepared, except on the very strongest 
grounds, to allow another person whatever his relationship may 
be to intermeddle. The application is dismissed. 


J. B. L Application dismissed, 
GHASI RAM 
versus 
MANGAL CHAND ann oruers.* 


Civil Procedure Code (XIV of 1882), Section 288—Suit by decree-holder 
for declaration of the judgment-debtor’s right—Judgment-debtor not a 
party—Limitation, 

When the decree-holder brings a suit under section 283 of the Code of 
Civil Procedure against a successful claimant to establish that the pro- 
perty belongs to his judgment-debtor and that he is entitled to bring it to 
sale in execution of his decree, the only person against whom he claims 
relief is the successful claimant, To such a suit the judgment-debtor is 
not a necessary party. 


But if an unsuccessful claimant brings a suit under that section and 
seeks to establish his claim against both the decree-holder and the judg- 
ment-debtor, the judgment-debtor isa necessary party. 


SECOND APPEAL from a decree of J. Denman, Esq., District Judge 
of Cawnpore, affirming the decree of Babu Bipin Behari Mukerji, 
Subordinate Judge. 

The facts appear from the judgment. 

Mohan Lal Nehru (for Motilal Nehru), for the appellant, 

Iswar Saran (for Madan Mohan Malaviya), for the respondent. 

The judgment of the Court was delivered by 

BANERSI, J.—The plaintiffappellant held a money decree against 
Jiwan Ram and Ganga’ “Sahai, and ‘in execution thereof caused 
certain property to be attached as the property of the judgment- 
debtors, The defendant, Mangal Chand, preferred a claim under 
section 278 of the Code of Civil Procedure on the basis of a sale deed 
executed in his favour by the judgment-debtors. His claim having 
been allowed and the property released from attachment, the 
suit, out of which this appeal has ‘arisen, was brought by the 
decree-holder, under section 283 of the Code of Civil Procedure, 

% S. A. No. 709 of 1903. 
[See also F. A. F. O. No. 136 of 1902, S. A. 175 and 247 of 1902, decided 


(18th June, 7th July and 9th July 1903, respectively. These practically oyer- 
tule the dictum in 2] A. W, N. 14,—Ep.] 
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Civit. for a declaration that the property belonged to his judgment- 
1905. debtors, and was liable to be sold in execution of his decree. 
— The suit was originally brought against Mangal Chand only. 
ae Ra Tt was brought within one year of the date of the order releasing 
gat Cuan, the property from attachment and was certainly within time 
‘nae: zJ. asagainst him. He raised the plea that the judgment-debtors 
ais were necessary parties to the suit, and thereupon, on the applica- 
tion of the plaintiff, the judgment-debtors, Jiwan Ram and 
Ganga Sahai, were added as defendants on the 25th of August, 
1902, that is, after the expiry of one year from the date of the 
Court’s order releasing the property. The Court of first in- 
stance held that, as the suit against the judgment-debtors must 
be deemed to have been instituted on the date on which they were 
added as parties, and this was, after the expiry. of the period of 
limitation, the whole suit was time-barred. This decision has 
been affirmed by the lower appellate Court. The question whether 
the claim is time-barred, depends on whether in a suit like this 
brought by the decree-holder the judgment-debtor is a necessary 
party. In our opinion when the decree-holder brings a suit 
against a successful claimant to establish that the property be- 
longs to his judgment-debtor and that he is entitled to bring it 
to sale in execution of his decree, the only person against whom 
he claims relief is the successful claimant. To such a suit the 
judgment-debtor is not a necessary party. If an unsuccessful 
claimant brings a suit and he seeks to establish his claim against 
both the decree-holder and the judgment-debtor, the latter is of 
course a necessary party. As we have already said this is a suit 
brought by the decree-holder and not an unsuccessful claimant. 
We have not been referred to any case in which it has been 
decided that in a suit like the present, the judgment-debtor isa 
necessary party. That being so, the claim is not time-barred, it 
having been bronght against the real defendant, the successful 
claimant, within one year of the date vt the order of the Court 
executing the decree by which the property was released from 
attachment. We accordingly allow the appeal, set aside the 
decrees of the Courts below and remand the case to the Court 
of first instance, under Section S82 of-#%s Code of Civil Pro- 
cedure, for trial of the other issues which arise ia the case 
and which were not determined. The appellanf will get the 
cost of this appeal, including fees on the higher scale. Other 
costs will follow the event. l 
M. L. N, Appeal decreed—Cause remanded. 
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` HARDEO SAHAI AND OTHERS 
versus 


GAURI SHANKAR.” 


Civil Procedure Code (XIV of 1882) ss, 462, 506, 522—Award— 
Decree—Appeal—submission to arbitration on behalf of minors—Leave of 
Court not obtained. 


A reference to arbitration was made through Courtin a suit some of 
the defendants to which were minors. The guardian of the minors as 
such, signed an application under section 506. The arbitrators made 
an award, in terms of which a decree was passed. Held that the 
decree not being in excess of or not in accordance with the award, no 
appeal lay. 

An application made under section 506 stands on a very different 
footing from the agreement or compromise contemplated by section 
462. Therefore the guardian of the minor partiés to a suit is not 
bound to obtain the leave of the Court to make such an application, 
and in the absence of fraud or gross negligence on the part of the 
guardian, the minors are bound by his consent. Sheo Nath Saran 
v. Sukh Lal Singh, 1. L. R., 27 Cal., 229, and Chengal Reddie v. Venkata 
Reddie, I. L. R., Mad., 483 referred to. 

First APPEAL against the decree of Lala Mata Prasad, Subor- 
dinate Judge of Moradabad. 


Suit for partition. 


The plaintiff sued his brothers and nephews for partition of 
joint family property. Four of these nephews were minors and 
their eldest brother, Babu Ram, who was an adult, was appointed 
their guardian ad litem. On June 22, 1903, the parties made 
an application to the Court expressing their desire to have their 
disputes referred to the arbitration of one Bali Ram. This peti- 
tion was signed by Babu Ram for the minors. The Court made 
the necessary order of reference, and on July 23, 1903, the 
arbitrator delivered his Award. The defendants, among other 
objections to the award, pleaded that Babu Ram not having 
obtained the Court's sanction under section 462, Code of Civil 
Procedure, there was no valid submission to arbitration on 
behalf of the minors, and the award was, therefore, a nullity. 
The following atithorities were cited on their behalf :— 

Kalavati v. Chedi Lal, [1895] I. L. R., 17 AN., 531. 
Romon Kissen Sett v, Hurro Loll Sett, [1892] I. L. R., 19 Cal, 334. 


Lakhshmana Chetti v. Chinnathambi Chetti, [1900] I. L. R., 24 Mad., 326. 
* F, A. No, 258 of 1903, - 
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The Court overruled all the objections, and said—‘ Since the 
award is good and honestly made, I give the leave (if required 
in this case} under section 462, C.P.C., and I accept the award 
as valid and proper.” It made a decree in terms of the award. 


Defendants appealed. 
J. N. Chaudri (with him Sir Walter Colvin), for the appellants. 


An agreement always precedes and underlies a reference to 
arbitration. The Court cannot make a reference except on the 
basis of an agreement between the parties. Where minors are 
concerned, such agreement can be entered into only with the 
previous sanction of the Court under section 462 of the Code 
of Civil Procedure. 

Lakshmana Chetti v. Chinnathambi Chettt, [1900] I. L. R., 24 Mad., 326. 

[Burxitt, J.—That was a case of a private reference. Here the 
Court has made an order of reference and may therefore be 
taken to have given its sanction, if necessary. ] 

But the Court says expressly, “ I am satisfied that the present 
case does not fall under section 462, ©. P. O.” It therefore 
never contemplated the granting of the leave required by that 
section. Besides, the leave has to be granted before the agree- 
ment is entered into. 

[Srantey, C.J. Does section 462 control section 506 ? ] 

Section 506 does not refer to the special case of a minor at all. 
The special procedure prescribed by section 462, therefore, has 


to be followed wherever minors are concerned. This section 


was framed to protect the interests of minors and must be 
strictly applied. The question is whether a dispute can be 
referred to arbitration without an agreement. Ifan agreement 
is required, clearly section 462 applies, and.a subsequent order 
of reference made by the Court cannot cure the defect. 

The fact that Babu Ram signed the petition, cannot prevent 


him from objecting to the validity of the award. There can be 


no estoppel on a question of law. 

{Stantey, C.J. The Court made an order of reference. Should 
you not have got that order set aside? How can you object to 
the decree ?] 

The whole proceedings here are illegal. It is only i in special 
cases that an order of reference may be revoked. But minors 
cannot be allowed to suffer in any case. 

[Srantey, C.J. The adjustment or compromise contemplated 


by section 462 seems to be that provided for in section 375 of 
the Code.] 
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An agreement to refer a dispute to arbitration does not 
amount to an adjustment. Itis a step taken with the object of 
eventually effecting an adjustment. 


- Sundar. Lal (with him Moti Lal Nehru and S. O. Banerji), for 
the respondent. 

Arbitration proceedings are special E tise for which 
the procedure is laid down in Chapter XXXVII of the Code. 
Section 462 has no application. All that section 506 requires 
is that one or more applications should be made if all the parties 
so desire. The guardian of a minor may make all applications 
necessary for the conduct of the case. Among other things he 
may apply to abide by the oath of a party. That is as respon- 
sible an application as one to abide by the decision of an arbi- 
trator. It has been ruled that to an application under the Oaths 
Act, section 462 does not apply. 

Chengal Reddi v. Venkata Reddi, [1889] I. L. R., 12 Mad., 483. 

[BurxiTr, J., referred to 

Sheo Nath Saran v. Sukh Lal Singh, [1897] I. L. R., 27 Cal., 229]. 

The ground raised is not one on which the validity of an 
award may be challenged under the Code. 

The award here has been found not to be vitiated by mis- 
conduct, etc., and a decree has been made in accordance with it. 
Under section 522 of the Code no appeal lies in this matter. 


J. N. Chaudri, in reply. 


An appeal lies, because my contention is that the award is a 
nullity. 

The guardian of a minor may no doubt make all such appli- 
cations as a party sut juris may make. But he cannot make 
such an application as the law does-not permit in the case of a 
minor unless expressly sanctioned. In the case of an application 
under the Oaths Act there is only an offer, a personal under- 
taking to be bound by an oath, not an agreement. But there 
can be no reference to arbitration without an antecedent 
agreement. ° 


[Sranzey, C.J; Should a guardian come into Court and apply 
saying, “May I make an application to refer this matter to 
arbitration?” and then, upon obtaining leave, file the appli- 
cation contemplated by section 506 ? ] 

He may. A minor cannot satisfy himself about the general 
character, reputation for honesty, competency, etc., of the 
proposed arbitrator, but adult parties can. The Court should 
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Civit, therefore satisfy itself upon these points before making an order 
1905. of reference in a case where some of the parties interested are 
© = minors. 
BARDEO PaM The judgment of the Court was delivered by 


‘suri SHANKAR.  Srantey, C. J.—A very narrow point has been discussed in 
Stanley, C. J. this appeal. The suit, out of which it has arisen, was brought 
— for the partition of joint family property. In the course of the 
proceedings an application was made to the Court under section 
506 of the Code of Civil Procedure for an order referring the 
matter in issue for the determination of an arbitrator, and an or- 
der of reference was made upon that application. The appli- 
cation was made on behalf of all the parties ; all the adults sign- 
ed it and the guardian of the minors signed it on behalf of the + 
minors. Under the provisions of Chapter XX XVII of the Code 
of Civil Procedure, a decree was subsequently passed upon the 
award, aud this decree is admittedly not in excess of or not in 
accordance with the award. The point raised in this appeal on 
behalf of the appellants is that some of them at the time of the 
reference to arbitration were minors and that the leave of the 
Court contemplated by section 462 was not obtained before ap- 
plication to the Court under section 506 wasmade. The conten- 
tion of the learned advocate for the appellants is that before 
an application can be made to the Court under section 506, 
where minors are concerned, the leave of the Court to enter 
into the agreement to make an application under that sec- 
tion must first be obtained. We are of opinion that this 
contention cannot be supported. In the first place we do not 
think that section 462 has any application to the proceedings 
provided for by Chapter XX XVII of the Code, that is, to arbitra- 
tion proceedings, which are special proceedings. Section 506 
provides that if all the parties to a suit desire that any matter in 
difference between them should be referred to arbitration, they 
may apply at any time in person or by their respective pleaders 
specially authorised in writing in that behalf to the Court for 
an order of reference. In this case ‘all the parties to the suit 
expressed a desire to the Court that the matter in dispute should 
be referred to arbitration. There is nothing in the section or 
in the following sections which requires that the Court should 
give leave to the parties to make the application. whtre minors 
are concerned, unless it be that section 506 is controlled by the 
provisions of section 462. It appears to us that an application 
made under section 506 stands on a very different footing from 
the agreement or compromise contemplated by section 462. ~ 
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A somewhat similar question was considered by the Calcutta 
High Court in the case of Sheonath Saran v. Sukh Lal Singh). 
In that case the guardian of a minor defendant in a suit 
offered on behalf of the minor to abide by a deposition.to be 
given by the plaintiff on oath and to be taken ina particular 
form under the Indian Oaths Act. In that case it was contend- 
ed that the guardian was bound to get the leave of the Court 
to enter into this arrangement in order to bind the minor inas- 
much as the agreement was an agreement which had reference 
to the suit. It was there held, following an earlier case in the 
Madras High Court of Chengal Reddie v. Venkata Reddie(*) that 
section 462 did not apply to the case, and that in circumstances 

i , [" gtated. the minor defendant is hound by 
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There was a Governor-General, but there was no Governor- 
General of India in Council. There was no India at that time. 
Some detached plots of land were in the possession of the British 
E. I. Compañy. The direct connection of the Crown with the 
Government of India did not commence till 1833. The tenor of 
the definition of “ Queen’s coin” has reference to the government 
by the Queen or in direct subordination to the Queen. What- 
ever control was exercised prior to 1833 was exercised only 
because the British Crown passed enactments affecting its own 
subjects. Regulations prior to 1833 expressly recognised the 
rights of sovereignty of the Emperor of Delhi. Legal sovereignty 
was not claimed by the Queen till 1833, and therefore Murshid- 


) | 


A 
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words of the operative condition of the Charter are, “the sovereign 
right power and dominion over all the said forts, places and 
plantations to us, our heirs and successors, being always reserved.” 
{t is impossible to conceive more emphatic words declaring 
that the powers of sovereignty to be acquired by the Company 
will be acquired on behalf of the Crown and will be exercised 
by the Company as delegate of the Crown. Therefore what- 
ever acts of sovereignty the Company exercised at any time 
must have been exercised for and on behalf of the Crown. It 
follows that the Company’s holding “in trust for the Crown” 
was virtually established by the Charter of 1698. 

The question whether territorial jurisdiction was claimed is 
immaterial in considering the applicability of Section 230, Indian 
Penal Code. Murshidabadi Rupees were stamped and issued 
under the authority of the Government of a Presidency, viz., the 
Government established for the Presidency of Fort William in 
Bengal by the Statutes of 1773 and 1793. This fact is sufficient 
to bring the coins in question within the purview of s. 230, I. P. 
C., read with the definition of “Presidency” in s. 16, I. P. O. 

S. 28, Indian Penal Code, explanation (1) may also be referred 
to. “It is not essential to counterfeiting that the imitation 
should be exact.” See also explanation (2) (which explanation 
was added to the Code by Act I of 1899, s. 9). 


He then argued the case on the facts. _ 
The judgment of the Court was delivered by 


Srantey, C. J.—This is an appeal by the Crown against the 
acquittal of two sonars, called Deni and Amiri, father and son, 
of charges under sections 235 and 243 of the Indian Penal Code. 
The case for the Crown is that on receipt of an anonymous letter 
the Police searched the house of the accused, that during the 
search Amiri entered a room of the house, and on coming out 
dropped from under his arm a basket containing 11 dies and a 
small block of iron and also a large pocket knife, and that in a 
room of the courtyard, the door of which was chained, in a large 
brass vessel nearly full of flour, was found a child’s jacket con- 
taining 35 Murshidabadi rupees. The dies are of various sizes 
and patterns intended for the coining of Murshidabadi asharfis 
and rupees” The coins are all Murshidabadi rupees, of one pat- 
tern, but do not correspond with any of the dies which are said 
to have been found. With one exception they are all blackened 
and tarnished, indicating that they had not been recently stamped. 
The assessors all dishelieved the story as to the finding of the 
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RIMINAL, dies, and three of them, the story as to the finding of the coins, 


1905. while one was of opinion that both the accused were responsible 
—~ for the possession of the coins. The learned Sessions Judge, 
G-EMPEROR differing from the assessors in regard to the dies and from the 
Deni majority of them as regards the finding of the coins, held that 





the dies were found in the manner described by the witnesses 
for the prosecution. * that both the accused were guilty, if an 
offence was committer, {He also held that the coins were found, 
but that Deni only was‘tesponsible for their possession. He held 
further that under section 235 possession of the dies was criminal, 
if the possession was for the purpose of using the dies for coun- 
terfeiting coins and that if the impressions on the dies are those - 
of coins, it might be Presumed” that such possession was criminal, 
He also held that under section 243 a of counterfeit 
coins is only an offence if such possession be fraudulent or for 
the purpose of fraud. Declining to follow the decision of a 
Bench of this High Court in the case of the King Emperor v. 
Gopal(1), he held that the expression “ Government of India” 
defined in section 16 of the Code does not and was not intend- 
ed to include “ Governor-General in Council under the East 
India Company,” and that the expression “Government of 
India” contained in section 230 of the Code was not intended 
to mean “Government at Fort William under the Company,” 
and that unless it could be shown that Murshidabadi rupees 
were minted after 1858, he was unable to hold that they are 
Queen’s coin within the meaning of “Queen’s coin” in section 230. 
In reference to the decision of the High Court to which we 
have referred, the learned Sessions Judge uses the following 
language: “The learned Government pleader has not shown 
me any provision of law directing that rulings of a High 
Court (whether by one or more Hon’ble Judges or by a Full 
Bench) have the force of law. A ruling is an interpretation 
either of the law itself or of its applicability to certain facts 
or circumstances. Rulings frequently vary in principle or 
are overruled by fresh rulings (occasionally by their own 
authors) while the law has all along remained unaltered ; some- 
times rulings have caused amendments of the law to be made 
by detecting ambiguities (more specially in Rent Law).— 
While the uncertainty of rulings is well knowr, at the same 
time the opinions expressed therein are entitled to great weight, 
and in the interests of continuity and to avoid foreseen results 
of appeals, it is proper for subordinate Courts to follow those 
(1) [1903] 23 A. W. N., 115, 
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mint at Calcutta issued Farrukhabad coins up to the year 1835. 
In September, 1835, the Company established English coinage 
with the head of King William IV, in place of the name of the 
Mogul Emperor and the older issues were ordered to be sup- 
pressed. 

From the foregoing we gather that the Farrukhabad and 
Murshidabad rupees stand exactly on the same footing and were 
stamped and used under the same authority, also that the lower 
part of Bengal circulated the Murshidabad rupees whilst the 
upper country was served by the Farrukhabad mint. Whether 
these rupees had oblique or straight or no milling at all, they 
were all known as and came under the description of Murshid- 

~abad.or—Karrukhabad rupees. It is unnecessary to follow Mr. 
Boys in his subtle and able argument, directed to show that the 
British Crown did not enjoy territorial sovereignty in India at 
the period when the Murshidabad rupees with oblique milling 
were minted. We are not prepared to admit that there is any 
force in his argument, but in the view which we take of the 
question before us it is unnecessary to discuss this matter. The 
point for our decision is whether or not Murshidabad rupees are 
“ Queen’s coin” within the meaning of section 230 of the Indian 
Penal Code. Mr. Boys argued that the illustration to the section, 
which was added by the Indian Penal Code Amendment Act, 
1896, was not in reality an illustration at all, but amounted to a 
substantive enactment that the Farrukhabad rupee was Queen’s 
coin. . His contention is that the essential quality to make a coin 
a Queen’s coin, viz., that it should be stamped and issued by the 
authority of the Queen or by the authority of the Government of 
India, ete., is lacking in the illustration, and that, therefore, the 
illustration is not an illustration properly so-called, but amounts to 
a substantive enactment that the Farrukhabad rupee is “ Queers 
coin ” and does not go further so as to embrace coins standing on 
the same footing as Farrukhabad rupees such as Murshidabad 


505 


CRIMINAL. 
1905. 
—— 

KıxG-EMPRROR 
Uv. 
Dent. 


Stanley, C. J. 





rupees. We cannot accede to this argument. We must treat - 


what is expressed in the code.to be an illustration as an illustra- 
tion and deal with it accordingly. Accepting the addition to 
the Act as an illustration and having in view Acts XXXII and 
XXXIV, George III, Cap. 52, and Regulation 35 of 1793 and other 
legislations, We have no hesitation in coming to the conclusion 
that Murshidabad rupees stand on the same footing as Farrukh- 
abad rupees and fall within the illustration, and that these rupees 
were stamped and issued by the authority of the Government of 
India, or at least of the Government of a Presidency and were 
LXX 
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Criminal. issued as money under the authority of the Government of India 








1908. as were Farrukhabad rupees. We therefore hold that section ba 
~ 230 was intended to, and does apply to Murshidabad rupees, and 
aio NPEROR that the view of our learned brothers, Knox and AIKMAN, JJ., in 
DENI. the case of K.-H. v. Gopal, (+) was correct. 
TAPE, [His Lordship then discussed the facts and proceeded thus :] 
In view of the discrepancies in the evidence given for the ` 


prosecution and the improbabilities of.the story told by the 
witnesses for the prosecution, we think that it would be wholly 
unsafe to convict the accused. Itis highly probable we think 
that advantage was taken of the absence of the accused from 
their home by some person who is ill-disposed towards them 3 
to place the dies and coins in their_house, if indeed- they were 
found there at all. 

We cannot conclude our judgment without expressing our 
surprise that the learned Sessions Judge refused to follow the 
ruling of a Bench of the High Court. He says that the learned 
Government pleader has not shown him “any provision of law 
directing that rulings of a High Court (whether by one or more 
Hon’ble Judges or by a Full Bench) have the force of law,” and 
then he afterwards remarks that Courts are not to follow “a 
ruling blindly even when applicable, if such ruling appears to 
conflict with the existing law or to make new law.” We 
presume that the learned Sessions Judge means by this that 
it rests with a subordinate judge to decide whether or not a 
ruling of the High Court conflicts with the existing law and is 
or is not to be followed. We should have thought that it did 
not require any authority for the proposition that subordinate 
Courts must abide by and follow loyally the rulings of the 
High Court to which they are subordinate. We may quote 
the following passage bearing on this subject from a well-known 
work. “It is then an established rule to abide by former 
precedents, stare decisis, where the same points come again in 
litigation, as well to keep the scale of justice steady, atid not 
liable to waver with every new judge’s opinion, as also because, 
the law in that case being solemnly declared, what before was 
uncertain and perhaps indifferent, is now become a permanent 
rule, which it is not in the breast of any subsequent judge 
to alter according to his private sentiments ; he being sworn to 
determine, not according to his own private judgment, but 
according to the known laws of the land—not delegated to 
pronounce a new law, but to maintain the old—jus dicere et non s. 

(1) [1903] 23 A. W. N, 115. > ; 
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Crvin. } icati 
Per Richards, J—The true application of section 30, Guardians and œ% 
19 05. Wards Act, to the present case is that the lease of 1890 not having been X 
set aside, the lessee is protected from all claims by the infant or those 
Aspuv RAHMAN se under him, at least in respect of the period covered by minority, 
v. . . . : 
a e ut it does not render a suit to set aside the lease necessary or enable the 


lessee to set up the lease as a defence to a suit for possession. 


First APPEAL from the order of Mr. Ahmed Ali Khan, Subordi- 
nate Judge of Aligarh, reversing the decree of Babu Pramatha >» 
Nath Banerji, Munsif of Khurja. 


Suit for possession by cancellation of a lease. 


—_— 


Ibrahim Ali, a minor, owned certain immoveable property, and 
his grandmother was his certificated guardian. On Mar 





guidance in future. 
_ We dismiss this appeal and direct that the accused Deni and 


Amiri be forthwith released from custody. 


M. L. N. Appeal dismissed. 
L. M. B. 
ABDUL RAHMAN Omi 
= versus 1905. 
SUKHDYAL SINGH.” May 8, 9, 31. 


Guardians and Wards Act (VIII of 1890), s. 80—Lease, execution of, by -Bannpsr, J. 
guardian without sanction—setting aside not necessary by minor’s trans- RIOHARDS, J. 
feree—Minor attaining majority—Limitation Act, Schedule IT, article 91. —— 


The certificated guardian of a minor had granted a perpetual lease of 
certain immoveable property belonging to the minor without the previous 
sanction of the Court. In a suit by a vendee from the minor after he came 
of age to recover possession of the property under lease, by cancelling the 
lease, held that it was not necessary for the vendee to sue for the cancel- 
lation of the lease, which was a relief ancilliary to the relief for possession, 
and article 91, Schedule II of the Limitation Act did not apply. 

Per Banerji, J.:—A Yoidable act is an act which is valid until repu- 
diated. If the transfer in question had been made by the plaintifi’s 
vendor himself or by some one through whom he claimed and effect had 
been given to it, it would be necessary for him to get the instrument of 
transfer out of the way before he could recover the property. But when 
the act is the act of the guardian and not of the owner himself or of his 
predecessor-én-title, it is sufficient for him to repudiate the act, and it is 
not necessary to have the instrument cancelled. The claim to have the 
instrument cancelled must, in such a case, be deemed to be only ancilliary 
to the substantive claim for possession. Unni and another v, Kunchi 
Amma and others, I. L. R., 14 Mad., 26, followed. 

* F, A, F. O, 58 of 1904, 
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jus dare” (Broom’s Legal Maxims, edition 7, p. 118). ue 
rule is accepted by every Court of Justice in England or Trelan 
and is loyally followed even by judges of co-ordinate aan ; 
a fortiori is the rule binding upon subordinate Courts. = : 
judge of a subordinate Court, however brilliant and well-trainec 


a lawyer he may be, is not entitled to assume the powers of an 


appellate Court, or refuse to follow the decision of the High 


Court to which his Court is subordinate. It is the duty of es 
subordinate judge loyally to accept the rulings of DE 8 l 
Court unless or until they have been overruled by a ae cs 
tribunal. We regret that the learned Sessions Judge shov 


have seen fit in this case to deviate from a well recognised rule. 
nt be oant to him far hie 


————Tsgo, ‘ms Bravamothst, AHS At Ris behalf, granted a perpetu 


Cristi 
19C 

—o 
Kine-E: 
V 

DE 


Stanley 
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lease of a portion of the property, without the sanction of tl 
Court, to Abdul Rahman, appellant, who had been an old servar 
Ibrahim came of age on December 7, 1901, and sold the propert 
of which lease had been granted, to the plaintiff-respondent ¢ 
October 21,1902. Plaintiff brought this suit for possession ar 
cancellation of the lease. The defendant contended, among oth 
things, that the suit was barred by limitation, The Cou 
of first instance dismissed the suit on the question of limitatio 
but the lower appellate Court held that the plaintiff would ha 
twelve years to bring his suit and the prayer for cancellation w: 
ancilliary to the other relief for possession, which was the ma: 
relief. It, therefore, remanded the suit under section 562 of tl 


Code of Civil Procedure for trial on the merits. 
Defendant appealed. 


Sarat Chandra Chaudhri (for &. C. Banerji), for the appellar 
submitted that the suit was barred by limitation, the article 
the Limitation Act applicable to it being article 91, Schedule ] 


He relied on 
Hasan Ali v. Nazo and another, [1889] I. L. R., 11 AN., 456. 


Bejoy Gopal Mukerji v, Nilratan Mukerji,{1903] I. L. R., 30 Cal., 990. 
The lease was voidable, i.e., valid until it was set aside, so th 
as long as it continued to affect the property which the plaint: 
had bought, it was necessary for the plaintiff to clear it out of h 
way in order to get possession. It was only when the transf 
affecting the property was a nullity that the ptrson claimin 


possession could disregard it. Reliance was placed on 


Raghubar Dyal Sahu v. Bhiriya Lal Misser, [1885] I. L. R., 12 Cal., 69. 
Sham Lal Mitra v. Amarendra Nath Bose, [1895] I. L. R., 23 Cal., 460 at 46¢ 
Malkarjun v. Narhari, [1900] I. L. R., 25 Bom., 337 at 351, 352, P. O. 


\ 
\ 
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The plaintiff who was a transferee could not avail himself of 
the provisions of section 7 of the Limitation Act, which provided 
for a remedy personal to the minor or his representatives after 
his death. $ 
Mahadeo Rammesta Sutar v. Babi Chimnaji Sutar, [1902] I. L. R., 26 Bom., 

730. : 


Rudra Kant Surma Sirear v. Nobo Kishore Surma Biswas, [1883] I. L, R., 9 
Cal., 663, F. B. 
Iswar Saran (for Madan Mohan Malaviya), for the respondent, 
relied on . 
Hazari Lal and others v. Jadaun, [1882] I. L. R., 5 All, 76. 
Ramausar Pandey v. Raghubar Jati, [1883] I. L. R., 5 AI., 490. 
Uma Shankar v. Kalka Prasad, [1883] I. L. R., 6 AN., 75, at 76. 
™ Ikram Singh and unoiher w, Intizam Ali and others, [1884] LL.R., 6 All, 260. 
Sheo Sahai v. Muhammad Askari, [1888] 18 A. W. N., 256. 
and contended that the suit was not barred, and the plaintiff was 
entitled to ignore the lease which was no act of the minor, his 
transferor. 


Sarat Chandra Chaudhri, in reply. 
0. A.V. 


The following judgments were delivered :— 


Bayens1, J.—This appeal arises in a suit brought by the res- 
pondent for possession of certain immoveable property which 
originally belonged to one Ibrahim Ali and of which a perpetual 
lease was granted to the applicant on 28th March, 1890, during 
Ibrahim Ali’s minority, by his grandmother, who had been ap- 
pointed his guardian by the Court. The lease was granted by 
the guardian without previously obtaining the permission of the 
Court. Ibrahim Ali attained majority on 7th December, 1901 ; 
and on 21st of October, 1902, he sold the property to the plain- 
tiff-respondent. It is by virtue of this sale that the plaintiff 
claims the property. In his plaint he also asks for the cancel- 
ment of the lease. 

The Court of first instance held that the claim was barred by 
limitation, and accordingly dismissed the suit. The Lower 
Appellate Court, differing from that Court upon the question of 
limitation, has set aside its decree and has remanded the case for 
trial on the merits. 

The plea*of limitation has been reiterated in this appeal and 
it is urged that article 91, schedule II, of the Limitation Act, 
governs this suit. The contention is that the lease is only void- 
able under section 30 of the Guardians and Wards Act (VIII of 
1890), and that it was essential that it should be avoided by 
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suit before the plaintif?’s vendor or the plaintiff could recover the 
property. 

No doubt, a voidable act is an act which is valid until repu- 
diated. If the transfer in question had been made by the plain- 
tiffs vendor himself or by some one through whom he claimed, 
and effect had been given to it, it would be necessary for him to 
get the instrument of transfer out of the way before he could re- 
cover the property. But when the act is the act of the guardian 
and not of the owner himself or of his predecessor in title, it is, 
I think, sufficient for him to repudiate the act, and it is not 
necessary to have the instrument cancelled. The claim to 
have the instrument cancelled must, in such a case, be deemed_. 
to~be_only ancillary to the substantive Giaim Yor possession. 
As the lease in this case was granted by Ibrahim Ali’s guar- 
dian on the 28th March, 1890, that is, before Act No. VIII 
of 1890 came into operation, the guardian must have been 
appointed under Act No. XL of 1858, and in granting a lease for 
a longer period than five years, without the permission of the 
Court, she violated the provisions of section 18 of that Act. It 
was held by this Court in Manji Ram v. Tara Singh (*) that 
an instrument executed in contravention of section 18, Act 
No. XL of 1858, was ab initio void and could not be ratified by 
the minor on attaining majority. In the later case, however, of 
Girraj Bakhsh v. Kazi Hamid Ali (°) it was held that such a 
transfer was not illegal or void ab initio, but that the omission to 
obtain sanction from the Court “ relegates the parties to the posi- 
tion in which they would lie if no certificate had been granted.” 
In either view it would not be necessary to set aside the transfer 
made by the guardian, it not being a sale provided for by article 
44 of the second schedule of the Limitation Act. It was held 
by this Court in Ramausar Pandey v. Raghubar Jati and others(*) 
that a suit for possession of immovable property and to set 
aside a mortgage made by the plaintiff's guardian on his behalf 
during his minority was not governed by article 91. The Madras 
High Court in Unni and another v. Kuncht Amma and others(4) 
observed that it had been held in the case of the guardian, 
the manager of a Hindu family and the Hindu widow wrongly 
alienating property, that the suit which may be.brought to 
recover it is not governed by article 91 of the Timitation Act. 
The view of the Court below is, therefore, fully supported by 
authority. The present case is that of a lease by a person whose 

(1) [1881] I, L. R, 3 AN., 852, (2) [1886] I. L. R., 9 AIL, 340. 
(3) [1883] I. L. R., 5 All. 490, (4) [1890] I. L. R., 14 Mad., 26, 
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authority to make it extended to a lease for a period not exceeding 
five years. The lease could have operation, if at all, for that period 
only. After the expiry of that period, Ibrahim Ali could elect 
either to ratify it or to repudiate it. If he has ratified it, he 
would probably be estopped from questioning its validity, and so 
would the plaintiff who derives his title from him. It is not 
necessary to decide this question at present. IJfhe has, on the 
other hand, repudiated it, as he must be allowed to have done by 
selling the property to the plaintiff, the suit for possession is 
maintainable. It was not necessary for him to sue to have it 
cancelled, and article 91 has no application. The appeal, there- 
fore,.fails and must be dismissed with costs. 

Ricuarps, J.—The facts of this case so far as they are neces- 
sary for the decision of the present appeal are very simple. 
Ibrahim Ali Khan was the owner of the property the subject- 
matter of the present suit. During his minority, Musammat 
Faiz-un-nissa, his certificated guardian, executed a perpetual lease 
of the property to the defendant No. 1 without having obtain- 
ed the sanction of the.Court; the lease is dated the 28th March, 
1890. The minor attained age on the 7th December, 1901. 
On the 21st October, 1902, Ibrahim Ali Khan sold the property 
to the plaintiff, who has now instituted the present suit to re- 
cover possession of the property. It may be mentioned that 
the sale-deed contains no reference to the lease. The defence 
was raised that the suit is time-barred. The Court of first 
instance dismissed the plaintiffs suit on the ground of limitation, 
and on appeal the lower appellate Court reversed the Court 
of first instance and remanded the suit for trial on the merits. 
The guardian had absolutely no power to make the lease in 
question, and her action in doing so was in direct contravention 
of the provisions of section 29 of the Guardian and Wards Act, 
1890. Were it not for the provisions of section 30 of the same 
Act, to which I shall presently refer, the position of the late 
minor and the plaintiff as his assignee would be very analogous 
to the position, according to English law, of a remainder-man 
of a settled estate when the tenant for life has made a lease 
unauthorised by the powers conferred upon the life tenant by 
the terms of the settlement or by statute. In such a case 
it is quite clay that the remainder-man could bring a suit for 
possession on the death of the tenant for life, without instituting 
any proceeding to set aside the lease. Such a proceeding 
would be neither necessary nor proper. The lease would be 
a good lease as against the tenant for life. It is, however, 
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argued on behalf of the appellant that section 30 of the Guardians 
and Wards Act renders the lease binding on the late infant 
and those claiming under him until a suit is instituted and a 
decree made,setting it aside; and that inasmuch as an interval 
of more than 12 years elapsed between the making of the lease 
and the institution of the present suit, the lease cannot now be 
set aside by the present plaintiff, the assignee of the late infant. 
No point has been made as to the form in which the plaintiff 
claims his relief, and in the lower Court and here the suit has 
been treated as a suit for possession, notwithstanding that in 
the prayer mention is made of setting aside the lease. The 
plaintiff here does not seek to set aside or cancel the lease in 
the true and accurate sense of those expressions. When the 
Court cancels a lease, it places the parties in the position they 
would have been in if the lease had never been executed. The 
plaintiff does not seek to go behind the lease as regulating the 
rights of all parties during the minority of Ibrahim Ali Khan. 
If he did, very different considerations would arise, and it may 
well be that such a suit could not now be maintained by the 
present plaintiff. The present suit is simply a suit for possession 
in which the plaintiff contends that the unauthorised lease can- 
not be set up as a defence to his suit for possession. In my 
opinion the true application of section 30 of the Guardians and 
Wards Act to the present case is that the lease of 1890 not 
having been set aside, the lessee is protected from all claims 
by the infant or those claiming under him, at least in respect 
of the period covered by minority, but it does not render a suit 
to set aside the lease necessary or enable the lessee to set up 
the lease as a defence to a suit for possession. For these 
reasons I would affirm the decision of the learned Subordinate 
Judge and dismiss the appeal. 
8. 0. C, Appeal dismissed. 
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MUHAMMAD MUNAWAR ALI 


versus 
RAZIA BIBI AND OTHERS. 


Muhammadan Law—Wakf—Deed, construction of. 


Where certain persons made a wakf “ in favour of our respective selves, 
we and, after the death of one of us, in favour of the surviving executant alone, 
and thereafter in favour of our descendants, generation after generation, 
so long as they exist, and in favour of the servants and dependents of the 
riasat aforesaid and in favour of the poor, the beggars and the needy for 
ever, and inthe manner detailed below,” 
Held that the deed created no valid wakf, the bulk of the property not 
being affected by any religious or charitable trusts. 

APPEAL from the judgment of a Division Bench (Bian and 
Burxirt, JJ.), of the N.-W. P. High Court, reported in I. L. R., 
21 AU., 329. 

The facts appear sufficiently from the judgment. 

Leslie DeGruyther, for the appellant. 

C. W. Avrathoon, for the respondent. 

The judgment of their Lordships was delivered by 

Sir Artaur Wiison.—These consolidated appeals relate to a 
deed, purporting to be a wakfnama, executed on the 9th March, 
1881, by a Muhammadan lady, Aliat-un-nissa Bibi, and her hus- 
band, Muhammad Kaim Ali. The larger part of the property 
affected by that deed belonged to the lady, the rest to her husband. 
She died on the 19th April, 1881, and her husband remained in 
possession of the property from that time until his own death on 
the 11th February, 1895. 

The executants of the deed had two sons and four daughters ; 
one of the daughters, Asima, died after her mother, but before her 
father ; the other children survived both their parents. On the 
death of the father the elder son, the now appellant, took posses- 
sion of the property, claiming to be entitled to it as mutwalli 
under the deed of wakf. 

Three suigs were thereupon brought by the three surviving 
daughters, in Which they alleged that the deed created no valid 
wakf, but that the property descended to the heirs of their 
mother and father, and they claimed their shares accordingly 
against the defendant, now the appellant, with mesne profits. 
The Defendant relied upon the validity of the wakfnama, and 
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Privy Couso. upon his title as mutwalli under it. He also set up other defences > 
1905. which need not now þe considered. The Subordinate Judge of 
—— Jaunpur, who heard these three cases, held that the deed created 

MumauxaD no valid akf, and made decrees in favour of the plaintiffs. 
bails i The next suit was filed by the second son, in which he raised 

Razia Bist. a claim exactly similar to that raised by his sisters in the first 

Sir Arthur three suits, and was met by similar defences. That suit was 

Wilson. dismissed on a ground(’) which has since been abandoned. The 
case, therefore, now stands on exactly the same footing as the 
previous cases. 

The last suit was filed by one of the daughters, who had been 
plaintiff in one of the first three suits. It related to the share oe 
her sister Asima (who, as has been mentioned, died after her 
mother but before her father) as one of the heirs of her mother, 
in which share the plaintiff in this last suit has acquired an 
interest by purchase. This suit, like the others, raised the 
question of the validity of the alleged wakf, but it was dismissed 
on the ground of limitation. _ 

Against all these decisions appeals were brought to the High ~ 
Court, and that Court affirmed the decisions of the first Court 
in the three cases in which it had found in favour of the plain- 
tiffs, and reversed its decisions in the two cases in which it had > 
found for the defendants. Against those decrees of the High 
Court the present appeals were brought. 

The main question raised by the appellant, the one question 
common to all the cases, and the only question in the first four 
of them, is whether the deed of the 9th March, 1881, created a 
valid wakf. Both the Courts in India have answered the question 
in the negative. They have laid down the rule of law by 
which they were guided, and for the purpose of applying it to ` 
the deed now in question have minutely examined the clauses 


of that deed. 
As their Lordships are of opinion that those Courts have 


correctly apprehended the law applicable to the case, and as they 
agree in the view that has been taken as to the character of the 
deed, their Lordships think it unnecessary to discuss the law on > 
the subject, which has already been more than once. considered 

by this Board, or to examine in detail all the provisions of the 
deed. It will be sufficient to point out its character somewhat 
generally. It begins with recitals in which the intending settlers 

put their own construction upon the deed, and state the objects 

for which they executed it and the effect they intended it to have. + 
(1) (Viz., that the claim was barred by Art. 91, sch. IL, Limitation Act.—Ep.} 
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They say it is necessary “ that sufficient provisions be made for 
“ the thorough management of the entire property, and the imlak 
“ belonging to the executants, and the income and profits there- 
“from (which, taken as a whole, forms a small estate), so that 
“ the property itself and the principal wealth of the estate may 
“always be preserved from all manner of partition, division, 
“transfer, and succession, and the management thereof in 
“ whole and in part should remain for ever in the hands of one 
“ person, whereby our name and memory, and the pomp and 
“ dignity of the estate, may continue”; and that “the attain- 
“ ment of the above object is impossible except by a wakf.” 
Turning to the operative clauses of the deed, the first and 
the most general in its terms is paragraph 4, by which the 
executants “make wakf . . . in favour of our respective 
“selves, and after the death of one of us (the executants) in 
“favour of the surviving executant alone, and thereafter in 
“favour of our descendants, generation after generation, so 
“ long as they exist, and in favour of the servants and dependents 
“of the riasat (estate) aforesaid and in favour of the poor, the 
“ beggars and the needy for ever in the manner detailed below.” 
The numerous clauses that follow are entirely in accord with 
the purpose stated in the preamble and embodied in the fourth 
paragraph. The bulk of the property is not affected by any 
religious or charitable trusts. The rules laid down are almost 
all expressly directed to securing Kaim Ali in the full enjoyment 
of the whole estate as long as he lived, to keeping that estate in 
perpetuity entire and inalienable under efficient management 
by a single person, to maintaining the dignity of the family, 


_and to making provision for its members. The religious and 
~ charitable clauses are no exception. They are auxiliary to the 


real purpose of the deed; they deal with matters naturally 
incident to maintaining the dignity of the family, and their 
secondary character is further apparent from the fact that, while 
the deed purported to create the wakf as from its date, the 
religious and charitable trusts were not to become obligatory 
till after the deaths of both the executants. The name and 
form of a wakf are avowedly adopted in the hope of gaining 
legal recognition for a transaction which without them could 
have no validity. It follows that the deed created no valid wakf. 
And this disposes of the first four appeals. 

With regard to the fifth appeal another point was raised. It 
was said that Asima having died after her mother but before 
her father, those who now stand in her place could at most 
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claim, as they do claim, her share in her mother’s estate, but, of 
course, no share in her fathers; and, that her father, by his 
exclusive enjoyment of the mother’s estate, had acquired a title 
to it against the heirs of the mother, and that, therefore, the 
claim to Asima’s share was barred. 

The answer to this contention is that it assumes the father’s 
possession to have been adverse to the heirs of the mother. But 
the High Court has held that that possession was not adverse, 
and no reason has been shown to their Lordships which could 
lead them to dissent from that finding. 

Their Lordships will humbly advise His Majesty that these 
appeals should be dismissed. The appellant will pay the costs, 

Solicitors for the appellant: Watkins and Lempriere. 

Solicitors for the Respondents: T. L. Wilson & Co. 

Appeals dismissed. 





AITMAD ALI KHAN 
versus 
Tue ALLAHABAD BANK, Lp.“ 
Civil Procedure Code (XIV of 1882), sections 82, 872, 647—Haecution appeal— 
Auction-purchaser after institution of appeal arrayed as respondent. 

The terms of section 32, Civil Procedure Code, are very wide and 
empower the Court at any time either upon or without application 
to order that the name of any person, whose presence before the Court 
may be necessary, be added in order to enable the Court effectually and 
completely to adjudicate upon and settle all the questions involved. 

Where a question arose in the execution department as to the nature 
of the property sought to be sold by the decree-holder, and after the 
institution of an appeal in the High Court the property was sold by the 
execution Court; held that the auction-purchaser should be allowed to 
defend his interests by his name being added as a party in the array of 
respondents to the appeal in the High Court. 

APPLICATION by Kumar Latafat Ali Khan under section 32, 
Code of Civil Procedure. 

The Allahabad Bank, Ld., held a decree against Aitmad Ali 
Khan, in execution of which it attached and advertised for sale 
some immoveable property belonging to the judgment-debtor. 
The latter objected that this property was “ ancestral ” and could 
be sold only by the Collector under section 320, Civil Procedure 
Code. The execution Court overruled this objectio#, whereupon 
the judgment-debtor preferred this appeal to the High Court. 

During the pendency of this appeal the property was sold by 
the execution Court and purchased by one Latafat Ali Khan. 

* Application in E. F, A. No, 24 of 1905. 
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The latter thereupon applied under section 32 of the Code, read 
with section 582, to be made a party respondent to the above 
appeal, and obtained a rule. The judgment-debtor had in the 
meantime applied to the Court below for the setting aside of 
the sale upon the grounds set forth in section 311 and also 
because the property being “ancestral,” the Civil Court had no 
jurisdiction to sell it. 


Ghulam Mujtaba (with him Abdul Raoof and S. C. Banerji), 
for the appellant, showed cause. 


Section 32, C.P.C., does not apply to an execution case. 
That contemplates the addition of a party whose interest in the 
matter in dispute had come into existence at or before the date 
of the institution of the suit, and whose presence the Court 
deems necessary for the purpose of completely adjudicating on 
the issues raised in the suit. Here the suit has terminated in 
a decree, and the only question is whether the property attached 
by the decree-holder is “ancestral” or not. Section 372 may 
apply to a case where a party has subsequently acquired an 
interest, but it has been held that that section does not apply 
to execution proceedings, 

Goodall v. Mussoorie Bank La., [1887] I. L. R., 10, ALL, 97. 

If section 372 does not apply, a fortiori section 32 does not. 

If the petitioner has acquired any interest, he may support 
the same in the Court below in the proceedings taken to set aside 
the sale. 


Gulzari Lal, for the petitioner, in support of the rule. 


The petitioner having purchased the property is vitally in- 
terested in the result of this appeal, and the questions raised 
therein can be conclusively disposed of only if the petitioner 
be made a party to the record. The decree-holder may not resist 
the appeal. A Court has very large powers under section 32, 
and a suit does not terminate with the decree. 

This question as to whether the property is “ ancestral” or 


not, cannot be decided in the proceedings instituted under section 
311 of the Code. 
Shirin Begam v. Agha Ali Khan, [1895] I. L. R., 18 All, 141. 


Datti Lat, for the respondent, did not appear. 
- Ghulam Mujtaba, in reply. 


No authority to show that a new party may be added in the 
execution department under section 32, 
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The question about the nature of the property may be tried 
by the Court below under section 244. 

Daulat Singh v. Jugal Kishore, [1899] I. L. R., 22 All., 108. 

The following order was passed by 

Kxox, J.—Kuer Latafat Ali Khan has put in an application 
praying that his name may be added as a party in the array of 
respondents and he may be allowed to defend an appeal which 


. is pending in this Court. A preliminary objection is taken 


on behalf of the appellant to the effect that section 32 of the 
Code of Civil Procedure cannot be held to apply to proceedings 
in execution of decrees. In support of this contention he has 
referred me to a ruling of this Court, Goodall v. The Mussoorie 
Bank, Limited, and another(*), in which it was held that section 
372 of the Code of Civil Procedure cannot be applied to the 
assignment, creation, or devolution of interest subsequent to 
the decree in a suit, and upon the analogy of this it is contended 
that section 32 should not be held applicable to proceedings 
in execution. 

Questions as to section 32 and its applicability do not appear 
to have been at all considered in Goodall v. The Mussoorie Bank, 
Limited, and another(*). At the time when that ruling was 
given by this Court, section 647 of the Code of Civil Proce- 
dure differed in one remarkable point from the section as it 
stands in the present Code. But I am not concerned with 
whether section 372 does or does not apply to the case before 
me. The terms of section 82 are very wide and empower 
the Court at any time either upon or without application to 
order that the name of any person whose presence before 


the Court may be necessary, be added in order to enable - 


the Court effectually and completely to adjudicate upon and 
settle all the questions involved. The applicant, according to 
his petition, has very important interests, and it seems to me ex- 
pedient that he should be allowed to defend those interests, and’ 
that further litigation should not, as far as necessary, be resorted 
to. For these reasons I disallow this preliminary objection, 
and I order that the name of the petitioner be added as a party 
in the array of respondents and that he be allowed to defend the 
appeal. The applicant will get his costs. uni 

S 0. B. Rule discharged. 

(1) [1887} I. L. R., 10 AN., 97. 
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SAYED MUSTAFA É 
versus 
AMINA BEGAM.* 


Muhammadan Law—Imamia Law—wagi—charitable and religious act-— 
substantial dedication—shroud and burial expenses of Saadat-i-Mumnins 
—Illumination expenses—Distribution of sweets and sharbat at Muhar- 
ram Festival—Saman shadi and Tabarrat—wagqf in favour of an 
infidel. 


Per Stantey, C. J.—The distribution of sweets, sharbat and tobacco and 
also money to Muhammadans generally, without regard to poverty, however 
meritorious, cannot be regarded either as charitable or religious, unless 
the distribution is directed to be made in view of the poverty of the 
recipients, and such application of the profits of immovable property 
doesnot come within any of the purposes for which such property, can he 
dedicated for all time as wagf under the Shia Law. 

If the distribution of food and sharbat to Moslems generally cannot be 
regarded as religious and charitable, the salaries of persons appointed to 
make the distribution cannot be regarded as proper expenses in connection 
with wagf. 

Tt is a good charitable gift to provide for the burial and shroud expenses 
of poor Saadat-i-mumnins, but illumination expenses are not a proper 
head of expenditure in a wagf. 

The gross rental of a village amounted to over Rs. 5,000 and the net 
profits to a little over Rs. 2,000. There were various items of expenditure, 
such as canal rates, village expenses to be met out of the profits and the 
sum-total of these items of expenditure amounted to Rs. 1,160-7-0. 
The balance of Rs. 1,030 was directed to be applied for the purposes of a 
wagf. Upon excluding the items of expenditure which were not valid 
under the Muhammadan Law, the remaining items of expenditure which 
were properly referable to religious and charitable objects, amounted to a 
sum of a little over Rs. 300, Held that this was not a substantial dedication 
of the property for the wagf. 

The expression saman shadi used in the deed of wagf was intended 
to mean the usual presents which are made toa bride on her marriage. 
The purchase of the paraphernalia of the marriages of virgin daughters 
of Shia Sayeds is not a religious or charitable object according to the 
law of the Shia sect. The meaning of the word Tabarrat explained. 

Agha Ali Khan v. Altaf Hasan, I. L. R., 14 All., 429; Bakar Ali Khan 
v. Anjuman Ara Begam, I. L. R., 25 Al., 236 referred to. 

Kaleloola Saheb v. Naseeruddin Saheb, I. L. R., 18 Mad., 201, approved. 
(Per Coutins, Č.J., and Parker, J., followed.) 

Per BANERI, J—A wagf by its very definition is a contract by which 
the corpus of an estate is tied up so that the estate should cease to be 

"PF. A, 171 of 1902, 
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the property of the appropriator and should not be the subject of 
inheritance after his death. 

I the waqif does not, at the time when he makes the wagf, intend 
that it shoùld be a real wagf, this intention becomes immaterial, if he 
carries out the objects of the wagf and gives full and complete effect 
to it, and if the wagf is otherwise valid. 

Itis settled law thatif the dedication of the property is absolute and 
unconditional, and if there is an ultimate trust for pious or charitable 
purposes, the wagf is valid according to Muhammadan Law. 

The purposes for which the wagf was made were the celebration of 
the Muharram, including meetings for the Seowm and Chehlum, and 
of the birth and death anniversaries of the Prophet and his descendants, 
the meetings held on the anniversary of the death ‘of some of the 
ancestors of the waqif, meetings during the Ramzan, i.e., the month of 
fasting, celebration of the Id festival, recitation of the Quran and the 
making of presents and offerings. Held that these were religious objects 
under the Imamia (Shia) law of wagf. 

The objects of expenditure to be incurred for the purposes mentioned 
above, were described in the wagfnamahs and may be arranged under 
the following heads :— 

(1) Sugar, sweets and sharbat given to persons attending meetings. 

(2) Cooked food distributed among (a) people generally, and (b) 
Shiah Muhammadans. 

(3) Tobacco for smoking, coal and drinking water. 

(4) Mahdi offerings. 

(5) Making and burial of Tazias. 

(6) Printing slips containing prayers. 

(7) Distribution of the Quran. 

(9) Expenses of the celebration of Id. 

(10) Hire of furniture for meetings. 

(11) Cost of whitewashing the house for placing taziag in it. 

(12) Dumination expenses. 

(13) Alms in cash to Saadat Mumins, 

(14) Wages of reciters of elegy and mourners. 
(15) Wages of servants. 

Held that all the heads of expenditure are legitimate both upon 
authority and according to the general practice of Shiah Muhammadans. 

A wagf is lawful if made in favour of Saadat-i-Mumnin, i.e, true 
believers of the Shieh sect. It is not necessary that such a wagf must 
be in favour of the poor only. In this particular case upon a proper 
construction of the wagfnamah it must be taken that the waqif meant to 
provide for the poor who were in practice the principal objects of his 
bounty. 

A wagf may be made in favour of any one, even an ipfidel, provided 
that he is not an alien enemy. 

Law with regard to wagfs discussed. 

The expression saman shadi does not mean presents given to a girl 
on her marriage, but it means things requisite for the marriage, 

Without actually deciding the question as to whether it is essential 
for the creation of a valid wagf that the requisite formula should be 
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. recited orally and that a deed of wagf without an oral recital of the Crv1n. 
formula is not sufficient; held that in this particular case it had been 1 904.05 
established that not only did the wagif execute the two written documents S 
by which the wagf was created but made the waqf orally also. Agha Saygp Mrsmara 
Ali Khan v. Altaf Husain, L L. R., 14 AN., 429; Mahomed Ahsanulla v. 
Chowdry v. Amarchand Kundu, I. L. R., 17 Cal, 498; Abul Fata v. Amina BEGAY, 
Rasamaya Dhar, I. L. R., 22 Cal, 698; Muzhurool Hug v. Puhraj S 
Ditarey Mohapattur, 13 W, R., 235; referred to. Kaleloola Saheb v. 

Naseeruddin Saheb, I. L. R., 18 Mad., 201, dissented from (Per Davies, 
J., followed). 


First Appear from a decree of Babu Shiva Sahay, Subordinate 
Judge of Cawnpore. 


Suit for possession by right of inheritance. 


The facts of the case are fully set out in the judgments. 
Briefly they were as follows :— 


Agha Ali Khan was the owner of the property in dispute. 
In June, 1894, he executed a deed of wakf by which he dedicated 
allhis property for religious and charitable purposes. Under 
the deed he was to be the first matwalli. After his death, the 
defendant succeeded him in his office of mutwalli. The plaintiff 
as heir of Agha Ali Khan, brought the suit out of which this 
appeal arose for possession of the estate left by him, alleging 
that as a matter of fact, no wagf was created, and if any were 
created, the object of the wagf was unlawful. The material 
portions of the deed were as follows :— 


sanaat t have made a perpetual and everlasting wagf 
of my 8 annas zamindari share in * * * for performance of 
charitable deeds (such as) the meetings of Ashra, of Muharram- 
ul-haram, Ashrai Arbain and other monthly meetings, recitation 
of the Koran, NV’ ‘azar and Niaz, the charitable deeds detailed as 
below. * . = i * After reciting the Seegha 
(size sha!) I have taken the property detailed below out of my 
proprietary possession, and having changed my intention, taken 
it in my possession as mutwalli and have also formally got the 
mutation of names effected in my favour as mutwalli instead 
of as proprietor, and have also given information in respect 
thereof to the said person who is to be mutwalli after me. I 
have made tharegister of account of the expenses of the appro- 
printed property quite separate from that of my private account. 
a % # The amount of profits is for the purposes of wagf 

as detailed below.” (These are set out in the judgments.) 


The Subordinate Judge decreed the suit, 
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Defendant appealed. 
Sundar Lal (with him Ghulam Mujtaba), for the appellant. 


The question was whether under the Shia Law it was absolute- 
ly necessary that a waqif must orally declare the wagf, so that 
it may bea good wagf. The view taken by the Subordinate 
Judge that the execution of a registered deed, in the shrenee of 


an oral declaration, was insufficient, was wrong. 
Bagar Ali Khan v. Anjuman Ara Begam, [1902] 1. L. R., 25 AlL, 236. 


There was, however, strong evidence to prove the waqf. He 
then read the evidence. 


Karamat Husain (with him Abdul Majid, Motilal Nehru and 
Ishaq Khan) for the respondent, commented upon the evidence 
and submitted that it was a colorable wagf made with the object 
of defeating the plaintifi’s right of inheritance. It was a device 
adopted in order to circumvent the ruling of this Court in 

Agha Ali Khan v. Altaf Husain, [1892] I. L. R., 14 All, 429. 

Agha Ali himself remained in possession of the property and 
dealt with it just in the same way as he did with his other 
property. [Evidence was then read.] 

The validity of the wagf must be tested by the rules of Muham- 
medan Law. 


Mazhar Ali v. Budh Singh, [1884] I. L. R., 7 AH., 297. 
Abul Fata Mahomed v, Rasulan Bibi, [1894] I. L. R., 22 Cal., 619 P.C. 


The waqf must be orally declared. 
Agha Ali Khan v. Altaf Ali Khan, [1893] I. L. R ,14 AN., 429. 
The declaration must be by word of mouth („$3 ). A declara- 


ration in writing was not enough among the Shias. 
Jamaaush-Shittat, Teheran Ed., Folio 162. 


Many of the objects of the alleged wagf were not such as the 
Muhammadan Law permitted. Waqf for distribution of sweets 
at the Muharram festival and other similar objects is not 
permitted by the Muhammadan Law. 


(Srantey, C.J. I should like to see any authority in the 
Muhammadan Law permitting the creation of wagf for such 


purposes. | 


Sundar Lal—Wagf for such purposes was as a matter of prac- 
tice allowed among the Shias. It was sanctioned by long usage 
and custom, which ought not to be lost sight of. What was 
permissible under the Muhammadan ecclesiastical Law must. 
be determined with reference to-the accepted practice of the 
Muhammadans on the point, 
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.Karamat Husain continued.—Custom among the Shias was 
not recognised. If that were recognised, waqf in favour of one’s 
children would be valid. But the highest authority has de- 
clared against the validity of such wagf. Waqf must be strictly 
in accordance with law. 

Kaleloola Sahib v. Naseer-ud-din, [1894] I, L. R., 18 Mad., 201. 

No Muhammadan could make a wagf in favour of any one 
‘except his co-religionists. l 

[Banens J. Could he not make a wagf for a hospital where 
persons of different religions were treated ?] 

That was permissible, for that was for curing the diseases of the 
suffering and would be charitable. 

Baillie’s Imamiyah, pp. 215 and 220, para 2. 

Abul Fata Mahomed v. Rasamay Dhar, [1894] I. L. R., 22 Cal, 619. 

Muhammad Munawar Ali v. Rasulan Bibi, [1894] I. L. R., 21 AlL, 329, 335. 

Shama Churun Sircar’s Tagore Lectures, Vol. II, pp. 166 and 167. 

Ghulam Mujtaba in reply: It is not prohibited under the 
Muhammadan Law to employ servants to carry out wagf pur- 
poses. Meetings held to celebrate the birth and death of the 
prophet, his son-in-law and his daughter’s sons (Hasan and 
Husain), are perfectly valid under the Muhammadan Law. All 
expenses in this connection are valid. 

Wasig Ali Khan v. Government, [1886] 6 S. D., Bengal, 110, 113, 114; 


Hidait-oon-Nissa v. Syed Afzul Hossein and others, [1870] 2 N.-W. P. 
H.C. R., 420. 


Endowment for Imambara (a place for holding meetings of 
this kind) was upheld in the case of 


Delvoos Banoo Begum v. Ashgur Ally Khan, (1875] 15 B. L. R., 167, 184, 185, 
186. 


[BANERI], J. Butin this case the Judges call the gapong of 
the kind private expenses.] 

But still they were religious. Itis true it was nota Boa for 
public purposes, but still it was religious. 

Zulfigar Ali Khan v. Shirin Begam, [1894] 14 A. W, N., 5. 

Baqar Ali Khan v. Anjuman Ara Begam, [1902] I. L. R., 25 AlL, 286. 

Sadiq-un-nissa v. Wali Ahmad, [1903] I. L. R., 25 AIL, 418. 


Amongst Shiahs the opinion of mujtahids is as much binding 
as the judgment of a Court of Justice. (Shama Churun Sircar’s 
Muhammadan Law, Lecture VI, p. 166, says what mujtahid is.) 

[Baners1, J. Mr. Karamat Hussain, Do you object to the 
keeping of tazias and zarihs ?] 

Karamat Hussain.—What is objected to is not the keeping of 
tazias, but burning incense, distributing food, &c., at them. 

Ghulam Mujtaba. Tf such meetings are permissible, expens- 
es that are necessary and connected with them are also permis- 
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sible. It is not necessary under the Shiah Law that it should 
be expressly said that a wagf was for the poor. Wagf in favour of 
Muslims or Momins generally is valid. 

Bailfie’s Imamiyah, p. 215. 

Ameer Ali’s Muhammadan Law, Ed. 3, Vol. 1, Ch. 14. 

Shama Churun Sirear’s Muhammadan Law, vol. 2, p. 469. 

The rulings of the Privy Council referred to by the other side 

were all in cases where there was no gift in favour of the public; 


but the gift was limited to descendants of settlors. They.do not . 


apply. 


Mahomed Ahsanulla Choudry v. Amarchand Kundu, [1889] I. L. R., 17 


Cal., 498, 

Even a settlement in favour of a Kafir is valid under certain 

circumstances. 

Baillie’s Imamiyah, p 215. 

Ameer Ali’s Muhammadan Law, vol. i, p. 406. 

Shama Churun Sircar’s Muhamadan Law, vol. ii, p. 468. ~ 
And there is no provision in the Muhammadan Law forbidding 
the employment of a non-Muhammadan servant for the manage- 
ment of wagf property. 

It is not necessary that there must be specific mention that the 
money should be given to the poor. The money will be given 
to men in needy circumstances and that is charity. Meetings 
like those here contemplated are religious. 

Bahar-w-anwar, by Maula Baker Majlisi. 


The expenses here are religious and charitable and therefore 
fulfil the requirements of Muhammadan Law. 

The Hadis lays down that (1) it is religious and meritorious to 
observe the mourning ceremonies of the members of the Prophet’s 
family who were killed at Karbala, and (2) that everything is 
lawful unless it is forbidden by the Law. 

Unless it was shown that expenses were extravagant, they 
must be presumed to be lawful and religious. 

Phul Chand v. Akbar Yar Khan, [1896] I. L. R., 19 AIL, p. 155. 
Nizam-ud-din Gulam v. Abdul Gafur, [1888] I. L. R., 13 Bom., p. 264. 

From these principles modern jurists have deduced the rule 
that it is lawful to keep Tazias, vide Zakhirat Maad, page 368, 
and more virtuous to distribute eatable things at, the meetings 
than to give alms to the poor, see Zakhirat Maad, page 369. 

Karamat Husain again in reply. 


The question is, how far are the purposes detailed in the deed 
valid, assuming that the wagf was executed ? 


me 


a 


€ 
. 1 aai 


a. 


Vot. it] ita cobrit. - BB 


Baqar Ali Khan v. Anjuman Ara Begam, [1902] I. L. R., 25 All, 236. Civ, 
Syeda Bibi v. Mughal Jan, [1902] I. L. R., 24 AN., 231. 1904.05 
[Baner J. If the waqif executes documents and in creating eer 
the wagf says, “I have no intention of creating a wagf,” what Sarep Mustara 
will be the result ?] Aer aie 
In that case he will be bound: But if he says to all persons = 


that he has no intention, then his execution and registration of 

‘a wagfnama will not be effectual to create a wagf. Intention 
is absolutely necessary. The trend of the rulings of the Privy 
Council is that wagfs must be for the poor. 

Unless there is clear limitation by the use of the word “ poor,” 
there is no guarantee that the money would be given only to the 
poor. It must be charity strictly in the Muhammadan sense, which, 
under the rulings, is identical with the modern English sense. 


The following judgments were delivered :— 


STANLEY, C.J.—The suit which has given rise to this appeal Stanley, C. J. 
was brought by the plaintiff, Musammat Amina Begam, as heiress 
of the late Agha Ali Khan for possession of immoveable property 
which formerly belonged to Agha Ali Khan and for mesne pro- 
fits. The defendant in defence to the action set up a deed of 
wagf, executed by Agha Ali Khan on the 29th of June, 1894, and 
also a supplementary deed of wagf also executed by Agha Ali 
Khan on the 26th of November, 1896, by the first of which deeds - 
the property sought to be recovered in the suit is said to have 
been dedicated as wagf. The execution of the two deeds was 
admitted by the plaintiff, but she contended that these deeds were 
executed for the sole purpose of defeating her right of succession 
to the property on the death of Agha Ali Khan and were ficti- 
tious and illusory, and further that a valid wagf was not created 
by them according to the Shia law to which sect Agha Ali Khan 
belonged. 

The learned Subordinate Judge held that a wagf is not valid 
unless it be orally declared and that there was no evidence in this 
case of any oral wagf, that delivery of possession of the dedicated 
property by the wagif is necessary in order to give validity to a 
wagf, and that there was in this case no delivery of possession, 
and further that the objects for which the property was dedicated 
were not propey objects of wagf and that the wagf was illusory, 
the intention of the wagif in executing the documents being 
merely to deprive the plaintiff of her right to succeed to the 
property and not the intention of creating a valid wagf. He 
therefore decreed the plaintiffs claim. 
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that if a son should be born to Agha Ali Khan and should attain 


majority and should observe prayer and fasting, then he, after - 


attaining majority, should co-operate with the mutwalli of the 
wagf and should be entitled to get half of fee fixed for a mutwalli 
as provided in the deed. Then follows a recital which is wrongly 
translated in the paper book. Accurately translated it runs as 
. follows : “ After carrying out the formula of wagf, I, having taken 
the appropriated property, noted above, and bounded as below, 
out of my proprietary possession with the object of altering 
my position as proprietor, have taken it into my possession as 
mutwalli and have also formally got mutation of names effected 
in my favour as mutwalli instead of as proprietor,’ etc. Then 
follow some directions in regard to the duties and powers of the 
mutwallt and a provision is inserted empowering the wife of 
Agha Ali Khan to live in the upper story of the endowed house, 
and a direction follows that “the meetings in connection with 
Ashra Muharram, Ashra Arbian and monthly meetings and 
‘taziadari’ shall be held in that house and not in any other 
house.” Then in a schedule to the deed the endowed villages 
are mentioned as also the gross rental, Government revenue, 
etc., and also the net profits for the year 1300 Fasli, which 
are stated as amounting in that year to Rs. 2,190-0-7. Then 
follow these words, “out of this item, Rs. 2,190-0-7, about Rs. 400 
is the zar-i-suls, (i. e., canal water rate) per mensem; Rs. 300 is 
on account of pay of the employés in connection with the villages, 
per annum; the village expenses and other expenses in connection 
with the villages amount to Rs. 460-0-7. The amount in all 
comes to Rs. 1,160-0-7. Now there remains Rs. 1,030. This 
amount of net profits is for the purpose of wagf as detailed 
below” (the italics are mine), and then follows lengthy and 
minute particulars of the expenditure of specified amount of net 
profits. After the details of expenses follow a number of ins- 
tructions to the mutwallt in reference to the management of the 
wagf property and the distribution of the funds and other 
matters. At the head of the wagf there is an endorsement which 
bears the signature and seal of the defendant Syed Mustafa in 
the following terms :—“ The correct formula of wagf having been 
recited by, the waqif before this humble person, this humble 
person has fccepted the duties imposed upon him.” The trans- 
lation of this endorsement given in the paper book is quite 
inaccurate. 

Tt has been found by the learned Subordinate Judge that 
Agha Ali Khan was at the date of the execution of the wagfnama, 
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maximum fixed for zar-i-suls and village expenses, namely, Rs. 400 
and Rs. 460-0-7, respectively, cannot be determined for every 
year, but is:variable and this is followed by a direction that the 
surplus occurring under either of these two heads in any year 
should be spent by the mutwalli for the time being on charitable 
objects, such as “ burial and shroud expenses of poor Sadat-1- 
_muminins.” This is clearly a good charitable gift. Paragraph 
1l provides for the application of profits arising from the 
enhancement of the rents payable by tenants. It directs the 
Mutwalli to spend the amount of any such increase on the 
paraphernalia for marriage of the virgin daughters of Sadat-i- 
muminins. This last mentioned provision of the document I 
shall refer to later on. Such being the main provisions of 
the document, we have to look at the details of the expenditure 
directed to be defrayed before we can determine whether or not 
there has been a substantial dedication of the property for such 
objects as are regarded according to the Muhammadan Law of 
the Shia sect as religious or charitable. I turn to the clear 
and specific directions given in regard to the expenditure of 
the profits expressed to be appropriated. Considerable sums 
are directed to be expended on the purchase of sugar, sweets, 
tobacco and food to be distributed at various meetings ; also for 
the expenses of illuminations at meetings. Various sums of 
money are also directed to be distributed to Sadat-i-muminins, 
(i. e., Shia Syeds). The sums so directed to be applied, roughly 
estimated, amount to Rs. 250. In addition to this there is a 
direction that Rs. 230 should be distributed annually to Shia 
Syeds, Rs. 50 to be distributed by the defendant, and Rs. 180 
by Agha Ali Khan, also annuities of Rs. 60, Rs. 120, Rs. 24 and 
Rs. 24 respectively, are provided for four persons mentioned in 
the document, namely, Mir Waris Ali, Lala Mata Pershad, Khuda 
Bakhsh and Imdad Husain. There is nothing to indicate 
that the food and drink and cash directed to be distributed 
was intended ‘to be distributed amongst poor Shia Syeds. In 
fact, the idea of poverty does not appear to have been in the 
mind of the executant in connection with this expenditure. We 
find no reference whatever to poverty or the poor. In the direc- 
tion contained in a later part of the document to which I have 
already referréd in which the executant had the poor in contem- 
plation, he inserted the word “poor”. I refer to the direction 
that if the water rate and village expenses do not reach the 
amounts mentioned in the document, the surplus should be 
spent on charitable objects “ such as burial and shroud expenses 


529 


CIviL. 


1904-05. 
~ 
Savep MUSTAFA 
v. 
AMIXA BEGAY, 


Stanley, C. J. 





180 
CIIL. 
1904-05. 
—— 


YED MUSTAFA 
K» 


MINA BEGAM. 





tanley, C. J. 


HIGH COURT. [A. L. J: R. 


of poor Sadat-i-muminins”. This is an indication that when the 
executant had the poor in contemplation, he did not omit the 
word “ poor.” 

On behalf of the appellants it is contended that the poverty 
of the recipients is not a necessary element so as to render a 
gift of food or money a charitable gift, and for this proposition 
the following passage (at page 379) out of the Zakhiratul-maad 
by Shaikh Zain-ul-abdin of Mazindran was relied on: 

“ Question.— Which (of the two acts) is more virtuous, whether 
to distribute eatable things among the poor and Mumins (Muham- 
madans) at the meetings held for mourning for Imam Husain 
(may peace be upon him!) as is usually done, or simply to give 
alms to the poor, indigent persons and Mumins, 


Answer.—lIt is a more virtuous act to spend on the poor and 
mumins at the meetings held for mourning.” 

This passage is relied on as an authority for the proposition that 
the distribution of sharbat, sweets and tobacco, directed by the 
document now under consideration to be made amongst Muham- 
madans generally without regard to the consideration of poverty 
is a good charitable gift. Iam not sure that the words “ the poor 
and the mumins ” in this passage do not mean “ the poor who are 
mumins ” that is, poor Muhammadans, and that the objects of the 
gift were really the poor. The question was as to the relative 
merit of giving at the meetings held for mourning or giving 
generally and the poor were certainly in the contemplation of 
the writer. In the case of Kaleloola Sahib v. Nuseer-ud-deen 
Sahib (+), it was held that an endowment of property for the 
daily, monthly and annual expenses of a private mausoleum, 
such as lighting, frankincense, flowers and the salaries of Hafizes 
(repeaters of Koran) and Daroodies (readers of benedictions, 
etc.,) as well as for the annual Fatiha ceremonies of the 
deceased, were not either religious or charitable purposes, and 
that, too, notwithstanding that it was found that a traveller’s inn 
was erected by the endower of the property as an appurtenance 
to the tomb and that the performance of the ceremonies neces- 
sarily involved the distribution of charity and that the lights in 
the tomb were of use to passers-by. In thatcase, reversing the 
decision of Davies, J., Corzins, ©. J., and Parxgr, J., observed 
that the result “ of an investigation of the authorities seems to 
be that endowments purely for purposes like the present seem to 
be against the principles of Muhammadan Law, and that in such 
cases when wagfnamas for such purposes have been upheld, the 

(1) [1894] I. L. R., 18 Mad., 201. 


had 
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such an application of the profits of immoveable property comes 
within any of the purposes for which such property can be 
dedicated for all time as wagf. However meritorious such acts . 
may be, it seéms to me that they cannot be regarded either as 
charitable or religious. It is a hospitable act to give refresh- 
ments to friends and co-religionists who attend meetings such 
as those referred to in the document before us, but it seems to _ 
me that unless the distribution is directed to be made in view of 
the poverty of the recipients, the act cannot be regarded as” 
charitable. I am also disposed to think that the expenses of 
illuminations do not come within the category of charitable or 
religious purposes. The learned Advocate fox the appellant 
referred us to a number of passages taken from the works of 
Commentators on Muhammadan Law as authority for the pro- 
position that every thing which was regarded as lawful accord- 
ing to Muhammadan Law, might be the proper object of wagf, 
or in other words a charitable or religious act. Mr. Karamat 
Husain, who is a well-read Muhammadan lawyer, asked us to reject 
the writings of those commentators as unauthoritative. I am 
not prepared to hold that the extravagant views which are ex- 
pressed in the comments of some of them truly represent the 
established and recognized law of the Mubammadan community. 
To return to the wagfnama, if the distribution of food and 
money had been directed to be made amongst the poor, other 
considerations would arise, but in no place in the details of the 
expenses are the poor mentioned in connection with the distribu- 
tion of food or money. One item of expenditure, as the words 
have been translated, does point tò a distribution amongst poor 
Shia Syeds. The words as translated in the paper book run as 
follows :—‘‘ Alms in cash to be distributed to Sadat-i-muminins 
annually, Rs. 230”. The word “alms” imports charity, it means 
gifts for the relief of the poor ; but alms is not a correct translation 
of the word in the original. The word used in the original is 
“tabarrat” which means nothing more than a gift or giving. 
It is defined as giving gratis in Richardson’s English, Persian and 
Arabic Dictionary. In paragraph 12 of the instructions appended 
to the deed the same word is wrongly translated in the paper 
book “items of charity’. The word should be translated 
“items of gifts’. In an early passage of the docenient a word 
is also used which imports the idea of charity. It is translated 
in the paper book ‘charitable deeds’. But Agha Ali Khan has 
put his own meaning on the word by giving the details of the 
good deeds to which he refers. The good deeds are the deeds . 
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dedication has had relation to the tombs of saints only and has 
been intermixed with charitable purposes either for the poor or 
for the settlor’s own kindred.” The meetings in the case before 
us at which the distribution was directed to be made, were not, 
it will be remembered, at any mosque but at the house of Agha 
Ali Khan which he purported to dedicate for the holding of the 
meetings. A passage in Mr. Ameer Ali’s work on Muhammadan 
Law, Edn. 3, pp. 405 and 406, seems tome to supply a key to 
the answer_of the question what constitute the objects of a valid 
wagf. The learned author writes, “A wagf for Masalih or works 
of general utility or for pious or charitable purposes of a general 
character is valid. For example, a wagf for constructing or 
maintaining bridges and masjids, providing shrouds for the dead 
and like purposes, is asettlement on all mankind. Though a 
limited number may participate at that time in its advantages, 
and though no specific individuals may be mentioned as the 
people for whose benefit such wagf is created, it would be valid 
because all God’s creatures can derive benefit therefrom. Conse- 
quently a wagf, the object of which is to confer a general benefit 
on the public, for example, a wagf to a Madarsa or the wagf of 
books to a library and such like, is valid.’ At page 408, he 
quotes a passage from the Sharh-i-Luia as follows :—“ If one 
makes an appropriation in the way of God, it will be applied to 
every purpose by which an approach is made to God, because 
from the ‘way’ is meant the path of God, that is the path of re- 
ward (in future life) and the reward and pleasure of God; this 
will include, therefore, helping the needy, building mosques, 
and repairing roads, supplying shrouds to the dead, whatever 
brings blessings ; some say, it includes holy warfare, others that 
it includes Hajj and Umrah (lesser pilgrimage). But the first 
view is correct. In the same way if one makes an appropriation 
in the way of charity or in the way of sawab (reward), it means 
the same thing, and the meaning will not be split into three parts. 
Some (jurists) have said that ‘the way of reward’ means the poor 
and indigent and commencement should be made with his poor 
relations and from the ‘way of charity’ is meant the poor and 
indigent and travellers and debtors who have become indebted 
in pious acts and the ransoming of slaves, but the intention of 
the wagif sHoeld be regarded.” I am not aware of any case 
in which it has been held that the distribution of sweets, sharbat 
and tobacco and also money to Muhammadans generally without 
regard to poverty is a charitable and religious act, and in the 
absence of any such authority I find it impossible to hold that 
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detailed as below, that is, detailed afterwards in the instrument, 
and those in the main are not in my opinion charitable. I may 
point out that in regard to Rs. 50, portion of the sum which is 
directed to be distributed by Mir Agha, there is a provision in 
the later part of the document, whereby Mir Agha is empowered 
to appropriate this sum to his own use if any occasion for doing 
.so arises. I fail to see where charity comes in here. There is 
also a provision in regard to the balance of Rs. 180, that that 
sum after the death of the executant is to be enjoyed by every 
.-Bubsequent mutwalli as a reward for his services. The annual 
payments directed to be made to Mir Waris Ali, Lala Mata 
Prasad, Khuda Bakhsh and Mir Imdad Hussain, appear to have 
been made in.respect of services to be rendered by them in 
connection with the endowment. Mir Waris Ali was appointed 
to distribute sharbat, food and sweets at the meetings, whilst Mir 
Imdad Husain and Khuda Baksh were appointed to spread 
carpets, make illuminations, fill smoking pipes and give drinks 
and water to those present at the meetings. Lala Mata Pershad 
was appointed to keep the accounts of the endowed villages. 
The document empowered the mutwalli for the time being to 
dismiss any of these persons and appoint others in their place. 
If the distribution of food and sharbat to Moslems generally 
cannot, as it seems to me it cannot, be regarded as religious’or 
charitable, the salaries of persons appointed to make’ the distri- 
bution cannot. be regarded as proper expenses in connection 
with wagf. The same may be said of the expenses of illumi- 
nations. As regards the sum set apart for the salary of Lala 
Mata Parshad, it is not to be overlooked that already no less a 
sum than Rs, 760-0-7 was set apart by the instrument to meet 
the expenses of the employés in connection with the. villages 
and other village expenses. This is by no means an illiberal 
allowance for expenses connected with the management of pro- 
perty yielding after payment of Government revenue, cesses, 
subscription, dispensary and patwaris’ pay, a net income of only 
Rs. 2,190-0-7. Imay, moreover, point out that the evidence is that 
the canal water rate was paid by the tenants. Vilayat Ali, who 
was a Karinda and general attorney of Agha Ali Khan, says in 
his depositiqn that in six of the endowed villages which were 
under his management, the suls item {i.e., water rate) besides the 
rent “used to be realized from tenants, buts in some years it was 
so realized and in others not”. He also says that at the time of 
the execution of the wagf the salaries of the employés of these 
six villages was only Rs. 19 or Rs. 20 per month. The learned 
LXXI 
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ole expenditure which may be properly referable to religious and . 
charitable objects amount according to my calculation to a sum 
of a little over Rs. 300 a year. As regards the application of 
profits resulting from the enhancement of tenants’ rents to which 
I have referred above, I am not aware that the purchase of the 
paraphernalia for the marriages of virgin daughters of Shia 
Syeds has ever been regarded as a religious or charitable object 
according to the law of the Shia sect. The word which is 
translated paraphernalia is “samax,” and doubtless was in- 
tended to mean the usual presents which are made to a bride 
on her marriage. I fail to see how these can be regarded as 
charitable gifts. It might be different if they were directed 
to be given to poor virgins. IfI am right in the view which 
I take, there has been no substantial endowment of the property 
to religious or charitable purposes. The instrument is in fact 
a colourable deed of wagf which, while it purports to dedicate 
the net profits to religious or charitable purposes, in reality 
left the control and disbursement of the profits in the hands 
of Agha Ali Khan. It is highly probable, as it seems to me, 
that his intention was to credfe a wagf which should be binding 
after his death, but to reserve to himself uncontrolled dis- 
cretion to deal with the property as he pleased during his life. 
As the law was then understood, he could not create a wagf 
by will and knowing this he determined to effect, his object 
by the instrument under consideration. 

This brings me to the consideration of some letters which 
if they be genuine seem to me to establish beyond any doubt 
that this was his object. I have examined these letters care- 
fully and compared the signatures of Agha Ali Khan attached 
to them with other admittedly genuine signatures and the 
conclusion at which I have arrived is that the letters are 
genuine. Two of these letters were written prior to the exe- 
cution of the deed of wagf. The third was written some time 
after. The first is a letter of the 9th of December, 1892, and 
is addressed by Agha Ali Khan to Mir Waris Ali, who was 
at that time in Agha Ali Khan’s service, and who used to 
look after cases in.Court for him. In it he peters to the deed 
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of endowment and directs him to have the draft deed corrected 
and submit it to some pleaders of the High Court for their 
approval, so that there might be no legal defect found in it. 
The letter then runs as follows :—“ When you have brought the 
said draft here, I shall show it to Mir Agha Sahib and Maulvi 
Abu Sahib, so that there may not remain any defect under 
the Muhammadan law. At all events it must be corrected 
` according to both the Muhammadan law and statutory enact- 
ments. You must, however, bear in mind my real object which 
I expressed to you at the time of your departure ; that is to say, 
the deed of endowment executed should provide that during 
my lifetime I may apparently be-in possession and enjoyment of 
my property as a mutwalli, but I may as before be able to spend 
the income from these villages in the meetings, the mourning 
ceremonies during the ten days of Mohurrum and on the occasion 
of Chehlum in the sacred month of Ramzan and on other Id days 
as well as in my personal expenses and may in no way be re- 
stricted as regards the defraying of expenses; and the person 
whom I may appoint mutwalli of this property after me, should 
of course be bound by the terms of the deed of endowment 
and should defray expenses exactly according to those entered 
therein, so that my relations may get nothing out of my property 
and remain deprived thereof, because my ulterior aim and 
object in executing this deed of endowment is that during my 
lifetime I may remain in possession and enjoyment as usual 
and spend the income in any way I like. That the person who 
may be appointed mutwalli after me should of course observe 
the terms of the deed of endowment and be in possession and 
enjoyment, and that the right of inheritance of my heirs in 
respect of this property may be altogether extinguished according 
to the Muhammadan law and the statutory enactments; other- 
wise there is no good in executing such a document. I shall 
tell you other particulars when I shall see you.” It will be 
remembered that Mir Waris Ali is one of the persons for whom 
an annuity is provided in the deed. He was examined and 
in the course of his evidence states that he was in the service 
of Agha Ali Khan for about 30 or 32 years and looked after 
cases filed by him at Cawnpore or Allahabad. He says that 
Agha Ali Khan reposed confidence in him and used to consult 
him in confidential matters, and that there was disunion and 
disputes between Agha Ali Khan and his sister, Amina Begam. 
He produced the letter of the 9th of December, 1892, and also a 
subsequent letter of the 7th of September, 1896, which were 
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addressed to him by Agha Ali Khan. He says the body of the 
letters is in the hand-writing of Kalka Pershad, who was a clerk 
in the service of Agba Ali Khan. He identified the signature of 
Agha Ali Khan to both the letters and deposed to the signature 
of Agha Ali Khan on a letter of the 16th of May, 1894, 
which was written by the witness at his instance and addressed to 
Syed Mustafa Shah. Kalka Parshad, the writer of the two letters, 
which were produced by Waris Ali, was also examined, and he * 
deposed that these letters were in his handwriting and bore the 
signature of Agha Ali Khan. He says that he wrote the letters 
at the instance of Agha Ali Khan and that Agha Ali Khan 
affixed his signature to them in his presence. In the letter of 
the 9th of December, 1892, Agha Ali Khan expresses in the clear- 
est terms his object in executing the deed of wagf, namely, that 
although nominally mutwalli, he may remain in possession and 
enjoyment of the property as before and apply the income as he 
thought fit, but that after his death the right of inheritance of his 
heirs should be extinguished. This letter throws a flood of light 
upon the whole transaction and seems to me to show the unreality 
of the dedication as an immediate and binding dedication. The 
next letter is the one of the 16th of May, 1894,-which is addressed 
to Maulvi Syed Mustafa Shah who appears to have prepared the 
draft of the wagfnama. The writer acknowledges the receipt 
of the draft and then comments upon it. He writes as follows :— 
“The draft of the deed of endowment together with all its condi- 
tions is certainly very good, but it is not conversant with my real 
object, that is to say, I mean that apparently it may be looked 
upon and deemed a wagf, but during my lifetime I may have 
full power over the income and may be able to bring it to my 
use in any way I like, and after my death the wagf should of 
course be given effect to and enforced according to the Muham- 
madan Law, and it may be binding upon the person who may 
after my death be appointed mutwalli thereof, so that he may not 
be able to encroach upon or deviate from it, nor should my heirs 
be able to get anything out of the endowed property as such 
heirs.” The writer then states that he is returning the draft 
and hopes that Syed Mustafa Shah will soon prepare a draft in 
accordance with the object expressed in the letter. In the third 
letter which is addressed by Agha Ali Khan to Mir Waris Ali, 
instructions: are given in regard to the supplementary deed of 


` waqf, and in it the object of the writer in executing the deed of 


wagf is stated as follows :—“ You should, however, note that I 
‘want to remain mutwallt during my lifetime under this supple- 
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ment to the deed of endowment also. My real and principal 
object in executing these deeds of endowment is that in the face 
of them no body may be able to say that they are colourable and 
invalid, and that I may as before remain in proprietary pos- 
session during my lifetime.” The writer then refers to a will 
which he had in contemplation relating to the village of Rampur 
and says that if his life is spared and he comes back from a 
journey to Karballa, he will make some such provision in respect 
of the villages of Rampur, etc., also by making a will so as to 
deprive his heirs entirely of his property. Now, as regards these 
letters, as I have said, I have come to the conclusion that they 
are genuine. Waris Ali and Kalka Prasad were examined as 
witnesses and were subjected to a long and searching examina- 
tion and cross-examination. The learned Subordinate Judge 
had full opportunity of judging of their demeanour and ascer- 
taining what sort of men they were. He came to the conclusion 


that they were truth-telling witnesses and that the letters in. 


question were genuine. . I have examined the signatures very care- 
fully and compared them with admittedly genuine signatures. 
I cannot profess to be an expert in handwriting, but I may say 
that I found in the signatures nothing to create in my mind any 
suspicion as to their genuineness. The signatures seem to me 
to resemble those of admittedly genuine signatures of Agha Ali 
Khan, and I could find nothing in them which raised any serious 
suspicion of their. genuineness. In the case of the signatures to 
the letter of the 17th of September, 1896, the paper is smudged 
in one place‘with’ what appears to be pencil marks, This may 
have occurred long after the signature was written. It seems 
to me that possibly some person pointing out the signature with 
a lead pencil carelessly allowed the pencil to touch the surface. 
The smudge is at a little distance from the letters and does not 
to my mind indicate in any way that it formed part of a tracing 
in pencil of the signature. I find nothing in the signatures or 
in the letters themselves to lead me to suppose that Kalka Prasad 
and Waris Ali are guilty respectively of forgery and abetment of 
forgery, and I find myself unable to agree in the view which my 
learned colleague has formed as to these letters. From’ these 
letters, I gather what the true intention of Agha Ali Khan was in 
executing thesdeed of wagf. It was that while he should retain 
-the proprietary enjoyment of the property during his life, his 
heirs should be cut off from the succession to it. The amount of 
profits which were directed to be applied towards the legiti- 
-mate objects of wagf was, if I am right in the view which J 
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sums in charity to the poor and Syeds”, and in another place 
he says, “the wagf expenses were not entered in the drafts 
I showed to the said pleaders. The property was specified 
therein. Agha Ali Khan himself gave a detail of the expenses. 
He fixed the same expenses as were always defrayed by him.” 
Upon the whole, then, I am unable to see my way to dissent 


from the view arrived at by the learned Subordinate Judge that 


the deed of wagf is illusory and invalid. I would, therefore, 
dismiss the appeal with costs. Upon the other points dealt with 
in the argument I agree in the view expressed by my learned 
colleague in his elaborate judgment. 

Banenst, J.—The suit out of which this appeal arises was 
brought by the respondent for recovery of possession of certain 
property which originally belonged to one Agha Ali Khan, a 
Muhammadan of the Shiah sect, who died on the 4th of November, 
1900. The plaintiff-respondent is his sister and sole heiress to 
the estate left by him and claims the property in suit as such 
heiress. 

On the 29th of June, 1894, Agha Ali Khan executed a deed of 
wagf by which he purported to make an endowment of the 
property in suit for religious and charitable purposes. By a 
deed, dated the 26th of November, 1896, he purported to make a 
similar endowment of certain moveable property. He appointed 
himself the first trustee and directed that the defendant, Saiyid 
Mustafa alias Mir Agha Sahib, who is the mujtahid-ul-asar, that 
is, the expounder of law and religion among Shiah Muhammadans, 
should be the trustee (mutwallt) of the endowment after him. 
After the execution of these deeds he caused mutation of names 
to be effected in the revenue records and his name to be entered 
as mutwallt. Upon his death, the name of the defendant was 
entered as mutwallz and he took possession. 

The plaintiff states in her plaint that the deeds of endowment 
mentioned above are fictitious and were executed with a view to 
deprive her of the property ; that, during his lifetime, Agha Ali 
Khan remained in proprietary possession and enjoyment of the 
property; and that the endowment was not constituted in 
accordance with the provisions of the Muhammadan Law. These 
contentions have found favour with the Court below which has 
decreed the claim. 

The defendant has preferred this appeal and the main questions 
to be determined in it are: first, whether the wagf was created 
in accordance with the rules of Muhammadan Law; second, 
whether it is fictitious and colourable and was never carried-into 
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Civit, effect ; and third, whether the purposes for which the wagf was 
1904-05. made or some of them are such as are not sanctioned by Muham- 
4 enn madan Law. 
ATED a As regards the first question, it is contended on behalf of the 
Auma Bzoaw. plaintiff that it is essential for the creation of a valid wagf that 
the requisite formula should be recited orally, that a deed of 
wagf without an oral recital of the formula is not sufficient, and 
that there must be an acceptance of the wagf. I do not deem it 
necessary to decide whether an oral recital of the formula and 
acceptance of the wagf are essential, because assuming that they 
are requisite, there is in my opinion, ample evidence on the record \_ 
to prove that the formula was orally recited and the wagf was 
accepted. Both the deeds of wagf contain specific mention of 
the fact of recital and acceptance. The deed of the 29th of June, 
1894, after setting forth that Agha Ali Khan had “made a 
perpetual and everlasting wagqf” “for the performance of chari- 
table deeds”,. contains the following statements: (1) “In the 
text of the formula of wagf, I—the appropriator—have appoint- 
ed myself mutwallt, and I have declared the mujtahid-ul-asar 
(for the time being, Saiyid Mustafa Ali alias Mir Agha Sahib) to 
be mutwalli after me”. (2) “ After carrying out the formula 
of wagf, I, having taken the appropriated property noted 
above and bounded below, out of my proprietary possession 
and having altered my position as proprietor, taken it in my 
possession as mutwalli, &c”. (3) “The correct formula having 
been recited by the wagif before this humble person, this hum- 
ble person has accepted the duties imposed on him. Written 
by Saiyad Mustafa alias Mir Agha, may he be pardoned”. 
The above are correct and literal translations of the passages 
which appear in the original document and the translation which 
is printed on pp. 3l and 41 of the appellant’s paper book is 
admittedly inaccurate. There are similar passages in the deed 
of 26th November, 1896. It is clear from these extracts that the 
formula was orally recited and that the wagf was dulyaccepted. 
The witnesses, Haidar Husain and Fazl Ali, who are dttesting 
witnesses to the documents of 29th June, 1894, and 26th Novem- 
ber, 1896, respectively, have shown that the formula was actually 
recited by Agha Ali Khan. Haidar Husain, after stating that 
Agha Ali Khan had the draft of the former deed copied. fair and 
took it to Mir Agha (the defendant), says: ‘I accompanied him. 
Agha Ali Khan recited the sigha (formula), at Mir Agha’s house. 
Mir Agha told him the words. The sigha was recited in Arabic, 
but Agha Sahib had uttered.its abstract translation in Urdu, and. _ 
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for this reason I remember it. When the sigha was over, 
Mir Agha himself wrote the verification at the top of the wagf- 
nama and himself signed and sealed it. This passage is in 
accordance with fact.” By the verification the witness means 
the third extract set forth above, which is written in the margin 
at the top of the deed. Fazl Ali has given similar evidence in 
regard to the other document. Hesays, “ Agha Ali Khan himself 


‘took me to Mir Agha. Agha Ali Khan recited the sigha (formula) 


and Mir Agha made zjab (acceptance) and then Agha Ali Khan 
affixed his signature.” There is no reason to disbelieve the 
statements of these witnesses which are also in accordance with 
probabilities. Itappears that in a previous litigation between 
Agha Ali Khan and the present plaintiff, the validity of another 
deed of wagf was impeached on the ground that it did not 
comply with the requirements of Muhammadan Law and was 
held to be invalid. That is the case of Agha Ali Khan v. Altaf 
Husain Khan ('). Itis, therefore, in the highest degree probable 
that when Agha Ali Khan executed the deeds of wagf now in 
question, he took every possible precaution against their validity 
being questioned on the ground of non-compliance with the 
formalities required by Muhammedan Law. It appears from 
the statements of the plaintiff's own witnesses that he consulted 
lawyers in Allahabad and other persons well versed in Muham- 
medan Law and took care that no legal flaw should vitiate 
the deed. And it is very likely that he did so, if his object 
in making wagf was, as is alleged, to prevent the plaintiff 
inheriting the property after his death. The fact that it is 
mentioned in the deeds that the formula was gone through and 
recited, in itself raises the inference that this was done; other- 
wise there was no object in inserting in the deeds the passages 
which I have quoted above. Iam, therefore, unable to agree 
with the Court below in rejecting the testimony of the defen- 
dant’s witnesses on the point. 

Another circumstance on which the plaintiff relies and which 
has carried weight with the Court below is that in the plaint 
in a suit which the defendant instituted in the Court of the 
Subordinate Judge of Lucknow against the plaintiff in respect 
of some of the property comprised in the two deeds of waqf, 
he did fot *state that the formula of wagf had been orally 
recited and that the waqf had been duly accepted. From 
this omission the learned Subordinate Judge infers that the 
formula was not orally recited. In my judgment it was not 
(1) [1892] I. L. R., 14 All, 429. 
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at all necessary for the defendant to make any such statement in 
bis plaint in the Lucknow suit, referred to by the Court below. 
He alleged the wagf to bea valid wagf, and that is all that 
was required for the purposes of the suit. The omission ofa 
definite statement as to oral recital and acceptance is of no 
importance and does not negative the direct evidence adduced 
on the point. In my judgment it has been satisfactorily estab- 
lished that not only did Agha Ali Khan execute the two written ` 
documents by which the wagf was created, but made the waqf 
orally also, and that all other conditions which are alleged to be 
requisite for the creation of a valid wagf were duly fulfilled. 
I accordingly hold that the endowment in question cannot be 
impeached on the ground that there were any formal defects in 
making it. 

In regard to the next question, namely, whether the wagf is 
colourable and fictitious, the plaintiff’s case is that no real waqf 
was made by Agha Ali Khan, and that he executed the two deeds 
of wagf with a view to deprive her of the property, but himself 
continued to be the owner of it and to exercise proprietary right, 
so long as he was alive. As has been already stated, there was 
litigation between her and Agha Ali Khan in regard to another 
wagf, and although that case was subsequently compromised and 
Agha Ali Khan made a gift of a portion of his property to her son, 
and occasionally paid formal visits to her, it may be assumed that: 
the relations between them were somewhat strained. It may also 
be assumed that one of the objects of Agha Ali Khan in making 
the wagf was to prevent a part of his property devolving upon the 
plaintiff after his death. But that object could be better attained 
by making a true and valid wagf than one which was colourable 
and fictitious. There can be no doubt that if the wagf is genuine 
and legally valid, the property to which it relates can never go 
to his heirs. Therefore it seems to me that the probabilities are 
in favour of his having made a real, rather than an illusory, 
wagf, that is to say, a wagf of such a character as would under no 
circumstances afford to his possible heir, the plaintiff, any chance 
of succeeding tothe property. It appears from the evidence 
adduced by both the parties that Agha Ali Khan was a chari- 
table and religious person. Waris Ali, a witness forthe plaintiff 
herself, who is by no means well-disposed towards the defendant, 
tells us that Agha Ali Khan was always inclined to religious 
affairs and one-third or one-fourth of his income was spent on 
religious and charitable purposes, and that before as well as 
after the wagf, he used to distribute sums in charity to the poor 
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and to Saiyads. To the same effect is the evidence of the 
defendant’s witnesses, Muhammad Husain and Vilayat Ali. It 
appears that he reserved to himself property of the value of 
about Rs. 40,000, which the plaintiff has, asa matter of fact, 
inherited from him, and that the property comprised in the wagqf 
is, according to the valuation of it given in the plaint, worth 
about Rs. 20,000. So that the wagf relates to one-third only of 
his estate. If, as the evidence shows, he used to devote one- 
third of his income to the purposes for which he made the wagf, 
before it was created, it is highly probable that he appropriated 
one-third of his estate to a real waqf in order that the expenditure 
which he used to incur on those purposes might be permanently 
continued even after his death. And he apparently had no 
object in making an illusory and nominal wagf and in commit- 
ting what would in effect amount toa fraud. Even if he did 
not, at the time when he made the wagf, intend that it should be 
a real wagf, I am of opinion that this intention would be imma- 
terial, if he carried out the objects of the wagf and gave full and 
complete effect to it. In my judgment the evidence adduced by 
the plaintiff herself fully proves that Agha Ali Khan scrupul- 
ously carried out the objects of the wagf. 
.. The deed of the 29th June, 1894, contains a detail of the chari- 
table deeds for the performance of which the wagf was made. 
It provides that the maker of the waqf is appointed the first 
mutwallt and mutation of names in the revenue records is to be 
made in his favour as such mutwalli. Accounts of the expenses 
of the wagf are to be kept separately from those of the appro- 
priator’s private expenses. Directions are next given as to the 
duties of the mutwalli and his powers as to the disposal of the 
. surplus of canal rates and savings of expenses, as to the duties 
of reciters of the Quran and of the other persons employed for 
carrying out the objects of the wagf, as to the keeping and 
checking of accounts by the mutwallt, and as to the distribution 
of alms; and the document concludes with the provision that 
should any mutwall: for the time being contravene the provisions 
of this deed of wagf, every Shiah Mumin, specially the friends 
of me, the appropriator, should compel the mutwalli for the time 
being to act,in accordance with the directions of this deed of wagf.” 
It is an admitted fact that mutation of names took place, that 
Agha Ali Khan’s name was removed from the revenue registers as 
proprietor of the villages and was re-entered as mutwalli, This was 
done in October, 1894. We find him on the 29th November, 1894, 
writing ds follows to Mata Prasad and Vilayat Ali, who used to 
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make collections of rent in his estate on his behalf, “ Now this 
year, i.e., 1802 Fasli, you should separate the account and pro- 
fits of the villages Gopalpur and Akbarnagar (not comprised in 
the wagf), yoù should remit separately the profits of both the 
villages stating them in detail. Do not send the profits along 
with those of the wagf villages. Also do not include the 
village account in that of Amrodha &c., (the wagf villages). . 
Bear this in mind without fail.” (P. 48, appellant’s book). 
Kalka Prasad, who was in the service of Agha Ali Khan for 
many years and is now in the employ of the plaintiff, is one 
of her witnesses, and he has proved that accounts of the wagf 
were separately kept by him and posted every month into books 
which he has verified. He says that “Mata Prasad and Vilayat 
Ali came every year to the deohrt of Agha Sahib and rendered 
an account of the endowed property”; that “the income of 
the wagf property remained with Khuda Baksh and Agha 
Sahib himself expended it, and in his absence Haidar Husain 
did so”; that “ Haidar Husain managed the wagf property 
in the absence of Agha Ali Khan”; that “ of the employees 
in connection with the wagf, Khuda Baksh was the cashier, 
Imdad Husain, a Sipahi, Mata Prasad, two Quran reciters, Mir 
Murtaza Husain and Mir Abid Husain, and I was correspon- 
dence clerk.” These persons, it may be observed, are men- 
tioned in paragraph 16 of the deed of wagf, and the duties 
to be performed by them are laid down in that paragraph. 
The witness, Kalka Prasad, further states that Khuda Baksh, 
the cashier, got him to write the accounts of the wagf ; that 
“the objects of the wagf were carried out through Darogha 
Haidar Husain”; that “Agha Ali was particular about the 
carrying out of the directions of the wagf”; that “Agha Ali 
Khan was particular in this respect that no income of the 
wagf property should be spent extravagantly”; that “ ordi- 
narily all expenses in connection with the wagf were defrayed 
economically’; that “Agha Sahib himself distributed quilts” 
and “made distributions to Fakirs (reciters' of elegy)”; that 
separate registers were kept of the salaries paid to the persons 
employed in connection with the wagf, and that receipts were 
taken from them of the payments made to them. The witness, 
no doubt, states that the endowment fund was not kept 
separate, but this statement is contradicted by two letters 
written by himself in January, 1897 (pp. 63 and 64, appel- 
lant’s book) in which he distinctly referred to the existence 
of an endowment fund which he said was at the time quite 
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empty. This witness, who, as I have said, is a servant of the 
plaintiff and did not profess to be well-disposed towards the 
defendant, has fully proved that the objects of the wagf were 
carried out to the letter by Agha Ali Khan. Thit fact is also 
established by the evidence given by Waris Ali, another wit- 
ness for the plaintiff, to whom I have already referred. He 
.began, it is true, by saying that Agha Ali Khan had no 
intention to do any charitable act, but he admitted that 
after the execution of the deed of endowment, there was no 
change in his expenses of the meetings, Chehlam, Muhar- 
ram and Ramzan, and he continued to spend as before. He 
further admitted that the deed of wagf was not fraudulent, 
that the objects mentioned in the deed were the same as 
_those on which he incurred expenses before the wagqf; that 
meetings on the anniversary days held before the wagf were 
all along held even after the wagf ; that before as well as 
after the wagf he used to distribute sums in charity to the 
poor and Saiyads, and that his object was that he might 
do all these charitable acts during his lifetime even after 
the wagf, and after his death the mutwalli should do the 
same. He, like Kalka Prasad, also proves that servants were 
employed for the purposes mentioned in the deed of wagf ; 
that registers were kept of the salaries disbursed to them, and 
that Khuda Baksh was the cashier of the wagf fund and used 
to get the accounts written by Kalka Prasad. Neither of these 
witnesses has stated that Agha Ali Khan used to appropriate 
and spend for his own private purposes any portion of the 
income derived from the wagf property, and there is no 
evidence whatever that he did so. The learned Counsel for 
the plaintiff-respondent relied upon certain circumstances as 
indicating that Agha Ali Khan didnot devote the whole of 
the income derived from the wagf property to the purposes 
of the waqf, but himself appropriated a part of it. These are, 
first, that certain items are debited to him in the accounts 
as being moneys advanced by him as loans; second, that the 
income is entered in the deed of wagf at a much lower figure 
than the actual income; and third, that leases of the waqf 
property werg granted on low rent. As for the first point, 
the evidence of the plaintiff's witnesses Kalka Prasad and 
and Waris Ali, shows that moneys were actually advanced by 
Agha. Ali Khan from his separate funds for carrying out the 
objects of the wagf. The former deposed that Agha Ali Khan 
spent money from his own pocket in addition to the income 
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from the wagf property, and that such moneys‘ weré entered in 
the accounts as “ tahvil khas” or “ jeb khas.” Waris Ali also says 
that “for the wagf expenses, he (Agha Ali Khan) sometimes 
gave money ‘from his own pocket.” The note appended to the 
accounts for 1306 Fasli (p. 141, appellant’s book) shows that in 
the previous years there was a deficiency in the profits owing to 
bad harvests, and that the payment of revenue had been sus-, 
pended by Government; some of these were years of famine, and 
consequently as the income fell, expenses were met by incurring 
loans, some of which were granted by Agha Ali Khan himself, 


It appears from the letter printed on page 69 of the appellant’s h 


book that a parol debt of Rs. 200 had been incurred through 
Mata Prasad and Vilayat Ali. It is thus manifest that loans 
were actually given and that the amounts debited to Agha Ali 
Khan in the accounts were not fictitious but represented sums 
actually advanced by him from his own pocket. The first con- 
tention has, therefore, no force. In regard to the second conten- 
tion it is pointed out by the learned Counsel that whereas the 
profits from the villages in respect of which the endowment was 
made are stated in the deed of wagf to be Rs. 2,190-0-7 per 
annum according to the rent roll, the net profits are shown in 
the document as being Rs. 1,030 only, and it is said that of the 
amounts which have been deducted from the gross income, some 
are fictitious and others have been exaggerated, The 7th para- 
graph of the deed of endowment, dated 29th June, 1894, is as 
follows :—“ Out of the item of Rs. 2,190-0-7, about Rs. 400 is the 
zar-i-suls (Government canal water rate) per annum; Rs. 300 
is on account of pay of the employees in connection with villages 
per annum ; the village expenses and other expenses in connec- 
tion with villages amount to Rs. 460-0-7; the amount in all 
comes to Rs. 1,160-0-7. Now there remains Rs, 1,030. This 
amount of net profits is for the purposes of wagf as detailed 
below.” Two arguments have been founded on the above para- 
graph ; first, that the wagf, if made at all, was only of Rs. 1,030 
out of the income from the villages and not of the whole income, 
and second, that the bulk of the income was appropriated by 
Agha Ali Khan to his own purposes. The first argument I will 
consider later in connection with the third question which wé 
have to decide in this case as to the validity of the wagf. As: 
for the second, there is nothing to show that during the years 


£ 
> 


following that of the wagf the whole amount of rents entered in -~ 


the rent-roll was ever collected and that the actual income ever 
exceeded the amount spent for the purposes of the wagf. On- 
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2nd October, 1899, a lease of a part of the wagf property was 
granted to Vilayat Ali, and on 30th March, 1900, another lease 
was granted to Ajudhya Prasad, both leases to take effect from 
1307 Fasli (1900). We have, therefore, to consider what the 
income was during the five years following the date of the wagf, 
during which Agha Ali himself made collections. It is common 
knowledge that the full amount of the rent-roll is rarely collect- 


‘ed in any village. The accounts produced in this case, which 


have been duly proved, show what was the amount actually 


collected in each year. 


The amounts were as follows :— 

Fasli. Rs. a. p. 
In 1895 (1302) Ze .. 633 4 9 
„ 1896 (1303) ie .. 1,073 0 0 
„ 1897 (1304) pe .. 83510 7 
„ 1898 (1305) g 626 91l 
» 1899 (1306) P .. 1,065 12 0 


Vilayat Ali, who was one ofthe persons employed in making 
collections, has sworn that he used to remit between Rs. 500 and 
Rs. 700 every year. Some of these years were years of famine and 
the Government revenue was suspended. This appears from the 
entry at the foot of the account for 1906 Fasli, printed on p. 141 
of appellant’s book. It is also stated in that entry that “owing to 
the badness of the harvest year by year the profits decreased”. 
This statement is not contradicted by any evidence, and there is 
nothing whatever to show that Agha Ali Khan actually received 
from the villages a single pie in excess of the amounts entered 
in the accounts. On the contrary, the letters written by him and 
the witness Kalka Prasad to the Karindas in the villages, which 
have been produced by the defendant and duly proved, show 
there was difficulty about money for meeting the expenses of the 
wagf, and pressing requisitions were sent.to the karindas for 
remitting money. These letters further prove that the objects 
of the wagf were carried out, and that Agha Ali Khan betrayed 
great anxiety lest any of those objects should remain unfulfilled. 
On 25th May, 1896, he wrote to Mata Prasad and Vilayat Ali: 
“ As to the money order sent by you, the whole of the money 
has been, remitted to Kibla Mir Agha Sahib on account of 
charities as entered in the deed of wagf by reason of the end of 
the year. I have up to this day defrayed all the expenses entered 
in the wagf together with the pay of the servants of the wagf by 
any means possible. However, money will be required for 
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meeting the expenses of the meetings and mourning during the 
ten days of the Muharram, 1314 Hijri. Take measures to remit 
money for the above expenses up to the end of the month of 
Zilhijja. Unless you send money to meet the expenses, the 
meetings and mourning will be much interrupted”, (p. 584A). 
On 19th November, 1896, he wrote to the same persons that there 
were pressing demands by persons who had supplied articles for 
the celebration of the Muharram and others to whom money was’ 
due and then continued: “Consequently being helpless and 
oppressed by pressing demands, although I know the circum- 
stances of the villages and the cultivators, I send Kalka Prasad. 
to you to describe in detail the inconveniences in meeting the 
wagf expenses, and you are asked to send at once Rs. 100, 
raising it by a loan in any way possible, through Kalka Prasad, 
as without Rs. 100 all the wagf expenses are stopped”. He 
added: “I£ the wagf expenses be stopped, what an amount of 
disgrace and shame it will bring.” “The people will reproach 
that the waqf could not be carried on even two or four years”, 
(p. 54A). On 29th December he wrote to them as follows: 
“Tn the month of Ramzan money will certainly be required to 
meet the expenses of the food to be distributed daily among 
Mumin (Shiah) Satyads, and the expenses of the meetings, &c. 
I therefore write to you to remit without fail by money order to 
the address of Kalka Prasad Rs. 50 or Rs. 60 for the said expenses 
by any means possible”, (p. 62A). On 15th January, 1897, 
Kalka Prasad wrote to them for money for the expenses of the 
wagf and said that there was not a farthing in the wagf tahvil 
(wagf fund)”, (p. 63). Again, on 3lst January, 1897, Kalka 
Prasad wrote, “ with reference to a suggestion made to him by 
Mata Prasad and Vilayat Ali that he should meet the expenses 
of Ramzan by borrowing money, that no loan could be had, that 
there was only 2 annas 3 pie in the wagf tahvil (wagf fund) and 
that unless money were sent for the expenses there would be 
difficulty in meeting them”. These letters were written by Kalka 
Prasad during Agha Ali Khan’s absence in Arabia. He wrote 
again on 6th February, 1897, asking for money to meet the 
expenses of distributing food and the Quran in the month of 
Ramzan ; of purchasing dates for distribution at the meetings to 
be held in that month ; and of lighting up the toms; also for the 
remuneration of readers of the Quran, and for payment of salaries 
of servants of the wagf, that is, for carrying out the provisions 
of the wagfnama, (p. 64). On his return from Arabia, Agha Ali 
Khan himself wrote to his two agents on the 27th May, 1897, as 
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follows :—“ This property is endowed and unnecessary expenses 
cannot be met from it. If this be done, it will be quite in contra- 
vention of the conditions of waqf.” He added, ,“ Earthly or 
heavenly calamity is a different thing. In that case helplessness 
can be pleaded before God and the dispensers of Muhammadan 
Law. The expenses mentioned in the waqinama cannot be stopped 


. in any case without any legal plea,” (p. 65). On 3rd June, 1897, 


he again wrote for money so that there might be “no obstacle in 
meeting the said expenses” and said that “ in case of an obstacle 
a serious flaw will be created in the waqf,” (p. 67). It is needless 
to multiply instances and to quote from other letters in which 
demands of money were made for making quilts for distribution 
among Shiah Saiyads and for other charities. It is manifest 
from the letters to which I have referred that not only was 
the income of the wagf property during the five years follow- 
ing the date of the wagf insufficient to meet all the expenses 
of the wagf, but that all the provisions of the deed of wagf 
were carried out to the letter, and that the intention of Agha 
Ali Khan was. that the wagf should be a true and genuine 
wagf for the purpose of carrying out the religious and charitable 
objects mentioned in the wagfnama out of the income of the 
wagf property. As Mr. Sundar Lal observed in the course 
of his able argument, there is in these letters a ring of 
genuineness, and the great anxiety which Agha Ali Khan betray- 
ed in all of them for the due performance of all the conditions 
of the wagf is, in my opinion, wholly inconsistent with the 
theory that the wagf was only a sham and a blind. T am unable 
to accept the suggestion that the letters were written as a device 
for giving the appearance of reality to a colourable transaction. 
As I have already pointed out, the plaintiff's own witness, Waris 
Ali, has proved that in the deed of wagf the same expenses were 
entered as used to be defrayed by Agha Ali Khan before the 
wagf, and that the same expenses were continued after the wagf. 
So that there is no foundation for the suggestion that he 
appropriated to his own use any part of the income of the pro- 
perty comprised in the wagfnama. 

As for the leases granted to Vilayat Aliand Ajudhiya Prasad, 
I cannot agreg with the learned Counsel for the plaintiff that 
the rent xeserved by them was low or inadequate. The rent 
payable by the former was Rs. 1,125 and by the latter, Rs. 275, 
making a total of Rs. 1,500 per annum. They had to pay canal 
rates and defray all the expenses of collection. Assuming, 
therefore, that the income, according to the rent-roll, after pay- 
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ment of revenue and cesses, was Rs. 2,190, there was hardly 
any margin left. There were the risks of bad harvests, of 
tenants absconding from the villages leaving their rents unpaid, 
and other risks incidental to such transactions which the lessees 
had to undergo. Therefore, taking all circumstances into consi- 
deration, it cannot be said that the leases were granted on 
inadequate rents. The onerous terms imposed on the lessees . 
show that the leases were genuine transactions, and I fail to see 
that the granting of these leases in any way indicates that the 
wagf was nominal and fictitious. 

The main reliance of the plaintiff is on three letters which 
Agha Ali Khan is said to have written. Two of these are 
addressed to Waris Ali and bear date respectively the 9th of 
December, 1892, and the 7th of September, 1896. The third is 
addressed to one Saiyed Mustafa Shah, and is dated 16th May, 
1894. These letters are printed on pp. 18,19 and 20 of the 
respondent’s book of evidence. In the first letter, Waris Ali is 
directed to get a draft of a deed of endowment prepared by 
certain barristers and pleaders practising in this Court named 
therein, and then appears the following clause on which the 
plaintiff relies, “ You must, however, bear in mind my real object 
which I expressed to you at the time of your departure, that 
is to say, the deed of endowment executed should provide that 
during my lifetime I may apparently be in possession and 
enjoyment of my property as a mutwalli, but I may, as before, 
be able to spend the income from these villages in the meetings, 
mourning ceremonies, as well as my personal expenses, and 


- may in no way be restricted as regards the defraying of expenses, 


and the person whom I may appoint mutwalli of this property 
after me should, of course, be bound by the terms of the deed 
of endowment, so that my relations may get nothing out of 
my property and remain deprived thereof.” 


The next letter in order of dates refers to a draft wagfnama 
prepared by the addressee and says: “It (the draft) is not 
conversant with my real object, that is to- say, I mean that 
apparently it may be looked upon and deemed a wagf, but during 
my lifetime I may have full power over the income and may be 
able to bring it to my use in any way I like, and affér my death 
the waqf should of course be given effect to and enforced accord- 
ing to the Muhammadan Law, and it may be binding upon the 
person who may after my death be appointed mutwalli so that 
he may not be able to encroach upon or deviate from it, nor. 
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‘should my heirs be able to get anything out of the endowed 
property as such heirs.” 

The third letter contains this statement: “ My real and princi- 
pal object in executing these deeds of endowment is, that no 
body might call them invalid and colourable, and that I may 
as before remain in proprietary possession during my life- 
time.” 

The genuineness of these letters is denied on behalf of the 
defendant. Ihave very carefully examined the original letters 
on the record and I must say that, as a result of that examination, 
I cannot resist the conclusion that they are spurious. Two of the 
three letters were produced by Waris Ali, who was a servant of 
Agha Ali Khan, but has now gone over to the plaintiff. The 
third was produced under circumstances which I cannot but re- 
gard as suspicious. All the three letters are in the handwriting 
of Kalka Prasad who is now in the employ of the plaintiff, and 
cannot be regarded as a satisfactory and truthful witness in all 
respects. The signature of Agha Ali Khan on each of the three 
letters appears at first sight to be like his genuine signature, but 
a careful comparison of the signatures on the three letters with 
his admitted signatures, with the help of a fairly powerful mag- 
nifying glass, can leave no doubt in the mind of a person con- 
versant with the vernacular that all the signatures were not 
written by the same person. The three signatures on the three 
letters in question are exactly alike, but are in many respects, 
—such as the shape and formation of the letters, the downward 
strokes, and the whole style of writing,—different from the admit- 
ted genuine signatures of Agha Ali Khan on several of the docu- 
ments on the record. These latter signatures have the appearance 
of natural signatures made by a man who signs his own name, 
but the signatures on the letters in question look like the writing 
of a person who has copied and tried to imitate another man’s 
writing. They are writen with a hesitating hand. I have closely 
scrutinized them with a magnifying glass. It seems to me that 
one at least of the signatures was first traced on the paper and 
then inked over. The other two also appear to have been slowly 
written and the ink was then thickened at different places. I 
have also compared the different letters of the Persian alphabet 
in the signaftres in question with the same letters appearing in 
the body of the documents, and it seems to me that the signatures 
were written. by the same person who wrote the body of the 
documents. Another very suspicious circumstance is the close 
Similarity which the three disputed signatures bear to each other, 
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CIL, whereas the admitted signatures havė such points of difference 
1904-05, as must ordinarily appear in genuine signatures.- It-seems to 
—_—_— me that these letters were fabricated by Kalka Prasad and put 
Sayap RTEA into envelopęs used for genuine letters and then filed in this 
Aura Bream. case. The probabilities also are against the genuineness of these 
Banerji, J. letters. If Agha Ali Khan sent Waris Ali to Allahabad to get a 
pa draft deed prepared by counsel and pleaders, he must have given 
him necessary directions for that purpose. Why would he have ° 

written him a letter repeating the same directions, unless it was 

to leave in his hands written evidence which might be used 

afterwards to defeat the wagf? What again was the necessity 

for writing the second letter which Waris Ali has produced, 

namely, the letter of the 7th September, 1896? Waris Ali was 

fully cognizant of his intentions, and there was no occasion to 

remind him of them. As for the letter to Mustafa Shah there is 

nothing to show that he was a friend of Agha Ali Khan, that he 

was a man well versed in Muhammadan Law, that Agha Ali Khan 

carried on correspondence with him, and that he was a man 

whom Agha Ali Khan was likely to consult about the wagfnama 

and ask to prepare a draft wagfnama. If Waris Ali has spoken 

the truth, Agha Ali Khan had been consulting lawyers in Allah- 

abad and Lucknow and other persons who were regarded as 

authorities on questions of Muhammadan Law, for about two years 

before the execution of the deed of waqf of the 29th June, 1894. 

His drafts must have been ready for some time, and it is in the 

highest degree improbable that on the 16th of May, 1894, he wrote 

to this man, of whose antecedents we know nothing, to prepare 

a draft. There is one circumstance, however, which to my mind 

shows beyond doubt that this letter of the 16th May, 1894, is not 

genuine. An embossed postage envelope bearing the post mark 

of that date has been produced, as the one in which this letter 

was enclosed. There is nothing to show that this envelope was 
despatched by Agha Ali Khan. It does not bear his name, as 

does every other envelope which enclosed genuine letters written 

by him or on his behalf. We have on the record a large number 

of such envelopes, and on every one of them it is endorsed that . 

it had been despatched by Agha Ali Khan. The fact that on 

this single envelope a similar endorsement was not made, raises 

the irresistible inference that it was not despatchedeby Agha Ali 

Khan and that the envelope produced is one in which some 

other letter written to Mustafa Shah by some one else was 

enclosed. This inference is further strengthened by the fact that 

the writing on a part of the envelope above the name of 
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Mustafa Shah has been. obliterated by rubbing ink over it. 
t has been said that there is no direct evidence that the 
three letters are spurious, but it is needless to remark that 
such evidence can hardly be produced in any case, specially 
in a case like this. I am clearly of opinion, upon careful 
examination of the record and of the original letters, that 
they are not genuine and have been fabricated for the pur- 


‘poses of this suit. It seems to me the learned Subordinate 
Judge did not examine these letters carefully and simply 


relied on the formal evidence adduced to prove them. 

Even if it be assumed that these letters were written by 
Agha Ali Khan, I am of opinion that that circumstance alone 
does not establish that the wagf was only nominal. The object 
undoubtedly was to prevent the property passing to his heirs, 
but that.is the object with which every genuine and valid 
wagf is made. A wagf by its very definition, is a contract 
by which the corpus of an estate is tied up. So that, both the 
object and the effect of a valid wagf is that the estate should 
cease to be the property of the appropriator and should not be 
the subject of inheritance after his death. Now, the first letter 
bears a date shortly following that of the decision of the 
suit between the present plaintiff and Agha Ali Khan, reported 
in I. L. R., 14 Allahabad, 429. It is probable that at that 
time Agha Ali Khan was desirous of making a nominal wagf, 
himself continuing to be. the owner of the property. The 
actual wagqf, however, was not made until eighteen months 
after, and if the wagf then made is one valid in law, his origi- 
nal object, conceived eighteen months before, is wholly imma- 
terial. Further, what he says in the letter is this, that the 
deed of wagf should be so drawn up that during his lifetime 
he might remain in possession and enjoyment of the property 
and appropriate the income to his personal expenses also. 
The deed, as drawn, however, does not allow him to enjoy the 
usufruct for purposes other than those mentioned in it. He has 
certainly in his character of mutwallt a control over the 
income and the expenses, but he has no power to bring the 
income to his personal use, If he misappropriated the income, 
he could be restrained by any two Shia Muhammadans and 
even removđ from the office of mutwallt. Moreover, as we 
have already seen, the whole of the income was devoted 
to the purposes of the wagf. Whatever, therefore, his object 
might have been before he created the wagqf, if the waqf is a 


‘legally ™ wagf, that object is wholly immaterial. The 
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letters, consequently, are in my judgment of no avail to the 
plaintiff. ' 

The only other circumstance to which Mr. Karamat Husain 
referred on hehalf of the plaintiff is that in certain accounts 
the income derived from the wagf villages was credited along 
with the income from other villages. The accounts, however, 
only show the personal expenditure of Agha Ali Khan and 
do not include the expenses of the wagf, and there is nothing’ 
to prove that the income from the wagj villages was spent 
on personal objects. The evidence shows that the accounts 
used to be separated afterwards. 

For the reasons stated above I have come to the conclusion 
that the wagf was not nominal and fictitious. 

The question which now remains to be determined is whether 
the objects of the wagf are valid according to Muhammadan 
Law. It is essential for the creation of a valid wagf that there 
must be a clear intention to devote the income of the endowed 
property to religious or charitable purposes and, as their Lord- 
ships of the Privy Council held in the well-known case of 
Mahomed Ahsanullah Chowdhry v. Amarchand Kundu (}), 
“there must be a substantial dedication of the property to 
charitable or religious uses at sometime or other.” The same 
rule was affirmed by their Lordships in Abul Fata v. Rasamaya 
Dhar (°). It is now settled law that if the dedication of the 
property is absolute and unconditional, and if there is an ulti- 
mate trust for pious or charitable purposes, the waqf is valid 
according to Muhammadan Law. We have, therefore, to consider 
whether the purposes for which the wagqf in this case was made 
are religious or charitable purposes. It is clear that unlike the 
cases of Mahomed Ahsanullah Chowdhry v. Amar Chand Kundu 
and Abul Fata v. Rasamaya Dhar, referred to above, the 
wagf in this case was not made for the aggrandisement of the 
family of the appropriator, and the ultimate charities are not so 
insignificant or remote as to be wholly illusory. The purposes 
for which the wagf was made are set forth- in the wagfnama and 
are the celebration of the Muharram, including meetings for the 
Seoum and Chehlum, and of the birth and death anniversaries 
of the Prophet and his descendants ; the meetings held on the 
anniversary of the death of some of the ancestofs ; meetings 
during the month of Ramzan, i. e., the month of fasting ; cele- 


bration of the Id festival; recitation of the Quran and the ~ 
(1) [1889] I. L. R., 17 Cal, 498. 
(2) [1894] L L. R., 22 Cal, 619. 
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making of presents and offerings. That these are religious 
objects cannot admit of any doubt and is indeed not denied by 
Mr. Karamat Husain, the learned Counsel for the plaintiff- 
respondent. It is in regard to the different descriptions of ex- 
penditure which the wagfnama directs to be incurred for the 
purposes mentioned above that he contends that many of them 
are such as the Muhammadan law as interpreted by the Courts, 
does not recognise as legitimate and proper. The objects of 
expenditure may be arranged under the following heads :— 

(1). Sugar, sweets and sharbat given to persons attending 
meetings. 

(2). Cooked food distributed among (a) people generally, and 
(6) Shia Muhammadans. 

(3). Tobacco for smoking, coal and drinking water. 

(4). Mahdi offerings, 

(5). Making and burial of Tazias. 

(6). Printing slips containing prayers. 

(7). Distribution of the Quran. 

(8). Distribution of quilts and blankets. 

(9). Expenses of the celebration of Id. 

(10). Hire of furniture for meetings. 

(11). Cost of whitewashing the house for placing tazias in it. 

(12). Illumination expenses. 

. (13). Alms in cash to Saadat Mumins. 

(14). Wages of reciters of elegy and mourners. 

(15). Wages of servants. 

Tt is not denied that items under heads (5) to (11) are legiti- 
mate objects of expenditure for which a wagf may be validly 
and properly made, and there can be no doubt whatever on the 
point. In my judgment the other heads of expenditure are 
equally legitimate both upon authority and according to the 
general practice of Shiah Muhammadans, 

The distribution of sugar and sweets and sharbat, like the 
distribution of other food on the occasions of the celebrations 
mentioned in the wagfnama, is, upon the authorities of Muham- 
madan law, a meritorious act and cannot but be regarded as an 
act of charity. The learned Vakil for the appellant has placed 
before us original authorities of Muhammadan Law, which fully 
support his contention. In the Ashrazush-shahadat we find a 
passage on p. 67 which is thus translated :—Then Moses said, 
“God, what is Ashura?” God said, “To weep and lament for 
the daughter’s son of Muhammad (may the blessings of God be 
upon him and his descendants) and to recite elegies and observe 
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mourning ceremony on his account. -O Moses, if any of my ser- 
vants at that time weeps, laments and mourns for the daughter’s 
son of the Prophet, he will be entitled to enter paradise. And if 
any one spehds his property, t. e., distributes food, &c., and diram, 
dinar, out of love for the daughter’s son of the Prophet, I will 
increase his property in this world.” Again on p. 73 of the 
same work occurs the following passage: “Be it known that. 
those who attend the majlis (mourning meetings) on account 
of the descendants of the Prophet, are supplied with food and 
drink, and are in like manner made to drink rosewater and coffee 
and to smoke tobacco, &c. The distribution of these things is 
made by way of fulfilment of a nazar or expenses thereof are 
defrayed out of the income of wagf property; and these things 
are distributed among all the persons, whether rich or poor, who 
have attended the mourning meeting. In such a case it is 
certainly lawful for the rich persons also to partake of these 
things ”. 

The above extracts establish (1) that it is a meritorious act 
to hold meetings for mourning ‘the death of the grandsons of 
the Prophet ; (2) that at these meetings elegies should be recited 
and mourning made ; (3) that it is meritorious on such occasions 
to distribute food and money; (4) that all persons attending 
meetings, whether rich or poor, are supplied with food and drink, 
such as rosewater and coffee, &e., and tobacco for smoking; 
(5) that it is customary to do this, saa (6) that expenses for these 
purposes may legitimately be defrayed out of the income of 
waqf property. That these acts are both meritorious and cus- 


tomary, appear‘also from the following extract from page 369. 
of the Zakhirat-ul-maad by Shaikh Zainulabdin, another work of’ 


high authority. 

“ Question :—-Which of the two acts is more virtuous, whether 
to distribute eatable things among the poor and Mumins at the 
meetings held for mourning for Imam Husain (may peace be 
upon him !) as is usually done, or simply to give alms to the poor, 
indigent persons and to Mumins ? 

Answer :—“ It is a more virtuous act to spend on the poor and 


Mumins at the meetings held for mourning (for Imam Husain)”, ` 


In Ameer Ali on Muhammadan Law, Vol. I, p. 411,,3rd Edition, 


the learned author, referring to the rule that one of the-essential. 


requisites of a legal wagf under the Imamia Law is that it must 


be perpetual, obsérves: “A charitable purpose is also perpe- 


tual in its nature, for there are always poor in existence. In 


fact, any continuing object of birr and ihsan is sufficient for a` 
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perpetual wagf ; for example, a waqf tò supply water or sharbat 
to the congregation in the mosques or imambaras, to light the 
lamps in place of worship ”. 

In’ Muzhurool Huq v. Puhraj Ditarey Mohapatigr(') a waqf 
for the lighting of a mosque and the giving of food to travellers 
was upheld as a valid wagf. The making of what are called 
Mahdi offerings by-women is also authorised by a passage in 

‘one of the original authorities I have already referred to as 
being a meritorious act on the part of femalés on the occasion 
of mourning annually for the death of the Prophet’s grandsons. 
There is thus ample authority for holding that the items under 
heads (1), (2), (3), (4), (12) and (14) specified above are legitimate 
objects of expenditure for the purposes of a valid wagf, and no 
text or other authority has been brought to our notice in which 
æ contrary rule has been laid down. That these expenses are 
customary is further proved by the evidence of the plaintiff’s own 
witness Waris Ali, to whom I have referred in an earlier part of 
thisjudgment. Anendowment in perpetuity for the distribution 
of sweets and sharbat requiring an expenditure of about Rs. 200 
a year, may offend against western ideas, but to quote the 
words of Davis, J., in Kaleloola Sahib v. Nuseeruddin Sahib(?), 
“it would unsettle the minds of the whole of the Muhammadan 
community in India, if such a well-established practice were 
now declared to be illegal and no Court of Justice in India, 
where the approved customs of any race are recognised and 
accepted as law, would be justified in making such a declaration.” 
(p. 206). Iam of opinion that as regards the heads of expendi- 
ture mentioned above, the objects are both religious and chari- 
table and that the wagf is.valid. 

As for item No. 13, namely, amounts to be distributed in ‘aah 
among Sadat-i-muminin, i. e., Shiah followers of the true faith, 
which amount annually to about Rs. 250, it is urged that it is 
not lawful, first, because it is not a legitimate object, and second- 
ly, because the payments are not confined to the poor only. 
These contentions have, in my judgment, no force. A wagf for 
mumins generally i is a valid wagf under the Imamia law. In Mr. 
Ameer Ali’s Muhammadan Law, (Vol. I, p. 407) it is laid down: 

“a wagf in favour of mumins generally will be applied to such 
purposes as Would be beneficient to them.” To the same effect is 
the’ following passage in Baillie’s Muhammadan Law, Imamiyah, 
p. 215:. “An appropriation in favour of Moslims is to be applied 

` ' (1) . [1870] 13 W. R., 235. : 

mete AS (2) [1894]-I. L. R., 18 Mad., 201, 
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Crvi. for the benefit of all those who pray towards the Kiblah. But 


1904-05,  one-in favour of the muminin, or true believers is to be applied 
-=~ only for the benefit of the followers of the twelve Imams.” 


Sarun MORTAR The same passage is repeated in the Tagore Law Lectures for 
Axina Begaw. 1874, by Shama Churun Sirear, p. 469, on the authority of the 
Sharaya-ul-Islam, pp. 235 and 236, and the learned author adds, 
“Tf the wagf is made in favour of the Shiahs, it is to be applied 
to the _Imamyahs and Jarudiyahs.” It is thus manifest that- 
a wagf is lawful if made in favour of mumins generally and it 
is certainly lawful if made in favour of Saadat-i-muminin 
(azae) i.o., true believers of the Shiah sect. That it is not 
essential that such a wagf must be in favour of the poor appears 
from the following passage in the same book, p. 469 :—“ If a 
Mussalman should make a wagf in favour of the poor, it is to 
be applied for the benefit of the poor Muslims only, to the 
exclusion of all others.” The words “to the exclusion of all 
others” clearly show that a waqf may be made not only in 
favour of poor Muslims only, but also in favour of all other 
Muslims. The fact, therefore, that in the deed of wagf before 
us provision is made for the distribution of money in cash 
among Saadat-i-muminin generally does not vitiate the wagf. 

Further, I am of opinion that the intention of the appropriator- 

was that money should be given to poor muminins only. 
The word in the original is œt (tabarat which is used as 
meaning “ alms or charity”). The primary meaning of the word 
is a good act done gratuitously. The word is not generally used 
in Urdu, but whenever it is, it is used as meaning a charitable act. 
The Court translator has, I think, rightly translated it as “alms 
or charity,”- both of which words imply relief to the poor.. 
The word “alms” is defined in Ogilvie’s Imperial Dictionary of 
the English Language as “ anything given gratuitously to relieve. 
the poor, as money, food or clothing, a charitable dole.” And 
“charity” according to the same Dictionary, is “whatever is 
bestowed gratuitously on the poor for their relief.” We have 
also the evidence of the witness Waris Ali to the effect that 
Agha Ali Khan, both before and after the wagf “used to` 
distribute sums in charity to the poor.” Doles of cooked food, 
drinks and money are given on the occasions of the celebrations- 
mentioned in the deed of wagf to the poor and no to the rich. 
They are generally received by the former only and nót by the 
latter. So that when Agha Ali Khan provided for the distribu- 
tion of money, food and drink, he evidently meant to provide 
for the poor who were in practice the principal objects of his 
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bounty. I think it would be placing’ a forced construction 
on the. wagfnama, to hold that he did not contemplate the poor. 
As for the provision about making money payments to Sadat-i- 
muminin, Lam of opinion that from whatever point of view the 
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provision may be looked at, whether as payments to those Aviva Broas 


mumins generally or only to such of them as are poor, it is 
lawful being one for charitable purposes. 

Mr, Karamat Husain, the learned Counsel for the plaintiff, 
who is himself a lawyer of great learning in Muhammadan law, 
whilst conceding that according to orthodox authorities on 
Muhammadan law, such a wagf would be valid, contends that 
according to the rulings of our Courts and specially those of 
their Lordships of the Privy Council, gifts to any but to the 
poor are not sufficient to constitute a valid wagf. I do not 
agree with him that such is the effect of the case law on the 
subject. The leading case is that of Mahomed Ahsan-ullah 
Chowdhry v. Amar Chand Kundu (*) to which I have already 
referred. ‘Their Lordships held that “although the making 
provision for the grantor’s family out of property dedicated to 
religious or charitable purposes may be consistent with the 
property being constituted wagf, yet, in order to render it wagf, 
the property must have been substantially, and not merely 
colourably, dedicated to such purposes.” They observed: “ They 
have not been referred to, nor can they find any authority 
showing that according to Muhammadan Law a gift is good 
as a wagf unless there is a substantial dedication of the property 
to charitable uses at some period of time or other.” According 
to their Lordships, therefore, an essential “condition for the 
validity of a wagf is the substantial dedication of the pro- 
perty to religious or charitable purposes.” The principle thus 
laid down was not departed from in the later case of Abul 
Fata v. Rasamaya Dhar (°). In that case there was an ultimate 
gift to the poor, but their Lordships held that it was unsub- 
stantial and illusory and that the poor had been put into the 
settlement merely to give it a colour of piety and so to 
legalize arrangements meant to serve for the aggrandisement 
of a. family”. In Kaleloola Sahib v. Nuseeruddin Sahib(*) 
to which the, learned Counsel referred, the Madras High Court 
held: that -“ the appropriation must be for an ultimate chari- 
table trust which will not fail”, and that a dedication for 


(1) [1889] I. L. R., 17 Cal, 498. 
(2) [1894] I. L. R., 22 Cal, 619. 
(3) [1894] I. L. R., 18 Mad., 201, 
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the performance of cértain ceremonies. at a private tomb, is net 
valid. I must observe that having regard to the findings in that. 
case, to the fact that a traveller’s inn had been erected as an 
appurtenance to the tomb, that the performance of the ceremonies 
necessarily involved the distribution of charity, that the lights 
at the tomb were of use to passers-by, 1 am, with great deference, 
unable to agree with Corzins, C.J., and Parker, J., that the, 
wagf. was not for pious and charitable uses, and my opinion 
coincides with that of Daves, J. No other case has been cited on 
the point, nor am I aware of any which supports Mr. Karamat 
Husain’s contention. I am accordingly of opinion that the 
wagf in question, in so far as it provides for the distribution of 
money among Sadat-i-muminin, is a valid waqf. 

I have already pointed out that it is a pious act to recite 
elegies and do mourning at the meetings held for the purposes 
mentioned in the wagfnama. The wages of persons employed 
for reciting elegies and of mourners is a legitimate object and 
the item under head No. 14 cannot be taken exception to. 

As for the item No. 15, which is the last in the wagfnama, 
that document directs that the following a should be 
made annually to— 


Rs. 

(a) Two Quran reciters ... a. 96 
(6) Waris Ali ...- bi a .. 60, 
(e) Mata Prasad ade ... 120 
(d) Khuda Baksh ee we 4 
(e) Imdad Husain oe ow 24 
Total we 824 





It is manifest from the terms of the deed that these payments 
are to be made to the recipients of them not as their personal 
annuity, but as their wages for duties to be performed by them 
in connection with the wagf. Those duties are enumerated 
in paragraphs 15 and 16. The reciters of Quran are to get 
4 Rs. a month each and read the Quran at certain places named-; 
Waris Ali is to distribute sharbat, food, sweets, &c., at meet- 
ings. Imdad Husain and Khuda Bakhsh are to spread carpet, 
make illumination, give smoke and drink to persons present 
at meetings. Mata Prasad is to write accounts relating to 
the wagf villages. The wagfnama further provides in para- 
graph 16 that “ should any of these persons fail to discharge 
the legitimate duty allotted to them, or be found guilty of 
negligence, or should absent himself, or do anything against 
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the will of mutwalli for the time being, the mutwalli shall have 
power to dismiss him and appoint another person in his place”. 
After the death of these persons the mutwalli is empowered to 
appoint others to perform their duties. It is clear ghat they are 
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not to get any payments after they cease to be the servants of Auma Bec 


the waqf, and there can be no doubt that what is provided for is 


. only their wages as such servants; whether the amounts of the 


wages are proper or excessive is not a matter which has to be 
considered in determining whether the purposes of the wagf are 
lawful or not. Even if the amounts in question are to be deemed 
to be personal annuities granted to these persons, the wagf is 
not for that reason invalid. A wagf may be made in favour of 
any one, even an infidel, provided that he is not an alien enemy. 
(Tagore Law Lectures, 1874, p. 468, and Baillie’s Muhammadan 
Law, Imamiyah, pp. 214 and 215.) In Zulfikar Ali Khan v. Shirin 
Begam(?) a direction in a wagfnama that the mutwalli should 
pay Rs. 60 a year to one Faqir Muhammad was sustained: and 
the wagf was held by this Court to be valid. That was also the 
case of a wagf by a Muhammadan of the Shiah sect. Both, 
therefore, upon authority and upon the terms of the deed of 
wagf, the provision in it about the payment mentioned above is 
in my judgment a valid one. 

Reference was made to the. 18th paragraph of the deed which 
provides that Mir Agha Sahib (the defendant) may appropriate 
to himself at time of need, the Rs. 50 which he is directed 
to distribute among Shiah Saiyids, and which further provides 
that after the death of Agha Ali Khan the Rs. 180, which he 
is directed to distribute among persons of that class, should 
be taken by the mutwalli as his salary for the services to be 
rendered by him. It is said that these are not legitimate 
objects of a valid wagf. The authorities to which I have refer- 
red above, however, establish that there is no force in this 
contention. A wagf for the payment of Rs. 50 a year to Mir 
Agha Sahib is, as I have already shown in the case of the 
servants of the wagf, perfectly valid. He fulfils all the con- 
ditions requisite for a valid wagf that relate to the ‘ mowkoof 
aleht” or the person on whom the settlement is made. He 
is a living, person capable of owning property ; he is distinctly 
indicated and he isa person on, whom it is not unlawful to 


. make a wagf. (Baillie’s Imamiyah, p. 214). As for the wages of 


the mutwalli the effect of the ruling of this Court in Zulfikar Ali 
v. Shirin Begam to which I have already referred, is to hold that 
(1) [1894] 14 A. WN, 5. 
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Civit: such wages are lawful. For the above reasons Iam of opinion 
1904-05. that all the purposes for which the wagf was made, are pious 
=~ and charitable purposes. . 


Saran Mosta I proceed now to dispose of the only remaining argument: 


v. 

Aswa Becam, advanced on behalf of the plaintiff, namely, that the wagf 
Bineri Jz. Was made, if at all, in respect of Rs. 1,030 only out of the 
— income and not of the whole income and of the property itself. . 
The foundation for the argument is this. The profits of the 

villages with reference to the rent-roll are stated in the deed 

to be Rs. 2,190-0-7. It is further stated that of this sum about 

Rs. 400 has to be paid as canal rates to Government, Rs. 300 

is the pay of the servants employed in the village, and the 

village expenses and other expenses amount to Rs. 460-0-7, 
making a total of Rs. 1,160-0-7. The surplus left is thus Rs. 

1,030, of which the wagf was made. It is said that a part of 

the canal rates paid by the landlord is recovered from tenants 

under the provisions of the Canal and Drainage Act (No. VIM 

of 1873), that according to the defendant’s own witness, 

Vilayat Ali, the village expenses do not exceed Rs. 100, and that, 
consequently, the total income exceeds Rs. 1,030-0-0, and the 

excess has not been disposed of. Assuming that the facts: 

really are what they are alleged to be, the provisions of the 
wagfnama completely and clearly dispose of every part of the 

income and provide for the event of its exceeding or falling 

short of Rs. 1,030. The fourth paragraph of the deed first 

refers to the variable nature of the amount of the canal rates 

to be paid. In some years it is more than Rs. 400. In others 

it is less. ‘This may happen both when the amount is reduced 

by Government and when by reason of the tenants’ share of it 

being recovered from them, a smaller amount has to be paid 

by the landlord. The paragraph then directs that when the 

amount exceeds Rs. 400, the excess is to be paid by the mut- 

walli out of the income, and that when it is less, the surplus 

should be kept in deposit in the Post Office Savings Bank, and 

when it amounts to Rs. 500, Government securities should: be 
purchased. Further directions are given as to what should 

be done with the Government securities, and it is provided 

that the interest obtained on such securities shoulg be distri- 

buted among Sadat-t-muminin. Further provisions in-regard 

to canal rates and village expenses are contained in paragraph 8. 

There it is said that the maximum amount of canal rates is 

Rs. 400, and that of village and other expenses is Rs, 460-0-7,. > 


is 
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but that these cannot be definitely fixed and must vary every 
year. The mutwalli is directed to spend the surplus under 
either of the said two heads on “charitable objects, such as 
burial and shroud expenses of poor Sadat-i-muminin.” The 
llth paragraph provides for the case of the can&l rate being 
remitted by Government upon the expiration of the term of 
settlement. In that case “it will be valid to enhance the 


-rent also of cultivators, and then there will be an increase in the 


profits and the amount thus increased should be spent by the 
mutwalli for the time being on paraphernalia for marriage of the 
virgin daughters of Sadat-i-muminin.” The words which have 
been translated as “paraphernalia for marriage ”— o% jbl 
(saman shadi)—mean things requisite for the marriage and not 
marriage presents. 

The 12th paragraph directs that should there be a diminution 
in the profits in any year, a proportionate reduction should 
be made in the expenses, “except in the pay of recipients of 
salary and the items of charity.” The provisions contained 
in the paragraphs to which I have referred, fully dispose of 
every part of the income of the entire property both when it 
exceeds Rs. 1,030 and when it falls below that amount. ‘They 
must be read as supplementary to and controlling the 7th para- 
graph. It cannot, therefore, be said that the waqf is limited to 
that amount only. 

I may mention that the genuineness of the wagf is further 
shown by the fact that it is provided in the 18th paragraph of 
the deed to which reference has been made above, that after the 
death of the first mutwalli, the appropriator, the Rs. 180 distri- 
buted by him among Sadat-i-muminin in his lifetime, should 
be taken by the next mutwalli as his salary, and that in the event 
of a son being born to the appropriator, that son would get only 
a half of the said sum. 

In my judgment it has been fully established that the wagf 
made by Agha Ali Khan was made in strict compliance with the 
requirements of the Muhammadan Law, that it is a genuine wagf 
fully carried into effect in the lifetime of Agha Ali Khan, 
that it is not nominal and fictitious, and that the objects of the 
wagqf are lawful and proper. I hold that not only was a substan- 
tial dedication of the property in question made by him, but it 
was a complete dedication of the whole of that property for reli- 
gious and charitable purposes, and that consequently Agha Ali 
Khan had ceased to be the owner of it, and his heir at his death 
was not entitled to succeed to it. The plaintiff's claim, therefore, 
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Civit. failed, and the Court below, instead of decreeing it, should have 
1904-05. dismissed it. I would allow the appeal and setting aside the 
~~ decree of the Court below, dismiss the suit with costs in this 
SAYED ee Court and in the Court below. 
Auma Becay. By THE Cotrt.—The order of the Court is that under the 
=> second paragraph of section 575 of the Code of Civil Procedure, 





Banerji, J. 
at the decree of the Court below be affirmed and the appeal be. 
dismissed. The appellants must pay the costs of this appeal, in- 
cluding fees on the higher scale. i 
M. L. N. Appeal dismissed. 
- Orin. RAGHUBANS MANI SINGH anD oruzrs 
1905. versus 
“June 30. MAHABIR SINGH AND OTHERS.” ` 
BANERI J Code of Civil Procedure (XIV of 1882), s. 875—Registration Act (ITI 
RIOHARDS, J. of 1877), s. 17—Compromise relating to property not subject-matter 


S of suit-—Decree embodying compromise. 

Where there was a compromise between the parties to a suit which 
dealt with lands which were the subject-matter of that suit and other 
* lands which were not, and the deed of compromise was not registered 
though these other lands exceeded Rs. 100 in value, but it was sub- 
mitted as a whole to the Judge who was invited to dispose of the suit 
on its basis, and its terms were embodied in their entirety in the decree 
made by him; held that the portion of the compromise relating to the 
other lands aforesaid so embodied: in the decree was judicial evidence 
available to the parties, and the said compromise did not require regis- 
tration. Pranal Anni v. Laksmi Anni, I. L. R., 22 Mad., 508, P. 
C., applied. Birbhadra Rath v. Kalpataru Panda, 1 C. L. J., 388, not 
followed. ; l ; ; 
Held further that the decree of the Court based upon the compromise 
was enforceable as a decree only so far as it related to the subject- 

matter of the suit. 


Sroonp APPEAL from the decree of L. Marshall, Esq., District 
Judge of Ghazipur, affirming the decree of Babu Braj Behari 
Lal, Munsif of Ballia. 

Suit for joint possession of immoveable property. 

In 1888, the plaintiffs brought a suit for partition of certain 
property against the defendants. That suit was compromised 
on the 30th of April, 1890. By that compromise ghe property 
which was the subject-matter of that suit, and some other 
family property were disposed of, a portion of the property 
including the property in dispute in this case, having been 

#8, A. No. 945 of 1903. 
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left in joint possession of the parties. The compromise was 
not registered. The plaintiffs in this case alleged that the 
defendants had dispossessed them and they sued to be restored 
to joint possession. The Courts below dismissed the suit. 
They held that the compromise being unregistered, was not 
admissible in evidence, and there was no other proof that the 


land in dispute was the joint property of the parties. 


Plaintifis appealed. 


Govind Prasad (with him A. H. C. Hamilton), for the ap- 
pellants. 

The compromise having been made a rule of Court did not 
require registration. 

Pranal Anni v. Lakshmi Anni [1899], I. L. R., 22 Mad., 508 P. C., at 512. 

Abdul Majid, for the respondents, submitted that the com- 
promise was not admissible in evidence inasmuch as it dealt 
with a considerable area of land, the value of which exceeded 


5t 


CIVIL. 


1905. 

> 
RAGHUBANE 
Manr Siva 


LA 
MAHABIR Sine 


Rs. 100. As it purported to settle much beyond what was in . 


suit, it was not merely a compromise under section 375 of the 
Code of Civil Procedure, but also an agreement, the registration 
of which was compulsory under section 17, clause (6), of the 
Registration Act. It was not a mere petition setting forth 
an oral agreement arrived at between the parties, nor was it 
a proper judicial proceeding. He relied on 
Pranal Anni v. Lakshmi Anni [1899], I. L. R., 22 Mad., 508. 
Birbhadra Rath v. Kalpataru Panda [1905], 1 ©. L. J., 388. 

The judgment of the Court was delivered by 

RıcmarDs, J.—This was a suit for possession of certain plots 
of land. It appéars that there was previous litigation between 
the parties, the subject-matter of which was certain other lands. 
In that suit a compromise was come to on the 27th of April, 
1890, under which it was arranged that certain lands were to 
belong to the parties separately as their separate property, while 
other lands were to remain joint property. The compromise 
dealt with lands that were the subject-matter of that suit and 
also with lands which are the subject-matter of the present suit 
but not of the previous litigation. The particular plot now in 
question admittedly forms part of the property which according 
to the terms®f the compromise was to remain joint property of 
the parties. When the compromise was entered into, it was 


brought before the Judge and he disposed of the suit by making’ 


a decree incorporating the entire compromise. The decree com- 
mences in the following words: “It is decreed and ordered that 
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according to the deed of compromise, -marked A, the appeal be 
dismissed.” The short point argued before us is whether or not 
this compromise can be given in evidence in the present suit, 
being an unregistered document affecting immoveable property 
of the value of upwards of Rs. 100. It is admitted that if it can 
be received in evidence, it is binding upon the parties to the 
present litigation and regulates their rights in respect of the 

plot of land now in dispute. Unless the document can be ` 
regarded as a judicial proceeding, it requires registration and 
cannot be admitted in evidence. In the case of Bindesri Naik 
v. Ganga Saran Sahu('), their Lordships of the Privy Council 
observe that “the provisions of section 17 of the Act do not 
apply to proper judicial proceedings, whether consisting of 
pleadings filed by the parties, or of orders made by the Court.” 
The same point was considered by their Lordships in the case 
of Pranal Anni v. Lakshmi Anni.(?) In that case, as in the 
present, there had been previous litigation, and a compromise 
had been entered into affecting lands the subject-matter of the 
previous litigation and also lands the subject-matter of the liti- 
gation under consideration by their Lordships. Their Lordships 
held that the compromise not being registered was inadmissible ; 
but their judgment was founded on the fact that the parties to 
the compromise had by separate deeds separately dealt with the 
property the subject-matter of the suit and the property not the 
subject-matter of the suit. Their Lordships considered that the 
Court had only dealt with and recognized the compromise so far 
as it affected the lands actually in dispute at the time, and that 
the parties had deliberately left the compromise so far as it 
affected the other lands to stand in the unregistered agreement. 
At page 514 of the judgment of their Lordships the following 
passage occurs :—‘‘ The razinamah, in so far as it was submitted 
to and was acted upon judicially by the learned Judge, was in 
itself a step of judicial procedure not requiring registration ; 
and any order pronounced in terms of it constituted res judicata, 
binding upon both the parties to this appeal who gave their 
consent to it. If the parties, after agreeing to settle the 
suit of 1885 on the footing that they were each to take a 
half share of the lands involved in that suit, and also a half 
share of the lands now in dispute, had informed “the learned 
Judge that these were the terms of the compromise, and had 
invited him, by reason of such compromise, to dispose of the 

(1) [1807] L L. R., 20 All’, 171. 
(2) [1897] I. L. R., 22 Mad., 508. 
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conclusions of the suit of 1885, their Lordships see no reason to 
doubt that the order of the learned Judge, if it had referred to 
or narrated these terms of compromise, would have been judicial 
evidence, available to the appellant, that the respondents had 
agreed to transfer to her the moiety of land now in dispute.” 
Now the compromise of April, 1890, as a whole, was submitted 
to the learned Judge, he was invited to dispose of the suit on its 


` basis, and he in fact made a decree, in which the compromise is 


referred to as an exhibit. The case therefore falls entirely 
within the clear and emphatic words of the judgment just re- 
ferred to. Our attention has been called to the recent case of 
Birbhadra Rath v. Kalpataru Panda (*), which appears in some 
respects to be inconsistent with the opinion of their Lordships 
of the Privy Council in the case last referred to and with our 
decision in the present case. It is there suggested that if the 
parties are permitted by compromise to deal with property not 
the subject-matter of the litigation, they might evade the provi- 
sions of the Court Fees Act, and the Court might, by accepting 
the compromise in the same case, exceed its jurisdiction. It 
appears to us that th9 answer to this objection is that the decree 
of the Court will be enforceable only as a decree so far as it 
relates to the subject-matter of the suit. It is impossible to 
ignore the strong opinion expressed by their Lordships in the 
case of Pranal Anniv. Lakshmi Anni(*). We therefore hold 
that under the circumstances of the present case the compromise 
of the 27th of April, 1890, did not require registration and was 
admissible in evidence and should have been admitted by the 
lower appellate Court. It is unnecessary to go into the question 
of stamp, which has been decided by the lower Court in favour 
of the appellant. As the lower appellate Court decided the 
matter on a preliminary point, we allow the appeal, set aside 
the decree of the lower appellate Court and remand the case to 
that Court under section 562 of the Code of Civil Procedure 
for trial on the merits. The appellants will have their costs 
of this appeal. Other costs will follow the event. 
M. L. N. Appeal decreed—Cause remanded. 


(1) [1905] 1 Cal. Law Journal, 388. 
(2) [1899] I. L. R., 22 Mad., 508. 
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DURGA DEVI 
versus 
DUNI CHAND.* 


Will, interpetation of—Bequest of income of immovable property—Corpus. 
In every case in construing a will itis the duty of the Court to as- 
certain what the intention of the testator was and to give effect to that 
intention. . . 


It is a well-established rule of construction that a gift of the rents . 
and profits of property is equivalent to a gift of the property itself; also 
that a gift of the income of property will also carry the legal and beneficial 
interest in the property itself. Shookmoy Chandra Das v. Manoharri 
Dassi, I. L. R., 11 Cal., 692, and Mannoz v. Greener, L. R., 14 Eg., 456, 
referred to. 


First APPEAL against the decree of M, Siraj-ud-din, Esq;, Subor- 
dinate Judge of Benares. 


Suit for recovery of possession of immoveable property. 


Diwan Thakur Das was the owner of considerable property, 
moveable and immoveable, in the Punjab, Kashmir and Benares. 
On September 17, 1882, he executed a will, to which he added 
a codicil on January 16, 1885. The material paragraphs of the 
will were as follows :— , 

2. That I, the executant, with a view to be blessed in this and the next 
world, have set up a chhetra-bhandara (daily distribution of food) for feeding 
15 Sadhus, and after my death, the said bhandara shall be maintained as 
heretofore. Out of the income from my villages in Benares, Rs. 700 a year, 
and out of the income from the rent of the houses situate in Benares, Rs. 200 
a year, in all Rs. 900 a year, have been set apart by me for the expenses 
of chhetra-bhandara aforesaid. The expenses of chhetra-bhandara, aforesaid 
should be defrayed from the said income. If, after defraying the bhandara- 
expenses any money remains over out of the annual amount aforesaid, it should 
be deposited with the firm of some banker, and when the money amounts to 
Rs. 1,000, a general bhandara should be given to Sadhus. 

4. None of my heirs or representatives shall have power to transfer or 
enjoy the building, the garden and well (baoli) aforesaid in Wazirabad and 
Nizamabad, as well as the property which I have set apart for the expenses 
thereof, and also .the ilaka and the houses in Benares, to the extent of that ` 
net income, which I have set apart for chhetra-bhandara. 

5. Besides the properties which have been mentioned above and which 
no one has power to transfer, Diwan Duni Chand and Diwan Atma Ram, my 
grandsons, are and shall be the absolute owners and proprietors of the part or 
the whole in equal shares, of all my immoveable property, which. should 
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remain, after my death, at Wazirabad, the riasat of the Maharaja of Jammu, 
Kashmir and Benares, etc. 


The codicil ran thus :— 

Before this I have executed a will, dated September 17, 1882...It contains 10 
paragraphs regarding the management of chhetra at Benares, decoration of the 
garden of Wazirabad, and arrangements, ete., in respect thereof. All of them 
are accepted and admitted by me. But now, while in a sound state of body 
and mind, I, without the coercion of any one, modify (tarmim) the paragraphs 


-5,6 and 7 of the said will as follows :— 


As regards my revocation (mansukhi) of paragraph 5, which provided that 
after my death, both the grandsons would be considered entitled to my estate 
in equal shares, having. myself seen that in such cases families are, for the 


, most part, ruined, I, in order to avoid dispute, sent for both the grandsons at 


Benares and myself divided the property between them. First I divided in 
equal shares and gave the moveable property...... Secondly, as regards the 
immoveable property consisting of lands, houses and shops, ete., I divide them 
as noted and detailed below :— 
Share of Diwan Duni Chand :— 
` Houses and shops : 
[Here follows a list.] 
Lands, villages, and wells : 
[Here follows a list, the last two items of which are-—] 
Half share in the jagir villages Saika and Shahpur. 
Half share in the income from the villages at Kashi after deducting the 
chhetra expenses. 
Share of Atma Ram :— 
Houses and shops : 
[Here follows a list.] 
Lands and wells: 
[Here follows a list, the last two items in which are the same as above.] 


Upon the death of Diwan Thakur Das on June 24, 1889, 
mutation of names was effected in favour of both the grandsons 
in respect of the whole property, including the villages at 
Benares. But the endowment was managed by Diwan Duni 
Chand. Atma Ram died on September 20, 1900, and his wife 
got possession over his estate in the Punjab and Kashmir, and 
over a house in Benares. But in respect of the Benares villages 
mutation of names was refused to her by the Revenue Court, 
and Duni Chand took exclusive possession. Therefore the pre- 
sent suit was instituted by Atma Ram’s widow against Duni 
Chand for a declaration that she was entitled to her husband’s 
estate and for a decree for possession of the Benares villages ; 
also for magne profits, etc. She also prayed for “any other 
relief to which the plaintiff may, with regard to the circum- 
stances of the case, be held entitled.” 

The Subordinate Judge dismissed the suit upon the ground 
that there was no bequest of the corpus of the villages in favour 
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of Atma Ram; consequently “ the proper course for the plaintiff 
to follow was to sue the defendant for a rendition of accounts ôf 
the disputed properties,” and the suit as brought could not be 
maintained. 


Plaintiff appealed, 


Sundar Lal (with whom Satish Chandra Banerji), for the 
appellant, submitted that the Court below had put an erroneous, 
construction upon the will and the codicil. The intention of the 
testator undoubtedly was to give the zemindari property to the 
two sons, subject to a charge to the extent specified for the main- 
tenance of the chhetra. 


[Sraniey, C.J., referred to Jarman on Wills, vol. I, p. 797, 
vol. I, p. 689, and Mannow v. Greener, L. R., 14 Eq., 456.) 


Reference was also made to 
Hemangini Dasi v. Nobin Chand Ghose, [1882], I. L. R., 8 Cal., 788, 802. 
Shookmoy Chandra Das v. Manoharri Dassi, [1885], I. L. R., 11 Cal., 684, 

692, P. C. 

J. N. Chaudri, for the respondent, contended that the lang- 
uage of the will and the codicil went to show that the intention 
of the testator was to place the corpus in the possession of the 
manager of the endowment. The disposition of the corpus made 
in para. 5 of the will was revoked by the codicil. Considering 
the object which the testator had in view, viz., the main- 
tenance of the endowment, and the difference in the language 
used in respect of the jaghir villages in the Punjab and of the 
villages in Benares, a bequest of the income should not be con- 
strued as a bequest of the corpus. Ifthe share of one of the 
grandsons were to pass to a stranger, it would be difficult to 
maintain the endowment. Who was to deduct the chhetra 
expenses from the income of the Benares villages? Evidently 
the manager of the endowment. But this he could not be in 
a position to do unless the whole profits came into his hands. 
The plaintiff was, therefore, not entitled to actual possession of 
the property in dispute, but only to a rent-charge. 

Sundar Lal was not. heard in reply. 

The judgment of the Court was delivered by 

Sranuey, C.J.—The questions involved in this eppeal arise 
upon the true construction of the will of the late Diwah Thakur 
Das. Diwan Thakur Das died possessed of a considerable amount 


of property in the Punjab and also in Benares. He died on -the 
24th of June, 1889, leaving a son, Pindi Das, and two grandsons, 
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namely, Atma Ram and Duni Chand. Atma Ram died without 
issue on the 20th of September, 1900, leaving the plaintif his 
widow, Durga Devi, him surviving. Durga Devi instituted a 
suit for the purpose of obtaining a declaration that she was 
entitled to a share of the property situate in Benares, which was 
disposed of by the will of Thakur Das in favour of her husband. 
She also asked to be put in proprietary possession of the pro- 
perty, and she claimed mesne profits and other relief. 

The learned Subordinate Judge dismissed the plaintiff's suit 
on the ground that it was misconceived, and that the proper 


course for the plaintiff to have followed was to sue the defendant 


for a rendition of accounts of the property instead of claiming 
to be entitled to half of it; in fact he held that the suit as laid 
was not maintainable. Accordingly he dismissed the plaintiff’s 
claim. From that decree the present appeal has been preferred. 
By his will, which is dated the 17th of September, 1882, Diwan 
Thakur Das made a provision for the payment out of the income of 
certain villages in Benares, of Rs. 700 a year, and out of the rent 
of houses also in Benares, Rs. 260 a year, that is, in all Rs. 900 
a year, for the expenses of chetra-bhandara (i.e., the feeding of 
15 Sadhus) which he had established and desired to be main- 
tained. He also provided that the chetra should, after his death, 
be managed by his grandson, Diwan Duni Chand, and directed 
that the said Diwan Duni Chand should defray the expenses of 
repairing and keeping in good condition certain buildings, a 
garden and a baoli as well as the chetra from the income set 
apart for those expenses, and that none of his heirs should have 
power to transfer and enjoy, inter alia, the elaka and the houses 
in Benares to the extent of the net income, namely, Rs. 900, 
which he had set apart for chetra-bhandara. The testator then 
disposed of all his property between his two grandsons, Diwan 
Duni Chand and Diwan Atma Ram, directing that they should 
be absolute owners and proprietors of it in equal shares. This 
is the material portion of the will so far as the question raised 
before us is concerned. By a codicil, dated the 16th of January, 
1885, Diwan Thakur Das revoked the gift contained in his 
will in favour of his two grandsons and also a gift made 
by him to them of his moveable property, and as regards the 
immoveable™ property, divided it between his two grandsons 
inthe manner specified in the schedule to the codicil. To 
each of the grandsons were allotted separate properties, and 
as regards the villages in Benares which were charged with the 
payment of R ‘ne expenses of the chetra-bhandara, 
LXXVIII 


Durea Dev 
v. 
Duxnı CHANI 


Stanley, Cu 


. 572 


CIVIL. 


1905. 


7 


Durea Devi 


v. 
Dont CHAND. 


Stanley, O. J. 


HIGH COURT. [A. L. J. R. 


they were disposed of as follows:—To Diwan Duni Chand 
a half share was given in the following terms: “Half share 
in the income from the villages at Kashi after deducting the 
chetra expenses.” In the same words the other half share- in 
these villages was disposed of in favour of Atma Ram. Now 
it is a well established rule of construction that a gift of the 
rents and profits of property is equivalent to a gift of the 
property itself, and it has also been decided that a gift of the 
income of property will also carry the legal and beneficial 
interest in the property itself. In fact, rents and profits mean 
the income of property, and the income of property means 
rents and profits. The terms are convertible. We may 
refer as authority for this tothe case of Shookmoy Chandra 
Das v. Manoharri Dassi(?), and to the case of Mannow v. 
Greener(?). In every case in construing a will, it is the duty of 
the Court to ascertain what the intention of the testator was 
and ‘to give effect to that intention. Mr. Chaudri on behalf of 
the respondents contends before us that from the language of 
the will and codicil a manifest intention is shown to keep the 
Benares property in the hands of the respondent Duni Chand, so 
that he may manage and provide the funds necessary for the 
maintenance of the chetra-bhandara, and that by the codicil 
the testator by making a gift merely of the income showed an 
intention not’ to pass to the devisee the right to actual possession 
of his share, but merely a right to a share of the profits. We are 
unable to accept this view. It is true that the respondent Duni 
Chand was empowered by the will to supervise and manage the 
chetva-bhandara, but further than managing this, that is, dis- 
posing of the Rs. 900 set apart for it in the manner directed by 
the will, no other right whatever was vested in him. The pro- 
perty from which the Rs. 900 were to come, was not transferred 
to or vested in him. In the will the testator directs that his 
heirs shall have no power to transfer the elaka and the houses 
in Benares to the extent of the net income which he had set 
apart for the bhandara. From the words “to the extent of the 
net income, &c.”, we gather that the intention was to place no 
restriction on the power to transfer, provided that the bhandara 
expenses were secured. In the codicil itis to be noted that 
the gift of share of the villages at Benares in favour of Duni 
Chand is precisely in the same terms as the gift in favour of 
Atma Ram. If the testator had intended that Duni Chand should 
(1) [4885] I. L. R., 11 Cal, 692. 
(2) [1872] L. R., 14 Equi* 
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have the possession and control of the entire villages and be 
liable only to account to his brother for his share of the net pro- 
fits after deducting the chetra-bhandara expenses, the language 
of the codicil would, we think, have been different. For these 
reasons we think that a good gift was made by the codicil of 
one-half of the villages at Benares in favour of Atma Ram sub- 
ject to payment of one-half of the sum provided for the chetra 
expenses, 

We therefore allow the appeal, set aside the decree of the 
Court below, give a declaration that the plaintiff is entitled to 
the property in dispute and also to mesne profits, that is, to her 

_/ share of the profits after deducting one-half of the sum of Rs. 900 
set apart by the testator for the bhandara expenses, and inas- 
much as the plaintiffs suit was dismissed on the ground that it 
was misconceived, we remand the suit under the provisions of sec- 
tion 562 of the Code of Civil Procedure with directions that it be 
replaced in the file of pending suits and be disposed of accord- 
ing to law, regard being had to the views which we have ex- 
pressed as to the true meaning and construction of the will and 
codicil of the late Diwan Thakur Das. The appellant is enti- 
tled to his costs of this appeal, including fees on the higher scale. 
The costs in the Court below will abide the event. 

8. 0. B. i Appeal allowed—Oause remanded. 


SAUDAGAR MAL AND ANOTHER 
VETSUS 
GOPI AND OTHERS.” 


Decree—Declaration or injunction—Constructions by deeree-holder— 
Executing Court not entitled to order demolition. 


Where the effect of a decree is to declare the plaintiff's right to build 
over a certain area and prohibit the defendant from interfering with such 
right, if the decree-holder makes any constructions contrary to the right 
which the decree has declared, that is a matter which does not relate to 
the execution, discharge or satisfaction of the decree, and the court has 
no power to enter into it in execution proceedings. If the decree-holder 

_ has exceeded his rights, the judgment-debtor should seek remedy by 


suit. 


Execution Seconp APPEAL against the decree of L. G. Evans, 


Esq., District Judge of Saharanpur, reversing a decree of Babu 


Madho Das, Subordinate Judge. 
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The facts of the case and the arguments sufficiently appear 
from the judgment of the Court. 


M. L. Agarwala (with him Satish Chandra Banerji), for the 
decree-holders, appellants. 


Sundar Lal (with him Baldev Ram Dave), for the judgment- 
debtors, respondents. ; 


The judgment of the Court was delivered by ; 

Banenrgi, J.—In our judgment the order of the lower Court, 
of which the appellant complains, cannot be supported. It 
appears that in accordance with an award of arbitrators a decree, 
was made in favour of the appellants in the following terms:— ` 

“We decree the plaintiffs claim for possession of both cho- 
baras referred to in the plaint, situate on lands Nos. 124 and 125, 
and prohibit defendants from ever interfering with plaintiff's 
right of building over the roofs of the said lands Nos. 124 and 
125.” We are not concerned in this with the first part of the 
decree, but it is the second part to which the dispute between 
the parties relates. 

The effect of the second part of the decree is to declare the 
plaintiff's right to build over the roofs of the plots Nos. 124 and 
125 and to prohibit the defendants from interfering with the 
plaintiff's right of building. The plaintiffs, decree-holders, made 
an application to the Court, stating that the defendants were 
interfering with them, and had not obeyed the decree. They 
accordingly prayed for the arrest of the judgment-debtors under 
the provisions of section 260 of the Code of Civil Procedure. In 
answer to that application the defendants, judgment-debtors, 
said that they had not interfered with, or offered any obstruction 
to the plaintiffs, and that they had not disobeyed the order con- 
tained in the decree. The only inquiry which the Court had to 
make upon these applications was, whether or not the defendants 
had disobeyed the decree, and whether or not they were liable 
to be imprisoned under section 260 of the Civil Procedure Code. 
For this purpose the Court, it appears, appointed a commissioner 
by consent of parties. In the order which was issued to the com- 
missioner, it was, no doubt, stated that he was to go to the locality 
and have the decree enforced, but the real object of that order 
was to ascertain what was the state of things, and whgther or not 
the Court should grant the application under section 260. Upon 
receipt of the report of the commissioner, the Court directed the 
case to be struck off the file. The effect of this order was that 
the application of the decree-holders for the arrest of the judg- 
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ment-debtors lapsed ; the Court evidently considering that the 
matter was at an end. 

The defendants, finding probably that the report of the com- 
missioner was against them, made the application which has 
given rise to this appeal, in which they stated thæt the decree- 
holders had placed constructions to a larger extent on the roof 
than was warranted by the decree and prayed that, after a per- 


. usal of the commissioner’s report and the decree, “an order be 


passed for demolition of the constructions to the extent of 4 
feet 6 inches, which had been roofed contrary to the right of 
the decree-holders.” 

The Court of first instance dismissed this application holding 
that if the decree-holders had made any constructions in excess 
of their rights under the decree, the judgment-debtors had a 
right to have them demolished by separate suit. The judgment- 
debtors appealed against the order, and upon this appeal the 
lower appellate Court holding that the constructions had been 
made by the decree-holders in excess of their rights, ordered their 
demolition. We are of opinion that the lower appellate 
Court was incompetent in the execution department to make the 
order to which we have referred. 

There was no question before it relating to the execution, 
discharge or satisfaction of the decree. The only matter before 
the Court of first instance was the application of the decree- 
holders under section 260. It is. that matter alone which the 
Court had to determine. If the decree-holders have made any 
constructions contrary to the right which the decree has de- 
clared, that is a matter which does not relate to the execution, 
discharge or satisfaction of the decree, and the Court, either of 
first instance or of appeal, had no power to enter into it in 
execution proceedings. We express no opinion as to whe- 


-ther the erections made by the decree-holders were made in 


excess of their rights under the decree. If they have exceeded 
their rights, that is a matter in respect of which the judgment- 
debtors, if so advised, may seek their remedy against the 
decree-holders. As we have already said, the Court in 
execution proceedings had no power to order the demolition of 
the erections made by the decree-holders. We accordingly 
allow thewppeal, set aside the order of the Court below, and 
restore the order of the Court of first instance. The appellants 
will have their costs of this appeal, as also their costs in the 
Court below. 


S. 0. B. Appeal allowed, 
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ALLAHDIA BEGAM AND ANOTHER 
s VETSUS 
KESRI MAL* 


Jurisdiction—Transfer of avrea—Bengal, N.-W. P., and Assam Civil 
Courts Act (XII of 1887), ss. 17, 21. 


A certain area was included in the Saharanpur Judgeship. After the 
passing of a decree by the Court of Subordinate Judge, the area to a 
portion of which the decree related, was transferred by a Government ` 
Notification to the Meerut Judgeship. Held that under section 17 of 
the Bengal, N.-W. P., and Assam Civil Courts Act, an appeal from such 
decree was cognizable by the Court of the District Judge of Meerut. 
The word “case” in that section includes a suit, and an appeal isa 
“ proceeding” in relation toa case. Section 21 must be read subject to 


other provisions of the Act, including section 17. 


APPLICATION to revise the order of J. J. Maclean, Esq., Dis- 
trict Judge of Meerut, returning a memorandum of appeal to be 


presented to the proper Court. 
Suit for a declaration. 


The facts of this case were.as follows :—° 

It was a suit for a declaration of title relating to some property 
situate in pargana Bhurua Sambhalkhera in the Muzaffarnagar 
district, within the jurisdiction of the District Judge at Saharan- 
pur. The suit was filed in the Court of Subordinate Judge of 
Saharanpur, who dismissed it on February 17, 1905. Subse- 
quently under a Notification No. 317-VII 480B, dated the 24th 
February, 1905, published at page 129 (Part ID) of the United 
Provinces Government Gazette for February 28, 1905, the 
district of Muzaffarnagar was transferred to the jurisdiction of 
the Meerut Judgeship with effect from March 1, 1905. Under.a 
subsequent Notification, dated the 3rd March, 1905, there was a 
redistribution, but so far as the property in dispute was concerned, 
the jurisdiction remained with the Meerut District Court. 

On. March 31, 1905, the present applicant filed an appeal from 
the decree of the Subordinate Judge in the Court of the District 
Judge at Saharanpur. On April 12, 1905, the Distréet Judge, 
holding that he had no jurisdiction to hear the appeal, returned. 
the memorandum of appeal to the applicant to be-presented to 
the proper Court. On April 17, 1905, the memorandum of appeal. 
*0, R. No. 33 of 1905. | 
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was presented to the District Judge at Meerut, who in his turn, 
—after consulting the High Court, it appears—returned the 
memorandum of appeal on April 27, 1905, to be presented to 
the proper Court. The applicant thereupon came to the High 
Court for revision of this order. 


Sundar Lal, for the petitioner. On March 31, the District 


. Judge of Saharanpur had no jurisdiction to entertain the appeal. 


Section 17 of Act XII of 1887 supports this view. Section 21 of 
the same Act gives an appeal to the District Judge from a decree 
of the Subordinate Judge, but it would not confer jurisdiction 


“ upon the District Judge. of Saharanpur in this case. 


[Banes J.—Why have you applied for revision under section 
15 of Statute 24 and 25 Vic., ©. 104 ?] 
Because I ask the Hon’ble Court to direct the Courts below to 


‘do their duty. ` 


Muhammad Suleman Khan v. Fatima, [1886] I. L. R., 9 All., 104, F. B. 
Abdullah v. Salaru, [1895] I. L. R., 18 All, 4. 

[Banersi, J.—Have you not an appeal under section 588, om 
Procedure Code ?] 

This is an order returning a memorandum of appeal. There 
is no appeal allowed against such an order. 

The opposite party was not represented. 

The judgment of Court was delivered by 

Baxe, J. The facts out of which this application for revi- 
sion has arisen are these :— 

The applicants brought a suit in the Court of the Subordinate 
Judge of Saharanpur in respect of property situated in the 
district of Muzaffarnagar. On the 17th of February, 1905, the 
Subordinate Judge made a decree, dismissing the suit. By a 
Notification, dated the 24th of February, 1905, issued by the Local 
Government under section 13 of the Civil Courts Act (No. XII of 


'1887), jurisdiction of the District Judge of Saharanpur was limit- 


ed to the districts of Saharanpur and Dehra Dun, and the distriet 
of Muzaffarnagar was transferred to the jurisdiction of the District 
Judge of Meerut, with effect from the 1st of March, 1905. By a 


subsequent Notification, a portion of the district of Muzaffarnagar 
“ was retained within the jurisdiction of the District Judge of Saha- 


ranpur, ut that Notification is immaterial for the purposes of 
this case, inasmuch as the suit of the applicants relates to proper- 
ty situated in that portion of the district of Muzaffarnagar which 
has been transferred to the jurisdiction of the District Judge of 


‘Meerut. On the 3lst of March, 1903, the applicants before us 
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presented a petition of appeal against the decree of the Subordi- 
nate Judge of Saharanpur, in the Court of the District Judge 
of Saharanpur. On the 12th of April, 1905, the District Judge 
returned the memorandum of appeal to the applicants for pre- 
sentation in the Court of District J udge of Meerut, being of 
opinion that having regard to the Notification of the Government 
referred to above, he had ceased to have jurisdiction in respect- 
of cases relating to Muzaffarnagar district. The memorandum 
of appeal was thereupon presented to the District Judge of 
Meerut, who, by his order of 27th April, 1905, returned the 
memorandum of appeal to the applicants for presentation to. 
the Court of the District Judge of Saharanpur. It is in conse- 
quence of these conflicting orders of the District Judges of 
Saharanpur and Meerut, that the present application has been 
made, and the applicants ask us to determine which of the two 
Courts has jurisdiction to entertain the appeal to make necessary 
orders in respect of it. We have given the matter our careful 
attention, and we are of opinion that the order of the District 
Judge of Saharanpur is correct, and that the petition of appeal 
ought to have been entertained by the District Judge of Meerut. 
By section 17, sub-section (1), of Act No. XII of 1887, it is pro- 
vided as follows :—“ Where any Civil Court under this Act has 
from any cause ceased to have jurisdiction with respect to any 
case, any proceeding in relation to that which, if that Court had 
not ceased to have jurisdiction, might have been had therein, may 
be had in the Court to which the business of the former Court 
has been transferred.” It is clear that the Court of the District 
Judge at Saharanpur has, by reason of the Notification of the 
Government to which we have referred, ceased to have jurisdic- 
tion in respect of the case arising out of the suit brought by 
the applicants in the Court of the Subordinate Judge of Saharan- 
pur. We have no doubt that the said suit is “a case” within 
the meaning of that expression in the section. We have also 
no doubt that an appeal is a “ proceeding” in relation to that 
case. This proceeding might have been had in the Court at 
Saharanpur, but for the Notification of the Government to which 
we have referred. Consequently, having regard to the provisions 
of section 17, the proceeding, namely, the appeal, which might 
have been padi in the Court at Saharanpur, may now. be had 
in the Court to which the business of the Saharanpur Court 
has, by the Notification of Government, been transferred, namely, 
the Court of the District Judge of Meerut. On this point there 
can be no doubt having regard to the language of section 17. 
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Reference was made in the argument to section 21 of the Act. 
But that section must be read subject to the other provisions 
of the Act, including section 17. Consequently the appeal in 
this case lay tothe Court of the District Judge of Meerut and 
not to the Court of the District Judge of Saharanpur. We 
accordingly direct the District Judge of Meerut to receive and 
entertain the memorandum of appeal which was presented to him 


` on the 17th of April, 1905, and which he returned by his order 


of the 27th of that month, and we further direct that the original 
piemorandum of appeal filed with the application for revision 
“be returned to the applicants. Costs of this application will be 
costs in the cause. l 
M. L S. - Rule made absolute. 


KOMAL PRASAD AND ANOTHER 
versus 
SAVITRI BIBI.* 


Loan of hundis—Limitation—Due date—Terminus a quo—Practice— 
Parties—Liability of strangers. 
The mere transfer of hundis for the purpose of making a loan of 


their value when realised does not amount to a loan until money has 
been realised by the transferee. Consequently where hundis were trans- 


ferred which were to mature after a time, held that for a suit to 
recover the loan limitation started not from the date of the transfer 


but from that of the loan, i. e., the date when the hundis were realised 
and money received in respect of them by the transferee. Garden v. 
Bruce, L. R., 3 ©. P., 300, applied. 

In the event of a loan of hundis the borrower alone is responsible 
in respect of them, and the creditor is not entitled to follow the proceeds 


of the hundis into the hands of any third party to whom these proceeds 


may have come. 


First APPEAL from a decree of Rai Pandit Indra Narain, 
Subordinate Judge of Farrukhabad. 


Suit for money. 


Savitri Bibi held four kundis of the value of Rs. 10,000. She 
transferred them to Prag Narain, defendant, as a loan, on June 
5, 1900. lhe hundis were dated the 27th, 28th and 30th of 
April, 1900, and were payable after 30 days. Prag Narain, 2 
or 3 days after the receipt of the hundis, exchanged them 
for fresh ones drawn in his favour at the firm of Nathu Ram 

*®P. A. No. 270 of 1903. i 
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Ram Kishan, and on June 25, sold the new hundis to his 
father-in-law, Komal Prasad. The suit for recovery of money 
was instituted on June 11, 1903. It was brought against 
Prag Narain and also Komal Prasad, against whom the plaintif 
set up a case *of fraud. She alleged that the money advanced 
by her to Prag Narain was invested in his name. The defence, 
inter alia, was that the suit was barred by limitation. The 


Subordinate Judge decreed the suit against both defendants. - 


He relied upon the case of Garden v. Bruce, L. R., 3 ©. P., 300. 


i 


Defendants appealed. ` 


N 


Sundar Lal (with him Mohan Lal Nehru), for the appellants, Se 


on the question of limitation, submitted that the suit having 
been instituted more than 3 years after the date of transfer 
was barred. The case was one of a loan, and therefore the 
fact that the hundis were due some days after the transfer 
was immaterial. Prag Narain could sell the hundis on the 
day he got them, and, as a matter of fact, he did transfer them, 
and instead of taking ready money, obtained fresh hundis, 
The suit was filed beyond 3 years from the date of getting 
fresh hundis. 

He then argued that there was no fraud on the part of 
Komal Prasad and against him the suit could not be maintained. 


J. N. Chaudri, (with him Motilal Nehru and Mangal Prasad 
Bhargava), for the respondent, was heard on the question of 
Komal Prasad’s fraud. 

The judgment of the Court was delivered by 

Sranuey, C. J.—This appeal arises out of a suit for the 
recovery of a sum of Rs. 11,000 odd, alleged to be due to the 
plaintiff under the following circumstances :—The plaintiff was 
the holder of four hwndis for principal amounts of the aggregate 
value of Rs. 10,000, and on the 5th of June, 1900, on the appli- 
cation of her son-in-law, Prag Narain, she transferred these 
hundis to him as a loan with a view to starting him in a separate 
business. That the hundis were transferred as a loan is express- 
ly stated in the plaint and also in the evidence of the plaintiff 
and of one at least of her witnesses, and is so found by the Court 
below. One of the plaintiff's witnesses, Jhinguri Lal, gays that 
“on Asarh Badi 3rd, Sambat 1957, Prag Narain took -hundis 
worth Rs. 10,000, as a loan from the Musammat and having 
sold them in the market, obtained hundis in his own favour with 
the money thus received and sold them to his father-in-law, 
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Komal Prasad.” The plaintiff herself says that the money, 
which she gave to Prag Narain, was given by her as a loan. 
The claim is framed on the basis that the hundis were trans- 
ferred to Prag Narain as a loan and not otherwise. Now it 
appears that Prag Narain, on the transfer of the hundis to him, 
went to the firm of Nathu Ram Ram Kishan Das, and exchanged 
the hundis for fresh ones drawn by them in his favour. There- 


` upon, it would appear that he endorsed over the new hundis to the 


defendant, Komal Prasad, who is his father-in-law, and it is said 
Ahat Komal Prasad realized the amount of these hundis and holds 
the proceeds. The plaintiff sued not merely Prag Narain but also 
Komal Prasad, alleging as regards Komal Prasad, that the amount 
of the hundis is fictitiously and fraudulently invested benamz in 
the name of Komal Prasad. Now it appears to us that if the origi- 
nal hundis were transferred by the plaintiff to the defendant Prag 
Narain as a loan, to enable him to embark in a separate business, 
it is perfectly immaterial, so far as the plaintiff is concerned, 
whether or not he transferred the hwndis to a third party or 
what that third party did with them. The transaction was a 
loan transaction with Prag Narain alone, and Prag Narain alone 
became responsible to the plaintiff for the value of the hundis 
when realized. The learned Subordinate Judge, however, al- 
though he finds that the transaction was a loan in favour of 
Prag Narain, has come to the conclusion that there has been 
some juggling with the hundis between Prag Narain and his 
father-in-law, Komal Prasad, and that Komal Prasad is the 
person who has benefited by the loan of the original hundis. 
Therefore he came to the conclusion that Komal Prasad, who never 
borrowed, so far as we are aware, a single pie from the plaintiff, 
is responsible to her in respect of the loan of the original hwndis. 
This conclusion appears to us to be wholly wrong. Having found 
that the hundis were lent to Prag Narain alone, it is clear that 
Prag Narain alone is responsible to the plaintiff in respect of 
them. The plaintiff or her advisers seem to think that she is 
entitled to follow the proceeds of the hundis into the hands of 
any third party to whom these proceeds may have come, but 
such is not the law. The Court below was altogether in error 
in giving a decree against the defendant Komal Prasad, and as 
regard{fim the appeal must be allowed. 

As regards Prag Narain it has been argued that the claim 
of the plaintiff was barred by limitation. This raises a rather 
novel question. The hundis are dated the 27th, 28th and 30th 
April, 1900, respectively, and were payable about 30 days after 
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Civiu. date. They were transferred by the plaintif to Prag Narain 
1905. on the 5th of June, 1900, and the suit was not instituted until 
-v the lith of June, 1903. In the case of a loan the period of 
sokar a RASAD limitation is three years. Therefore, if the period from which 
Savirat Brat. limitation isto be calculated, is the 5th of June, 1900, that is, 
Stanley, C. z, the date on which the hundis were transferred by the plaintiff, 
ich the suit apparently is statute-barred. We find, however, that 
the hundis were not,as a matter of fact, turned into cash by ` 
Prag Narain for some 20 days after the 5th of June, 1900. Ys 
therefore limitation to start from the date when the transfe 
was made to Prag Narain or from the date when the bani 
were realised and money was received by him in respect of 
them, that is to say, when the loan actually took place? We 
are of opinion that the limitation runs from the latter period. 
The mere transfer of hundis for the purpose of making a loan 
of their value when realized, does not amount to a loan until 
money has been realized by the transferee. We are borne 
out in this view by the decision in the case of Garden v. Bruce(?), 
In that case the plaintiff agreed to lend the defendant a sum of 
money, and gave him a cheque for the amount which the 
defendant paid into his bank, receiving credit for it. The 
cheque was not paid by the plaintiff's bankers until some days 
later. Inan action for the money so lent, it was held that the 
statute of limitation only ran from the time of the payment 
of the cheque by the plaintiff's bankers. Bovu, C.J., in his 
judgment said: “The only question is whether the cheque 
should be treated as an advance from the time it was given to 
the defendant and used by him or only from the time it was 
paid by the plaintiff. I think it must be considered as an 
advance from the latter time only, and that the statute of limi- 
tation did not begin to run before the cheque was paid.” 
MONTAGUE SMITH, J., in the course of his judgment, said, “I 
think the loan was when the plaintiff's money passed into the 
hands of the defendants and not when the cheque was given. 
Otherwise it follows that if an action had been brought by the 
plaintiff for money lent, he would, according to the opinion of 
PATTERSON, J., have been able to recover the amount of the 
cheque, although the cheque might have been subsequently ` 
dishonoured.” KEATING, J., observed, “ The question TS when 
could the plaintiff have first sued the defendant for money lent? 
And it seems to me that he could not have done so till he had 


lent the money, which was when the cheque was cashed on the 
(1) [1868] L. R., 3 ©. P. 300. 
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2 21st ofJune.” Applying the principle laid down in this case 
to the case before us, we are of opinion that no suit could have 
been maintained for the recovery of the amount of the hundts 
lent by the plaintiff until the hwndis had been realized and money 
had come to the hands of the defendant. If that were not so 
and it so happened that the hundis proved valueless through the 
insolvency of the persons responsible for their payment, the 

. ‘borrower would be liable for the amount of them, though 
he had not received any advantage from them. 

/As regards then the appeal of Komal-Prasad, we allow the 
ppeal, set aside the decree of the Court below and dismiss 

_<” the suit as against him with half costs in this Court, seeing 

that both of the appellants are represented by the same advocate, 

and full costs in the Court below in which Court, we understand, 
he was separately represented. As regards the appeal of Prag 

Narain it is dismissed with half costs in this Court. The 

costs in this Court will include fees on the higher scale. 

M, L. N. . Decree modified. 
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KEHAR AND OTHERS 
versus 
HASAN ALI KHAN.® 


N.-W. P. Tenancy Act (II of 1901), s. 20—N.-W. P. Rent Act (XII of 
1881), s. 9—oceupancy tenant—usufructuary mortgage—tenancy deter- 
mined—new lease to mortgagees by landlord—swhether such interest 
transferable. 


Where an occupancy tenant had made a usufructuary mortgage of a 
portion of his holding, there being an arrangement between himself and 
the mortgagees as to payment of the rent, and the rent fell into arrears, 
in consequence of which the landlord ejected the tenant and determined 

z the tenancy and granted a new lease to the mortgagees, keld that having 
regard to the nature of the property, a suit for redemption of the usu- 
fructuary mortgage by the evicted tenants would not lie. Section 9 of 
-of Act No. XH of 1881 and section 20 of the Tenancy Act of 1901 forbid 
a transfer of the interests created by the lease. The tenancy having been 
duly and legally determined, the landlord, who was a party to the suit 
for redemption, was entitled to retain the present lessees as his tenants. 


SECOND APPEAL from the decree of Sheikh Maula Baksh, Ad- 
ditional Sffhordinate Judge of Aligarh, reversing the decree of 
Babu Hira Lal, Munsif of Bulandshahr. 


Suit for redemption. 
, l #S. A. No. 749 of 1903. 
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Civiu. Udho Singh and Mahram mortgaged a part of their occupancy 
1905. holdings to Kanchan Singh and Sahab Singh in 1887, and put 
=~ them in possession. In 1894 the landlord ejected Udho Singh 
H and Mahram from their occupancy holdings. After ejectment 
Hasan Aut the landlord’ leased out those occupancy holdings to Kanchan 
Singh under a registered lease. In 1902, the representatives of 
Udho Singh and Mahram brought the suit out of which the 
present appeal arose for redemption of the mortgage of 1887. 
The suit was decreed by the Court of first instance, but dismiss- 
ed by the lower appellate Court. : \ 


Plaintiffs appealed. Ry 
Abdul Raoof (for M. L. Agarwala), for the appellants. 
M. Ishaq Khan (for Abdul Majid), for the respondent. 


The judgment of the Court was delivered by 
Banerji, J. Banerst, J.—In 1887 an occupancy tenant purported to make 
a usufructuary mortgage of his holding. There was some 
arrangement as to each party keeping down a proportionate 
part of the rent, the whole of the holding not being included 
in the so-called mortgage. The rent having fallen into 
arrears, the landlord sued for the rent and obtained a decree ; 
the amount of the decree not having been paid, he took out 
ejectment proceedings and obtained an order for the ejectment 
of the occupancy tenant. The lower appellate Court finds that 
the tenancy was determined, and possession was given to the 
landlord. This was in the year 1894. The landlord, thereupon, 
made a new lease to the usufructuary mortgagees, who have 
remained in possession up to the present under the new lease 
and without recognising the mortgagors in any way. In the 
year 1902 the present suit was instituted by the plaintiffs, asking 
for the redemption of the usufructuary mortgage, and attempt- 
ing to treat the new interest created by the lease as being 
held for their benefit under the provisions of section 90 of the 
Trusts Act and section 64 of Act No. IV of 1882. In deciding 
this case regard must be had to the provisions of section 9 of Act 
No. XII of 1881 and section 20 of the Tenancy Act of 1901. 
The plaintifis in the present suit in effect ask the Court to 
compel the present lessees to transfer their intef@™s under 
the new lease to the plaintiffs, and to make themselves the 
tenants of the zamindar under that lease. Such a transfer would 
be quite contrary to the provisions of section 9 of Act No. 
XII of 1881. The landlord duly and legally determined the 
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tenancy in the year 1894, and he hasbeen made a party to 
this suit. He is entitled to retain his present lessees as his 
tenants. As against him. the plaintiffs’ rights clearly came to an 
end when the old tenancy was determined. We do not think 
that having regard to the nature of the property, section 64 of 
the Transfer of Property Act or section 90 of the Trusts Act has 
any application and that the plaintiffs are entitled to maintain the 
present suit for redemption. We accordingly dismiss the appeal 


with costs including fees on the higher scale. 
MLN. Appeal dismissed. 
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HAR NARAIN SINGH anp orners.* 


Principal debtor and surety—Indian Contract Act (IX of 1872), section 
128—Security bond, construction of —“ Arrears of rent” —Appropriation 
of payments—Interest discharged first. 

Ordinarily the liability of a surety is co-extensive with that of the 
principal debtor. But where a security bond was given for “arrears of 
rent” only, held that the surety was not liable for interest on the arrears. 

It appears to be a well-settled practice of the Courts to appropriate 

` payments made upon a bond first to the interest due thereon and there- 
after, if any balance remain, to the principal. Luchmeshwar Singh 
Bahadur v. Lutf Ali Khan, 8 B. L. R., 11, and Gooroo Doss Dutt v. Ooma 
Churn Roy, 22 W. R., 525, followed. 


First APPEAL from a decree of Maulvi Zain-ul-abdin, Subordi- 
nate Judge of Jaunpur. 


Suit for sale. 


The facts of the case were as follows :— 

Under a kabultat, dated the 20th of January, 1891, one Jadu- 
nandan Singh obtained a lease from the Maharaja of Taluqa 
Dhanaithi on an annual rent of Rs. 5,451 for nine years. The 
rent was payable on fixed dates, in default of which interest was 
to be charged at the rate of 12 per cent. Under a security 
bond, dated the same day, the defendants became sureties of 
Jadunandan Singh and hypothecated their property as security. 
Jadunandan Singh made default in payment. The plaintiff 
brought gaits and obtained decrees to the extent of about 
Rs. 14,006. A sum of Rs. 1,829 only was realised from Jadu- 
nandan Singh. The plaintiff brought the suit out of which this 


appeal has arisen for recovery of the balance of decretal amount 
"FB, A. No. 225 of 1905. 
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and further interest and costs of execution. The ees 
Judge decreed the claim for the principal amount of rent Dut 
dismissed it so far as interest was concerned. 


Plaintiff appealed. 


Sundar Lal, for the appellant, submitted that under the terms 
of the lease the lessee was liable to pay interest on the amount of 
rent which remained in arrears. The liability of the surety was 
co-extensive with that of the debtor. Act IX of 1873, section /\28, 
was referred to. s 

[Srantey, C. J. The terms of the surety bond seem to imit 
this liability to the principal only.]. i 

The Court ought to have set off the amount realised (Rs. 1,829) 
against the interest only. The claim for the whole of the amount 
due under the lease ought to be decreed. It was usual in. execu- 
tion cases to set off payments in the suit against costs and interest 
only. 

Gooroo Dass Dutt v. Ooma Charn Roy, [1874], 22 W. R., 525. 
Luchmeshwar Singh Bahadur v. Lutf Ali Khan, [1871], 8 B. L. R., P. O., 110. 


No one appeared for the respondents. 

The judgment of the Court was delivered by 

Sranury, C.J.—Two grounds of appeal have been pressed 
before us. The first, that upon a true construction of the kabuliat 
and security bond, upon the latter of which documents the defen- 
dants-respondents have been sued in the suit out of which this 
appeal has arisen, the appellant is entitled to recover interest on 
the rent in arrears. The second ground is that payments which 
have been made by the lessee should be set off in the first 
instance against the interest payable by him and not against the 
principal. 

In regard to the first of these questions it appears to us that 
the Court below came to a right conclusion, and for these 
reasons. Ordinarily thé liability of a surety is co-extensive 
with that of the principal debtor. This indeed is provided 
for in section 128 of the Indian Contract Act. In the bond, 
however, upon which the plaintiff has sued, it appears to us 
that the liability of the sureties is confined to liability for the 
arrears of rent alone. After setting forth the leaseyghe defen- 
dants, the executants of the bond, covenant that “in case of 
default by the lessee and non-payment of the arrears by us, the 
sureties, the sarkar (i.e. the Maharaja) will have power to 
realise the arrears from us personally or by attachment, etc.” 
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Here the obligation undertaken by the executants is confined to 
the arrears. That would ordinarily mean the arrears of rent 
previously referred to in the instrument. This seems to be 
made clear by the last clause in the bond in which the following 
words appear :— The responsibility for the annual rent till 
expiry of the entire term of the farm shall rest with us.” It 
seems to us that upon the true construction of this surety bond, 


` the“executants ‘intended to be responsible for the rent and for 


thé rent alone. If it had been in the contemplation of the 


Parties to give security not merely for the arrears of rent but 


also for interest, it would, we think, have been so stated, and 
the passages in the bond to which we have referred, would have 
contained such words as “with interest thereon.” Therefore 
this is not, we think, a case to which the ordinary rule, according 
to which the liability of a surety is co-extensive with the liabi- 
lity of the principal, is applicable. On the first point, therefore, 
the appeal fails. 

As regards the second point, the learned Subordinate Judge 
has applied monéys, which have been recovered from the lessee, 
in payment of the arrears of rent due and not in payment in the 
first instance of the interest recoverable from him in respect of 
such arrears. In this we think he was mistaken. It appears to 
be a well-settled practice of the Courts to appropriate payments 
made upon a bond first to the interest due thereon and there- 
after, if any balance remain, to the principal. As an authority 
for this we would refer to the case of Luchmeswar Singh Bahadur 
v. Lutf Ali Khan(*) and also to the case of Gooroo Doss Dutt 
v. Ooma Churn Roy.(?) The appeal therefore succeeds upon 
this point. Now the interest payable by the lessee amounted to 
more than the sum recovered from them, namely, Rs. 1,829-7-4. 
This amount must, therefore, be appropriated to the payment of 
interest. The result will be that the decree passed against the 
defendants must be increased by that amount, namely, Rs. 
1,829-7-4. We accordingly to this extent allow the appeal, 
modify the decree of the Court below by awarding to the plain- 
tiff this sum in addition to the sum already awarded. In other 
respects the decree will stand. We also think that the plaintiff 
is entitled to interest at 6 per cent. per annum from the date 
of the sfit on the amount decreed. We so order. Under the 
circumstances we say nothing as to the costs of this-appeal. 


M. L. N. Decree modified. 
(1) [1871] 8 B. L. R., 110. 
(2) [1874] 22 W. R., 525. 
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Brar, J. Landlord and tenant—Partition between landlords—rights of tenants aes 

acs far affected. \ 


Two landlords bye flecting a partition between themselves of theke 
coparcenary holding cannot injuriously affect. the rights possessed by a S 
tenant prior to the partition proceedings to which he was no party. 


SECOND APPEAL against the decree of H. David, Esq., Subor- 
dinate Judge of Meerut, affirming the decree of Babu Bhawani 
Chandra Chakravarti, Munsitf. 


Suit for declaration of title and injunction. 


The plaintiff was one of the zemindars in the village in which 
the land in dispute was situated. Upon a partition between the 
zemindar, to which the defendant (tenant) was no party, the 
plot in question fell to the plaintiffs share, while the defendant's: 
holding to that of some of the other zemindars. The plaintiff 
sued for a declaration of his title to this plot of land and for an’ 
injunction restraining the defendant from interfering with the 
plaintiff in respect of that land. The defence was that the 
defendant and his ancestors had been in possession of it for 
about 50 years and that they had used it for tying their cattle, 
heaping their rubbish, ete., and that he was not bound by partition 
proceedings between zemindars. Both the lower Courts dismissed 
the suit. 


Plaintiff appealed. 


Tej Bahadur Sapru, for the appellant, contended that the res- 
pondent had been allowed the user of this land as a matter of 
privilege for convenience sake, because he was a tenant, and he 

‘ beitig no longer a tenant of the plaintiff, could not as a matter 


of right retain it. He referred to 
` Sundarlal v. Ohajju, [1901] 21 A. W. N., 42, 


He also contended that upon the findings the defendantg.position 
was that of a mere licensee and the cenie could lai vounter- 
manded at any moment. 
Jang Bahadur Lal, for the respondent, was not called upon. 
"8, A. No.-108 of 1904. 


4 


VOL; IT HIGH COURT. 


The ae of the Court was delivered by 


*Biatz, J.—This appeal arises out of the following facts :—The 
plaintiff and others are zemindars, co-sharers of the village. The 
defendant-respondent was an occupancy tenant of an agricultural 
holding within the area of the village, and in that capacity exer- 
cised certain rights upon the plot of land in dispute. The 
plaintiffs chose by legal means or otherwise to partition their 


‘joint holding, and under such partition the defendant’s occupancy 


holding fell within the area of the other zemindar or zemindars. 

e defendant continued the user of the plot in dispute, which 
his predecessors had been in the habit of exercising for some 
thing like fifty years. The plaintiff now claims to exclude him 
from such user because his agricultural holding does not lie 
within the area which by partition became exclusively his. I 
note that in his plaint he never claims that the user by the 


_ defendants was that of a licensee and that such license had been 


withdrawn. I am left then simply face to face with this 
question. Can two landlords by effecting a partition between 
themselves of their coparcenary holding injuriously affect the 
rights possessed by a tenant prior to the partition proceedings 
to which he was no party? Isee no reason to differ from the 
Court below i in that matter and dismiss the appeal with costs. 


T. B. S. Appeal dismissed. 


[N. B. This judgment was affirmed on appeal under the Letters Patent by 
STANLEY, C.J., and Borxirt, J., on July 21, 1905—Ep,] 


JAMNA BAI 
versus 
KING- EMPEROR.* 


Practice—Criminal Procedure Code (V of 1898), 8. 488—Report by 
` District Magistrate against order made by Sessions Judge. ` 


It would be contrary to every principle to allow a District Magistrate 
to report against an order of the Sessions Court to which he is subordinate. 
The words “or otherwise” in section 438, Code of Criminal Procedure, 
were not intended to confer upon a Magistrate the power to question the 
propriety of an order of a Sessions Court and make a reference to the 
Higha@eurt upon ‘that ground. 
_ Queen-Empress v. Jhandi, T. L. R., 23 Cal, 249; Queen-Empress v. 
Sher Singh, I. L. R., 9 AN, 362 ; Queen- -Empress v. Zor Singh, I. L. R. 
10 All, 146, referred to’ 


* Or, R. 246 of 1905, 
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CRIMINAL. CRIMINAL REFERENCE made by the District Makistrate of 
1905. Allahabad. : ‘ 
ymt i 

Jauna Bat The facts, so far as they are necessary for this report, appear 

v. " $ 
KIna-EMPEROR. from the judgment. 


The accused was not represented. 
The Ofig. Government Advocate (W. Wallach), for the Crown. 


The judgment of the Court was delivered by 
Banerji, J. Banersi, J.—This is a reference under section 438 of the Cod 

= of Criminal Procedure, by the District Magistrate of Allahabad, 
asking this Court to enhance the sentence passed on the accused ` 
by the learned Sessions Judge of that district. Musammat 
Jamna Bai, the accused, was convicted by a Magistrate of the 
first class, of an offence punishable under section 241, Indian 
Penal Code, and sentenced to two years’ rigorous imprisonment, 
She appealed to the Court of Sessions Judge, but he reduced the 
sentence to one of three months’ rigorous imprisonment. We 
are of opinion that we should not entertain this reference as 
such, as we think that the District Magistrate ought not to 
have made a reference under section 438 in regard to an order 
made by the Sessions Judge on appeal from the decision of 
a Subordinate Magistrate. This is not a case in which the 
record was examined by the District Magistrate under section 
435 of the Code of Criminal Procedure, and we do not think 
that the Legislature by using the words “ or otherwise” in sec- 
tion 438 intended to confer upon a Magistrate the power to 
question the propriety of an order of a Sessions Court and make 
a reference to this Court upon that ground. We agree with the 
learned Judges of the Calcutta High Court who decided the case 
of Queen-Empress v. Jhandi(*), “it would be contrary to every ° 
principle to allow a District Magistrate to report against an order 
of the Sessions Court to which he is subordinate.” The same 
view has been taken by this Court in Queen-Hmpress v. Sher 
Singh (2) and again in Queen-Empress v. Zor Singh.(*) 

The course to be followed in such a case is pointed out 
in the case of Queen-Hmpress v. Sher Singh.(?) As, however, 
the Government Advocate has appeared in the case, we have 
examined the record, and we consider that althewgh the 
offence is a very grave one, and although we do not agree 

(1) [1895] L L. R., 23 Cal, 249. 
(2) [1887] I. L. R., 9 AN., 362, 
(3) [1887] I. L. R., 10 AD., 146, 
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with ‘the tae for. which the learned Sessions Judge reduc- Om 


* ed the sentence, yet, having regard to the fact that no evidence 1 
was given to connect the accused with a gang of coiners or per- ; 5 
sons issuing false coins, or that the coins which she is shown to AN 
have tried to pass off on previous occasions were different coins Kiwe- 
from the one for which she has been convicted, we do not Bon 
think the case is one in which we should interfere. We accord- : 

-  - ingly direct the record to be returned. 

ML. Ne 
Da ee 
~~ - 
| GHAZAFFAR HUSAIN KHAN AND OTHERS € 
í versus : 
YAWAR HUSAIN anv orHers.* Ji 


Civil Procedure Code (XIV of 1882), section 589—Scope of suit~Juris- Stax 


diction of District Judge—Recovery of trust property improperly alienated Bu 
—Court-fees. 


There is no good reason for holding that under section 539 of the Code 
of Civil Procedure the Court cannot determine of what the trust-pro- 
perties consisted or find that particular alienations of them could not be 
maintained, provided all proper parties are represented before it. 

Semble, if transferees or mortgagees who have been impleaded in a suit 
instituted under section 589 do not accept the findings of the Court in 
that suit, it may be necessary for the trustee appointed by the Court to 
manage the trust-property to institute a suit for recovery of possession. 

Semble (per Stanuey, O.J.)—A suit for the dismissal of a trustee and for 
recovery of trust property from the hands of a third party to whom the 
same had been improperly alienated fell within the scope of section 539. 

Sajedur Raja Chaudhri v. Gaur Mohan Das Baishnav, I. L. R., 24 Cal., 
41 approved. 

A suit instituted under section 539 is nota suit in which plaintiffs 
claim, or can claim for themselves, possession of the trust- property. They 
; merely ask the Court to vest the trust-property in the trustees duly 
7 ` appointed to manage the trust and to take it out of the hands of trustees 

who have been guilty of mismanagement. No change in the beneficial 
ownership is sought. The Court has undoubtedly power under the section 
to vest the trust-property in the new trustees, and it seems to be reasonably 
clear that the Court may direct a trustee who is being removed to make 
over the trust property to the new trustees. The plaintiffs in such a suit 
carry on the suit for the benefit of all persons interested in the trust and 
continus to act as plaintiffs until the decree has been fully executed. As 
regards the Court fees in many cases the costs of such a suit as this fall 
St the trust estate, and that as the decree in such a suit works no change 
in the beneficial: ownership of the property, it would be a‘hardship to 
impose on the trust estate the payment of the ordinary Court fee payable 
a ` in respect of a hostile suit for recovery of land on title. 
=F, A, No, 285 of 1903. 
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Crvit. Per Burkitt, J.—By section 539 the Legislature does cleats a new 
class of civil rights nor constitute a Court empowered to hear suits relating 
eas to infringements of those rights. Were it not for section 539 the class of 
GHAZAFFAR suits which that section makes triable by the District Judge only would 
Husarn KHAN be cognizable by the ordinary subordinate Courts empowered to hear 
v. original suits. A suit to recover possession of immoveable property on 
Yawar Husa, title (even though it be alleged that the property in suit forms part of a 
= wagf property and had been improperly alienated by the mutwallt) ig not 
a suit of the nature specified in section 539, and therefore it is not within , 
the power of the District Judge, when hearing a suit under section 539, 
to pass a decree for recovery of possession of such property. But the 
plaintiff in such a suit can obtain a direction from the District Judge to`n 
the mutwalli instructing the latter to get in the trust property as ascer- ` 
tained by the Judge. 


First APPEAL from the decree of S. Mohammad Ali, Esq., Dis- 
trict Judge of Jaunpore. 


The facts and arguments appear from the judgment. 
Abdul Majid, for the appellants. 


Surendra Nath Sen, for some of the respondents. 


1905. 


The following judgments were delivered :— 
Sranrey, C. J.—The suit which has given rise to this appeal 
was brought by the plaintiffs Saiyad Yawar Husain and Saiyad 
Mustafa Husain as Muhammadans of the Imamia sect under 
section 539 of the Code of Civil Procedure “for the removal 
from the possession ” of certain endowed property of the Mut- 
walli Saiyad Mehdi Husain “and of any other defendant who 
may be in possession of it”, and the appointment of Mutwallis 
in the place of Saiyad Mehdi Husain, and for the framing of a 
scheme for the management of the wagf property. In the plaint 
it is alleged that the defendant Saiyad Mehdi Husain improperly 
alienated portions of the endowed property and also neglected n 
the management of the trust. The other defendants were sued 
as transferees from Saiyed Mehdi Husain of portions of the 
wed property. 
T oct District Judge held that with the exception of 
the transfer of mauza Chak Alipur in the pleadings mentioned, 
the transfers and incumbrances made and created by Mehdi 
Husain could not be maintained. He passed a decree that Mehdi 
Husain be removed from the post of Mutwalli and the, one 
Saiyad Ali Jan be appointed in his place, and he directed that 
the new Mutwalli should manage the property according to the 
directions given in the deed of wagf, “ bring into his possession” 
all the moveable and immoveable property belonging 


Stanley, C. J. 
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wagf and keep an account of the income and expenditure and Civit, 
file a copy thereof in Court every year. With the exception of 1905. 
-the defendants-appellants the other defendants have submitted -~ 
to the, decree. Kear 


The defence of the -defendants-appellants was that they were 
impxédperly sued as defendants, and that the plaintiffs had no 
right to bring a suit under section 539 against them. They Stanley, C.. 

' eléimed to be entitled as mortgagees to a 2 anna 8 pie share in aa 
Nasib Khan-Mandavi portion of the property in dispute, and 
submitted that they could not be dispossessed so long as the 
debt due to them remained unpaid. 

From the judgment it appears that the claims of the defend- 

ants-appellants and the other defendants were fully considered. 
The learned District Judge held that these claims could not be 
supported with the exception of the claim in respect of Chak 
Alipur to which I have referred. In the course of his judgment 
he says, “as regards. the other transfers made and incumbrances 
created by Mehdi Husain, I am of opinion that they cannot be 
maintained. It is not proved that those transactions were made 
and incumbrances created for any necessity and no sanction of 
the mujtahid was obtained in those cases. On the contrary, the 
documents connected with them, and produced in this case, 
show that Mehdi Husain did not make those transfers or create 
those incumbrances in his capacity as Mutwalli but in his private 
capacity. This was distinctly in contravention of the provisions 
of the wagf deed.” The defendants-appellants alone have ap- 
pealed from the decree. In their memorandum of appeal they 
rely upon several grounds, but only one has been pressed before 
us, namely, that the transfers made in favour of the appellants, 
could not be set aside in a suit brought under section 539, and 
that the suit as against them ought to be dismissed. No one 
has appeared to resist that appeal. 

Jt appears to me that there is no force in the appeal. After 
a very careful consideration of the language of section 539, I 
have come to the conclusion that the claim of the plaintiffs 
was not open to objection, and that they were entitled to implead 
the defendants-appellants as persons into whose hands portions 
of the endowed property had come. It may be that the Court 
has no power in a suit brought under section 539 to set aside a 
deed whereby endowed property has been mortgaged or trans- 
ferred to a stranger, but I see no good reason for holding that 
under that section the Court cannot, as it did in this case, deter- 
mine of what the trust properties consisted or find that particular 
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alienations of them could not be maintained, provided ‘all proper 
‘parties are represented before it. If transferees or mortgageés 
who have been impleaded in a suit instituted under section 539, 
do not accept the findings of the Court in that suit, it may be 
necessary forthe trustee appointed by the Court to manage the 
trust property to institute a suit for recovery of possession. 
As to this I express no opinion. So far, however, as I\can 
discover, the decree passed by the learned District Judge in ` 
this case whereby he directed the trustee to bring into his posses. 
sion, that is, to get in the endowed property, is not open to `œ 
objection. In the case of Sajedur Raja Chaudhri v. Gaur Mohan 
Das Baishnav,(?) it was held that a suit for the dismissal of a 
trustee and for recovery of trust property from the hands of a 
third party to whom the same had been improperly alienated, 
fell within the scope of section 539. BANERJI and RAMPINI, JJ., 
relied upon the words ‘‘such further or other relief as the 
nature of the case may require” contained in section 539 as 
justifying the view which they took of the section. In the 
course of their judgment they say, “where, as in this case, 
the alleged breach of trust consists mainly in improper aliena- 
tions of the trust property by the trustee, the vesting of any 
property in the trustees to be newly appointed, coupled with 
“such further or other relief as the nature of the case may 
require,” may well include the taking possession of the trust 
property from the hands of a third party, to whom the same 
may be shown to have been improperly alienated.” In answer 
to the argument that if a suit under section 539 is allowed to 
be brought against a defaulting trustee and a third party, the 
suit may be open to the objection of misjoinder, they say 
“where a suit under section 539 is open to that objection, 
the objection will no doubt have effect given to it, but it does 
not follow that a suit against a trustee guilty of breach of trust, 
and a third party who has purchased any trust property 
from him, can in no case be brought under the section, even 
though the section as to misjoinder does not apply. In the 
present case we are of opinion that no objection on the ground 
of misjoinder can apply, the suit so far as any ‘such objec- 


‘tion is concerned, being properly framed within the mean- 


ing of section 28 of the Code.” This ruling goeg“further 
than that which is under consideration, for the learned Judges 
there lay down that the words in the section “such fur- 


ther or other relief” “may well include the taking possession 
(1) [1807] IL L. R., 24 Cal, 418. 
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of the tru&t property from the hands of a third party to 
whom the same may be shown to have been improperly alie- 
nated.” Ihave had an opportunity of reading the judgment 
of my learned brother, and in regard to the difficulties which 
he suggests in the way of accepting the view oftthe Calcutta 
High Court in the case to which I have referred, I should find 
` difficulty in following him. A suit instituted under section 539 
‘Is not a suit in which plaintiffs claim, or can claim for them- 
selves, possession of the trust property. They merely ask the 
“Court to vest the trust property in trustees duly appointed to 
manage the trust and to take it out of the hands of trustees who 
have been guilty of mismanagement. No change in the bene- 
ficial ownership is sought. The Court bas undoubtedly power 
under the section to vest the trust property in the new trustees, 
and it seems to me reasonably clear that the Court may direct a 
trustee who is being removed from the trusteeship to make over 
the trust property to the new trustee or trustees. The plaintifis 
in such a suit carry on the suit for the benefit of all persons 
interested in the trust and continue to act as plaintiffs until the 
decree has been fully executed. As regards the Court fee in 
many cases the costs of such a suit as this fall on the trust estate 
and it seems to me that as the decree in such a suit works no 
change in the beneficial ownership of the property, it would be 
a hardship to impose upon the trust estate the payment of the 
ordinary Court fee payable in respect of a hostile suit for recovery 
of land on title. These are matters which, however, it is unneces- 
sary to determine in the present appeal. In the decree now 
under consideration the Court did not direct possession to be 
given to the new trustee but merely directed that he should 
“bring into his possession, the trust property”. 1 may point 
out that the appellants did not in their written statement confine 
their defence to the matter now raised by them before us. On 
the contrary, they set up a number of defences, such as that 
there was no valid wagf at all, and that the deed of wagf set up 
by the plaintiffs was never put into force, nor was the Mutwalli 
put into possession under it. They also set up the case that 
the claim was barred by limitation and alleged that the defend- 
ant Mehdi Husain was never appointed a Mutwalli of the endowed 
propery. Under the circumstances I am of opinion that the 
objection now raised by the defendants is without force, and that 
their appeal should be dismissed. 
Mr. Surendra Nath Sen appeared on behalf of some of the 
respondents and stated that his clients had no interest in the 
LXXXI 
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appeal. As they had no interest in the appeal, it was unneces- 
sary for them to attend at the hearing, and I would leave them, 
therefore, to bear their own costs. 

I would dismiss the appeal. 

Burkitt, ¥—I am in full accord with the learned Chief 
Justice in that part of his judgment just delivered in which he 


says, “I see no good reason for holding that under that section .. 


(section 539) the Court cannot, as it did in this case, determine of 
what the trust properties consisted or find that particular aliena}. 


tions of them could not be maintained, provided all proper 
parties are represented before it. If transferees or mortgagees 
who have been impleaded in a suit instituted under section 539 
do not accept the findings of the Court in that suit, it may be 
necessary for the trustee appointed by the Court to manage the 
trust property to institute a suit for recovery of possession.” 

I would go further than the learned Chief Justice; and would 
hold that the direction given by the District Judge to the newly 
appointed Mutwalli to “bring into his possession ” all property 
belonging to the wagf is not a decree for recovery of possession 
by the Mutwalli of the property in the hands of the appellants, 
which the District Judge had found to have formed part of the 
trust property and to have been improperly alienated. Such a 
direction cannot, therefore, in my opinion, be executed as if it 
were a decree for recovery of possession of immoveable property. 
If the appellants surrender possession of the property on demand 
by the Mutwalli, well and good ; but if they refuse, then, in my 
opinion, the Mutwallé cannot recover possession otherwise than 
in execution of a decree for recovery of possession passed in a 
suit instituted by the Mutwalli before a Court competent to hear 
such a suit. 

I would point out that by section 539, the Legislature does 
not create a new class of civil rights nor constitute a Court 
empowered to hear suits relating to infringements of those 
rights. Were it not for section 539 the class of suits which 
that section makes triable by the District Judge only, would be 
cognizable by the ordinary subordinate Courts empowered to 
hear original suits. Vide section 11 of the Code of Civil 
Procedure. . 

Section 539, however, steps in and removes a certain®lass of 
suits from the cognizance of the subordinate Courts and makes 
that class triable by the District Judge only. 

That is to say, the Legislature has by enacting section 539 
constituted a special tribunal for the trial of the class of suits 


e 


ss 


r 
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which it had. removed from the cognizance of the ordinary 
Courts. 


The suits so made cognizable by this special tribunal are suits 
respecting “any alleged breach of any express or constructive 
trusts created for public charitable or religious purposes or 
whenever the direction of the Court is deemed necessary for the 
_administration of any trust.” 

This then is the class of suits cognizance of which is reserved 
_to the special tribunal created by section 539. Attempts have 
been frequently made to draw suits of other classes (very nearly 
resembling the specified class) within the purview of the special 
jurisdiction created by section 539, but such attempts have in- 
variably failed. 

Now a suit to recover possession of immovable property on 
title (even though it be alleged that the property in suit forms 
part of a wagf property and had been improperly alienated by 
the Mutwalli) is not a suit of the nature specified in section 539, 
and therefore, in my opinion, it is not within the power of the 
District Judge, when hearing a suit under section 539, to pass 
a decree for recovery of possession of such property. 

Ordinarily a suit for such an object would be cognizable 
(according to its value) by a Subordinate Judge or Munsif. The 
District Judge would have no jurisdiction to hear it unless he 
had called it up to his Court for trial before himself. I am un- 
able to admit that the power given to the District Judge by 
section 539 to grant “such further or other relief as the nature 
of the case may require” can include a power to hear a suit 
which under the ordinary law he could not hear as a Court of 
first instance unless he had withdrawn it for trial in his Court. 


? Section 539 specially empowers the District Judge to hear as a 


tei 


si 


Court of first instance a certain class of suits. If the Legis- - 


lature had desired to invest the special tribunal with the power 
of hearing suits of other classes (e. g., suits for recovery of posses- 
sion on titles), it would, I think have so provided in clear langu- 
age and would not have left the Courts to infer the grant of such 
an extraordinary power from the words “such further and other 
relief.” l 

Furjher I would advert to the court fees paid on the plaint in 
this suit. I would point out that no court fee has been paid 
on the relief asked for by ejectment of the appellants and re- 
covery of possession from them. No offer has been made in the 
plaint to pay any further court fees, 


a 


597 
CIVIL. 


1905. 
Semy? 
GHAZAFFAR 
Husain KAAN 


v. 
Yawar Husarn. 


Burkitt, J. 


598 
Civin. 


1905. 
ee 
GHAZAFFAR 
Husarn Kuan 


Y. 
Yawar Husain, 


Burkitt, J. 


HIGH COURT. fA. L. J. R. 


The fee paid is the small court fee of Rs. 10, ordinarlly payable 
on the plaint in a suit under section 539. But surely the plaintiff 
in a suit instituted under section 539 is not to be more favour- 
ably treated in the matter of court fees than any other svitor. 
When such a‘ plaintiff prays to recover possession of immovable 
property, he must (like any other plaintiff in a similar suit) pay . 
the court fee chargeable on that relief. 

This consideration strengthens me in my opinion that the 
plaintiff in a suit instituted under section 539 cannot obtain in 
that suit a decree for recovery of possession of immoveable pro- 
perty found by the District Judge to belong to the trust but 
which is held adversely to the trust by other parties, though he 
can (as was most properly done in this case) obtain a direction 
from the District Judge to the Mutwalli instructing the latter to 
get in the trust property as ascertained by the Judge. 

It then, in my opinion, remains for the Mutwalli, if resisted 
by the opposite party, to institute before the proper Court (not 
before the District Judge) a suit for recovery of possession, 
paying the proper court fees on his plaint. That fee he will, 
of course, recover as part of his costs on obtaining a decree for 
possession. Finally I am of opinion that the plaintiffs in a suit 
(like this), which has for its object to obtain an order for the 
administration of the trust funds and the removal of a dishonest 
Mutwalli, are not persons to whom a decree for recovery of 
possession of alienated trust property could be given. They 
could hardly put such a decree into execution, and yet as they are 
arrayed as plaintiffs in the suit, they apparently are the persons 
to whom personally such a decree, if permissible, would be 
given and who could execute it. It could not be given to the 
newly appointed: Mutwalli. He is not the plaintiff nor does he 
represent the actual plaintiff, and he had no interest in the 
subject-matter of the suit nor to his appointment as Mutwalli 
under the decree of the District Judge. 

For the above reasons I am of opinion that it was not within 
the competence of the District Judge in this case to pass a decree 
for recovery of possession of the wagf lands held by the appel- 
lants and that the “direction” given by him to the newly 
appointed Mutwallt was not such a decree. 

I concur in the order proposed by the learned Chief ‘astice, 
dismissing this appeal with costs. 

By tHE Court.—The order of the Court is that the appeal be dis- 
missed but without costs, as the respondents are not represented. 

8. 0, O, Appeal dismissed, 
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DOST MUHAMMAD 
Versus 
KING-EMPEROR.* 
Criminal Procedure Code (V of 1898), section 183—Bona fide question of 


title—-power of Magistrate to decide. 
} 


/ lt is not open to any person illegally causing obstruction to public 

ra property to set up a bogus question of title for the purpose of ousting 

the jurisdiction of a Magistrate, and notwithstanding the raising of 

such a question the Magistrate is entitled to hear the case sufficiently to 

enable him to make up his mind whether or not a bona fide question of 

title is raised. But where a bona fide question of title is raised, 

the Magistrate ought not to proceed under section 133, Criminal Pro- 

cedure Code, but should leave the matter to be decided by the Civil 
Court. 


CrimINaL Revision against an order of B. J. Dalal, Esq., 
Sessions Judge of Mainpuri, affirming an order of T. W. Morris, 
Esq., District Magistrate of Mainpuri. 

Several Mahomedans built a mosque in the town of Shikoh- 
abad. It was brought to the District Magistrate’s notice that 
in building the said mosque a piece of Government land had 
been encroached upon. The District Magistrate issued a notice 
under section 133 of the Code of Criminal Procedure, calling 
upon Dost Muhammad and others to remove the encroachment 
on Government land. Dost Muhammad and others denied that 
there had been any encroachment on Government land and 
claimed that the piece of land in dispute was not the property 
of the Government. The District Magistrate took evidence 
at great length and came to the conclusion that the piece of 
of land was Government land and made an order for removal 
of the encroachment complained of, holding- that Government 
land was a public place within the meaning of section 133 
of the Code of Criminal Procedure. On revision the .Sessions 
Judge declined to interfere with this order. 


A. H. O. Hamilton (Satya Chandra Mukerjee with him), for 
the applicant, submitted that as a bona fide question of title 
had been raised, the Magistrate should not have dealt with the 
matte under section 133 of the Code of Criminal Procedure, 
but should have left the matter to be decided’ by the Civil 
Court. 

*Criminal Revision No. 286 of 1905. 
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Chae W. K. Porter (Assistant Government Advocate), for e Crown, 
1905. contended that the Magistrate had fully gone into tHe questiop 
—~ __ of title to the land and came to the conclusion that the land 

Dost MUHAMMAD 


xe was Government land. It could not therefore be contended that 
Kine-Eyreror. there was a bona fide question of title raised in this case/and 
aaa the Magistrate’s jurisdiction was not ousted thereby. 


The following judgment was delivered by 
Richards, J. Rrowarps, J. This is an application by way of revision against ` 
.~ 3? the order of the Sessions Judge of Mainpuri, refusing to revise 

an order of the District Magistrate of Mainpuri, dated the 24th~. 
of March, 1905, for the removal of some alleged encroach- 
ments upon alleged Government land. The order purported to 
be made under section 133 of the Code of Criminal Procedure. 
Dost Muhammad set up a case that the property was not Govern- 
ment property, but was his. It js quite clear that it is not 
open to any person illegally causing obstruction to public 
property to set up a bogus question of title for the purpose of 
ousting the jurisdiction of a Magistrate, and it is equally clear 
that, notwithstanding the raising of such a question the Magis- 
trate is entitled to hear the case sufficiently to enable him to 
make up his mind whether or not a bona fide question of 
title is raised. If, however, a bona fide question of title is 
raised, that is, if the party accused has an honest belief that 
he has a title, the Magistrate ought not to proceed with the 
case, but he should leave the matter to be decided by the Civil 
Court. In the present case the Magistrate has not found that 
no bona fide question of title was raised. On the contrary 
he seems to me to have heard the evidence fully and to have 
decided not on the bona fides of Dost Muhammad in raising the 
question of title, but the question of title itself. This he ought 
not to have done. . 

I accordingly think that the application should be allowed, 
and I allow the same accordingly and set aside the two orders 


referred to above. 
$. C. M. Application allowed,’ 


VOL. IT} HIGH COURT. 


RAJA RAM 
versus A 


DHARAM DAS. 


Civil Procedure Code (Act XIV of 1882), section 492—Injunction to 
party and not to Court—contemplates property being in danger of 
p4 waste. 


\— 


pa An injunction under section 492 of the Code of Civil Procedure cannot 
. be issued to a Court but only to a party, and an injunction to a party con- 
templates that some property, the subject-matter of the suit, is in danger 

of being wasted. 


APPLICATION under section 492 of Act XIV of 1882. 


The petitioner prayed for an injunction to restrain the Subordi- 
nate Judge of Allahabad from selling certain property upon the 
application of Mahant Dharam Das, respondent. 


E. A. Howard (with him R. K. Sorabjz), for the appellant, 
petitioner. i 

J. N. Chaudri, (Sundar Lal and Madan Mohan Malaviya with 
him), for the respondent. 

The order of the Court was passed by 


Bavensi, J.—This is an application praying that the Court do 
grant a temporary injunction restraining the Subordinate Judge 


of Allahabad from selling certain property in execution of a decree. 


Mr. Howard, who appears for the applicant, states that the appli- 
čation has been made under section 492, of the Code of Civil Pro- 
cedure. That section clearly contemplates the issue of an injunc- 
tion to a party and not toa Court. The application as framed 
is therefore untenable. If the application: be regarded as one 
for the issue of an injunction to the respondent, it has no merits, 
as there is no property, subject-matter of the suit, which is in 
danger of being wasted. The proper course to pursue was to 
apply for a stay of execution under section 545 of the Code of 
Civil Procedure. This application is not under thatsection. It 
is accordingly dismissed with costs, and the ad interim injunc- 
tion issued is discharged. 


L. É, Rule discharged. 
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LOK NATH 
R versus f 
AMIR SINGH AND OTHERS.” 


Civil Procedir Code (XI Y of 1882), sections 491, 497, EA 
attachment before judgment—Award of compensation—Appeal. ae 


No appeal lies under section 588 from an order passed under section 
` 491 of the Code of Civil Procedure. i 

The words “no other such orders” in the opening of section 588 and the 
omission of orders under section 491 therefrom lead to the infereùce that 
the legislature expressly excludes a right of appeal in respect of such orders. 
Narasinga Bhakshi v. Govinda Bhakshi, I. L. R., 24 Mad., 62,, referred 
to. The mere fact that an order under section 491 is embodied in the 
decree does not make it form part of the decree so as to render section 
540 applicable. 

SECOND APPEAL from the decree of A. Rahman, Esq., Subordi- 
nate Judge of Mainpuri, modifying the decree of M. Mahomed 
Husain, Munsif of Etawah. 

Suit upon a promissory note. 

The suit was filed on February 6, 1903, and on the same day 
the plaintiff applied for an order for attachment before judgment 
of the defendant’s property. The order was made and the 
property was attached. On February 16 the amount of the claim 
was deposited in Court by the defendants, and the attachment 
was withdrawn. Thereupon the defendants applied for com- 
pensation for improper attachment, and the Court made an 
award of Rs. 450 in their favour. The lower appellate Court, 


relying on 

Narasinga Bhakshi v. Govinda Bhaksht, [1900] I. L. R., 24 Mad., 62,- 
dismissed the appeal about the.award of compensation, but 
awarded to the appellant interest on the amount of his claim 
which the first Court had disallowed. 


Plaintif appealed. 


R. K. Sorabji (with him M. L. Agarwala), for the appellant, 
contended (1) that the portion of the appeal relating to compen- 
sation was properly before the lower appellate Court under section 
591, Civil Procedure Code, and should have been decitietl -by 
it; (2) that, if section 591 was inapplicable, section 540 would 
apply, inasmuch as under the express words of the statute the 

*§. A. No, 1081 of 1905, 
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award was'a part of the decree. The ratio of the decision in 24 
Mad., was‘unsound, for the exclusion of an order under section 
491 from section 588 went to show that it was a “decree” within 
the\peaning of the definition in section 2. What the Code there 
says was, “an order specified in section 588 is nob within this 
definition”. This was an order not specified in section 588. If 
the, defendants instead of applying for compensation under section 
‘491, brought a regular suit, the decree would unquestionably 
bé open to appeal. It could never have been intended that if 
He chose to take the alternative course of an application there 
should be no appeal. 

[Borxirr, J. Suppose the defendant sustained a loss of Rs. 
1,000 and the Court awarded 8 annas only as compensation. The 
award will bar a regular suit. Is the defendant without 
remedy ?] 

It was submitted not. The Court might also award a larger 
amount than it might decree in a suit for compensation. It 
would be most unfair, in fact ridiculous, to hold that there was 
appeal in such a case. 

The reason why an order under section 497 was specified in 
section 588 was possibly because the Legislature did not want 
to give a right of second appeal in such a case. 

[Burxirr, J. The provision expressly allowing an appeal 
against an order under section 497 seems superfluous. ] 


S. C. Banerji, for the respondent, submitted that under section 
591, no objection could have been taken to the award. 


[Burxirr, J. We are both of opinion that section 591 does 
not apply. But why should not section 540 apply ?] 


Because the award of compensation was not a decree nor a 
part of a decree. A “decree” under section 2 was a formal 
adjudication which decided the suit. This question of improper 
attachment was a wholly collateral matter and did not touch the 
merits of the suit. An award of compensation under section 
491 did not and could not decide the suit. 

[Burxrrt, J. But as the award is in the decree, why should it 
not.be a “ part of the deeree” within the meaning of section 540, 
just like the part directing the payment of costs ?] 

THE order relating to the costs of the suit was an integral part 
of the decree in the suit. An order under section 491 was not 
so. The omission of such an order from section 588 was very 
significant, 
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Civi. [Srantey, C.J. Does such omission lead to any necessary 

pad : t 

1905. inference ?] í 

esa The inference that the inclusion of an order under section 
sa Natu 


497, which was in pari -materia, led to was that the Legislgfure 
AMIR ‘Sinan, treated the osder as not a decree. But for such inclusion, there- 
= fore, there would be no appeal against such order. An appeal 


must be given by express words. Reference was made to 
Nacannga Bhakshi v. Govinda Bhakshi [1900], I. L. R., 24 Mad., 62. 
Haro Soonduree v. Bungshee Mohun [1867], 8 W. R., 332. 


O’Kinealy’s Civil Procedure Code, Ed. 5, p. 655. x 
[Srantey, C. J., referred to the opening words of section 588. ] = 
R. K. Sorabji, replied. 


The judgment of the Court was delivered by 


Stanley, C. J. Sranuey, C. J. The facts of this case are shortly as follows :— 
i The plaintiffs’ suit was brought to recover the amount due to 
him on a bond for Rs. 800 with interest. Before judgment 
he applied to the Court under section 483 of the Civil Procedure 
Code for security from the defendants to satisfy the decree and 
in default for attachment of the defendants’ property. Security 
was not givèn by the defendants, although they appeared to be 
men of considerable means. In consequence of their refusal to 
give security, portion of their property was attached. The claim 
of the plaintiffs was not resisted and in fact the amount of the 
bond was deposited in Court. An application, however, at | 
the hearing of the suit was made on behalf of the defendants 
for compensation in respect of the attachment of the defendants’ 
property, it being alleged that the attachment was applied for 
on insufficient grounds. The Court of first instance came to the 
conclusion that the claim for compensation was well-founded, ' 
that in fact the plaintiff had applied for attachment without t 
any reasonable ground for believing that the amount of the 
decree which might be obtained against the defendants would 
not be forthcoming. Accordingly that Court awarded very 
substantial conpensation. With the amount of it we are not 
concerned here in second appeal. 

An appeal was preferred from this order for compensation. 
The learned Subordinate Judge before whom the appeal came, 
dismissed it on the ground that no appeal lay from af “trder 
passed under section 491. From this decree the present appeal 
has been preferred and the question before us is whether or not 
an appeal lies from an order passed under section 491, 
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Section 491 empowers the Court on the application of the 
defendant.as a case in which an attachment has been applied 
for on insufficient grounds, to award against the plaintiff in its 
dedyee such amount, not exceeding one thousand rupees, as it 
deents a reasonable compensation to the defendant for the 
expense or injury caused to him by the attachment.’ It has been 
forcibly contended by Mr. Sorabji on behalf of the appellant that 
„inasmuch asthe order passed under this section is embodied 
in} the decree itself, it therefore forms part of the decree, and, 
having regard to section 540 of the Code, is the subject of an 
/appeal. On behalf of the respondents it is contended that the 
mere fact that the order passed under section 491 is directed 
to be embodied in the decree does not make it part of the decree 
so as to render section 540 applicable. We are disposed to take 
this view of the question and for these reasons: section 588 
allows an appeal to be preferred in the case of an order passed 
under section 497 which is a parallel section with section 491. 
Section 497 allows the Court on the application of the defendant, 
against whom an injunction has been issued on insufficient 
grounds, to award, against the plaintiff, in its decree such sum, 
not exceeding one thousand rupees, as it deems a reasonable 
compensation to the defendant for the expense or injury caused 
to him by the issue of the injunction. The language of section 
491 appears to be almost identical with the language of section 
497. In both cases the order passed under the section is to be 
embodied in the decree and is called an award. Sub-section 24 
of section 588 allows an appeal to be preferred against an order 
passed under section 497, but nowhere refers to an order under 
section: 491. It therefore seems to follow, having regard to the 
opening words of section 588, that the legislature did not intend 
to give aright of appeal against an order passed under section 
491. The opening words of the section are: “ An appeal shall 
lie from the following orders under this Code, and from no other 
such orders.” An order passed under section 491 is in all 
respects a similar order to an order passed under section 497, 
and therefore comes under the words “no other such orders.” 
It, therefore, seems to us that the legislature expressly excludes 
a right of appeal in respect of orders passed under section 491. 
We regret that we are obliged to come to this conclusion, because 
it isffossibly the case that through inadvertence or otherwise 
orders under section 491 were not mentioned in section 588. 
Most unjust orders may be passed under this section, and yet 
there is no right of appeal. We are supported in the view 
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which we have taken by the decision in the case of Narasinga 
Bhakshi v. Govinda Bhakshi.(+) For the above reasonseye dismiss 
the appeal with costs, including fees on the higher scale in this 
Court. 
S. C. B, l Appeal dismissed 
* (3) [1900] I. L. R., 24 Mad., 62. N 


GAURI DUTT i au 


VETSUS in 


MUSAMMAT MAIKTA.* 


Succession Certificate Act (VII of 1889), section 19—-order granting certificate 
conditional on furnishing security—not appealable. 


Where a certificate is granted conditional on the applicant’s furnishing 
security, no appeal lies under section 19 from such order. Bhagwani v. 
Munni Lal, I. L. R., 13 All, 214 ; Nannhu Mal v. Gulaboo, I. L. R., 26 AN., 
173, followed. 


Per Ricuarps, J. (dubitante)—Where the order of the District Court 
grants the applicant a right to obtain certificate on the furnishing of secu- 
rity, but no time is fixed within which it should be furnished, nor are the 
consequences that should follow upon failure to do so set forth, the order 
falls within section 19 of the Act. The order which the Legislature in- 
tended to be appealable was the decision of the Court as to who was or 
was not the proper person to be granted a certificate and not the question 
whether or not that person should within definite or indefinite period 
furnish security. 

APPEAL from the order of J. Sanders, Esq., District Judge of 
Benares. 

Application for a succession certificate. 
` The facts and arguments appear sufficiently from the judg- 
ments. , 

Sundar Lal (with him M. M. Malaviya), for the appellant. 


Lalit Mohan Banerji, (with him J. N. Chaudri, and Motilal 
Nehru), for the respondent. 

The following judgments were delivered :— 

Banerst, J.—This is an appeal from an order declaring the 
right of the respondent to get a certificate under the Succession 
Certificate Act (No. VI of 1889). A preliminary objection has 
been taken to the hearing of the appeal on the ground that the 
Court has not made any order granting a certificate, and that There- 
fore no appeal lies under section 19 of the Act. The Court made 


a a conditional order to the effect that if the applicant furnishes 
ž F; A. F. O. No. 76 of 1904. 
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security with two sureties in the sum of Rs. 85,000, a certificate Crvin. 
will be gitanted to her to the extent of outstandings mentioned 1905. 
nh schedule attached to the application. The preliminary = 
objSction is supported by the rulings of this Court in Bhagwani ae Dart 
v. Minni Lal (1), and Nannhu Mal v. Gulaboo (°), and there is MUSAMMAT 
no ruling of this Court to the contrary. In the case last men- Marta. 
tionéd, all the rulings on the point were fully considered, and I Banerji, J. 
‘see no reason to depart from the view adopted in that case. In = 
my opinion the preliminary objection must prevail, no final 

prdor granting a certificate having yet been passed. I would 

accordingly dismiss the appeal with costs. 


la 





-“  Riomarps. J.—This appeal comes before us as an appeal under Richards, J 
section 19 of Act No. VIL of 1889, from an order of the District Sen 
Court, granting a certificate under that Act. The order of the 
District Court grants the right to obtain a certificate on the 
applicant furnishing the security mentioned in the order. The 
order fixes no time within which the security is to be furnished 
and does not set forth any consequences which are to follow on 
the failure to give security. It occurs to me that this is an order 
within the meaning of section 19, granting certificate, and were 
it not for the rulings of this Court just referred to by my brother 
Banerji, I would certainly have considered that the order was 
an order granting a certificate. In my judgment every order 
granting a certificate under the Act ought to contain as a matter 
of course a provision that the applicant should give security, 
and that this provision should only be absent on the Court being 
supplied with special grounds for dispensing with the giving 
of such security. In my opinion the order which the legislature 
intended to be appealable was the decision of the Court as to 
who was or was not the proper person to be granted the certi- 
ficate and not the question whether or not that person should 
within definite or indefinite period furnish the security. The 
order appealed from in the present case was a decision that the 
respondent here was the proper person to be granted a, certificate. 
I should have thought that it would involve a great deal of 
unnecessary delay and expense if no appeal lay from an order 
granting certificate subject to security being given until there 
has been a failure to comply with the condition imposed. The 
succegefyl applicant may be put to great unnecessary expense 
in furnishing the security in the event of the appeal being 

(1) [1891] I. L. R., 13 All, 214. 

4 (2) [1903]I. L. R., 26 AIL, 173. 
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allowed. As, however, the rulings of this Court are binding upon 
me, I concur in dismissing the appeal. P 


By tae Courr.—The appeal is dismissed with costs inclagle 
fees on the higher scale, but not including the costs of translation 
and printings 


L. M. B. Appeal disirassed. 


eee \ 
e N s 
MUHAMMAD ABDUL RAHMAN \ 


versus \ 


TASLIM-UN-NISSA AND OTHERS.” 


Muhammadan-Law—Restitution of conjugal rights—refusal of wife— 
direct act of cruelty. 

In a suit for restitution of conjugal rights the Court will not be justi- 
fied in refusing a decree to the husband unless there is reasonable appre- 
hension of bodily hurt on the part of the wife at the hands of her husband. 

All the cases of cruelty justifying a wife in refusing to live with her 
husband refer to direct acts ou the part of the husband against the wife. 


SECOND APPEAL from a decree of Munshi Mata Prasad, Sub- 
ordinate Judge of Moradabad, reversing the decree of Babu 
Rama Das, Munsif of Amroha. 


Suit for restitution of conjugal rights. 


The defence of the wife was that her prompt dower had not 
been paid, and that the plaintiff and his relations ill-treated her. 
The finding of both the Courts was that the dower of the wife 
was deferred and not prompt. As to the alleged ill-treatment 
the Courts found that the brothers of the husband once beat the 
manager of the defendant’s property and threatened to cut off 
the defendant’s nose. The Munsif decreed the claim but ordered 
that the wife be allowed to live in the house where her mother 
lives and be allowed to manage her own property. On appeal 
by the defendants the Subordinate Judge, on a further finding 
that there was great danger of life to the wife if she was ordered 
to live with her husband, dismissed the suit. 

Plaintiff appealed. 

M. L. Agarwala (for Abdul Raoof), for appellant. 

Mohan Lal Nehru (for Motilal Nehru), for respondent. 

The following judgment was delivered by 

Kyox, J.—The lower appellate Court has found that there is a 


great danger of life to the wife by her having to remain with her 
#8. A. 1084 of 1903, 
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husband, the appellant before me, even temporarily in her mother’s 
hquse. Upon this finding he has refused the appellant the decree 
ased for, for the restitution of conjugal rights. The difficulty 
in this-case is that no direct act of cruelty from the hushand to 
the wife has been established. That there have,been acts of 
violeice committed by the brothers of the appellant upon a 
servant of Musammat Taslim-un-nisa and that the appellant has 
‘informed his wife that his brother is going to cut her nose are 
foxind as facts, and the question arises whether this cruelty on 
the part of third persons properly leads to an inference that 
there is reasonable apprehension of bodily hurt on the part of 
wife at the hands of her husband. I know of no authority for 
so holding. So faras I can remember all the cases of cruelty 
which have been held to justify a wife in refusing to live with 
her husband are direct acts on the part of the husband against 
the wife. The lower appellate Court appears to me to have 
drawn a wrong inference from facts before it, and that it had 
really no facts which justified a finding of cruelty or apprehen- 
sion of cruelty. I decree this appeal, setting aside the judgment 
and decree of the lower appellate Court, restore the decree of the 
Court of first instance with costs in all Courts. The fees in 
this Court will include fees on the higher scale. 
M. L. N. Appeal decreed. 


HAR PARSHAD 
versus 
PHUL CHAND anp otuers.* 


Mortgage—Decree on mortgage—Alleged satisfaction of deeree—Declaratory 
suit by sub-mortgagee—not maintainable—Specific Relief Act, section 42. 


In a suit by a sub-mortgagee for a declaration that a decree held by a 
mortgagee had been paid up and satisfied and so become incapable of 
execution ; held that the suit was not maintainable. A suit for the redemp- 
tion of the earlier mortgage upon the strength of these allegations ought 
to have been brought by the sub-mortgagee, and in that suit he might 
have raised these pleas and claimed costs in the event of his allegations 
being found correct. In order to obtain a declaration that the decree 
was incapable of execution, it was necessary for the sub-mortgagee, as 
plaintiff, either to have the decree set aside or else to show the Court 
that the money due under it had been satisfied and, therefore, to have 

Counts taken. This is not such a decree as the Court, in the exercise 
of its discretion, ought to pass under the provisions of the Specific Relief 
Act. 

* F. A, No. 173 of 1903, 
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Civ. First Appra from the decree of M. Jafar Husain, Subordinate 
1905. Judge of Jhansi. A 
bune anal Š j 
Har PARSHAD Suit for a declaration. / 
PauL GHAND: The facts will appear from the judgment. ( 


Durga Chai ‘an Banerji (with him Lalit Mohan Banerji, for 

Satish Chandra Banerji), a 
Surendra Nath Sen (for Satya Chandra Mukerji), \ 
The judgment of the Court was delivered by 


Stanley, C. J. Stantey, ©. J.—We are of opinion that the suit which oo 
pg rise to this appeal was wholly misconceived and that the appeal T 
must be decreed. The litigation arose under the following 
circumstances :—In February, 1892, one Sheo Ram and another 
mortgaged two villages in favour of the appellant Har Parshad, 
one of the conditions of the mortgage deed being that if the 
debt was not paid by a certain date, the mortgagee should be 
entitled to take possession of the mortgaged property. On the 
10th of November, 1892, the mortgagee, Har Parshad, brought a 
suit for recovery of the mortgage debt, the debt being unpaid, 
and in June, 1893, a decree for possession was passed in his 
favour. In March, 1897, the mortgagors made an application to 
the Court. under the provisions of section 244 of the Code of 
Civil Procedure, for possession of the mortgaged property, alleg- 
ing that the mortgage-debt had been satisfied. This application 
was granted and possession was restored to the mortgagors, but 
upon appeal to the High Court the decision of the Court below 
was reversed. The case is reported in the Indian Law Reports, 
XX All., at page 507. The Court consisting of Barr and Bur- 
KITT, JJ., held that the application of the mortgagors under 
section 244 did not lie, and that their proper remedy, if their 
allegations were true, was to institute a suit for redemption of 
the mortgage and not by an application in the execution depart- 
ment. Har Parshad, after the passing of the decree of the High 
Court, applied to be restored to possession of the property, and 
Phul Chand, the plaintiff in the suit out of which this appeal 
has arisen, who had become a sub-mortgagee of the property 
under a mortgage, dated the 20th December 1897, objected to 
the application of Har Parshad, but his objection was disallowed 
on the 5th of September, 1902, and in the same month pdss@¥xiqn 
of the mortgaged property is said to have been given to Har 
Parshad. There is a question before us as to whether or not 
actual possession was given, but it is immaterial to determine 
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that question for the purposes of this appeal. On the 9th of Onn 

January, 1898, the plaintiff, Phul Chand, instituted a suit against 1905. 

tle mortgagors for possession of the mortgaged property, but did eae 
not implead the prior mortgagee, Har Parshad. This suit was Hag ice 
dismfssed in the Court below, but on appeal to the High Court Pavo Cua 
the judgment of the Court below was reversed ard a decree for 4,7 ui 
possession was passed on the 7th of May, 1902, and subsequently, 
‘in the month of June, 1902, the plaintiff was put im possession 
of the mortgaged property. Whether or not subsequently i in 
eptember, 1902, the appellant, Har Parshad, recovered possession 
/ is not satisfactorily established. The present suit was then insti- 
tuted by Phul Chand on the 25th of August, 1902, and the relief 
claimed by him in his plaint is that “a declaratory decree may 
be passed to the effect that the amount of the decree No. 12 of 
1902, High Court Appeal No. 52 of 1898, held by the defendant 
No. 1, having been paid up and satisfied, it is incapable of execu- 
tion, and that the defendant No. 1 is not entitled thereunder 
to get possession of village Madara, etc.” Further relief is also 
asked. One of the defendants, namely, Har Parshad, raised the 
objection that this suit was wholly misconceived and that the 
plaintiff was bound, if his allegations were true, to institute a 
suit for redemption of the earlier mortgage, and that a suit 
asking for a declaratory decree was not open to him. We are of 
opinion that this plea of the defendant is well founded. The 
proper course, as pointed out by this Court in the decision to 
which we have referred, for the mortgagor to adopt, if he alleged 
that the mortgage debt of the defendant, Har Parshad, was satis- 
fied, was to institute a redemption suit. In that suit it would 
have been open to the plaintiff to allege that the mortgage debt 
had been satisfied and to claim the costs of the suit in the event 
of its being found that his allegations were correct. Without, 
however, bringing a redemption suit, it appears to us that the 
mortgage of the defendant Har Parshad and the decree which 
was obtained by Har Parshad, upon that mortgage, could not be 
got rid of, and that the lower Court ought not, particularly in 
view of the decision of this Court, to which we have referred, to 
have passed the decree which it did. The learned Subordinate 
Judge, we observe, states that the circumstances had undergone 
a change since the judgment of the High Court. We are at a 
. Jef to’understand what he means to convey by this. The rights 
of the parties had not undergone any change, and if there was a 
change, it was a change unfavourable to the case which was put 
. forward by the plaintiff. It is to be observed that the plaintiff 
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Cite found it necessary to ask the Court to declare that the decree 
1905. obtained by the defendant, Har Parshad, was incapable of execy- 
Han PARSHAD tion. In order to satisfy the Court'as to this, it was Mera 


v. for the plaintiff either to have the decree set aside or else to.show 
Pout Crand. the Court that the money due under it had been fully satfsfied 
Stanley, C.J. and therefore to have accounts taken. This is not such a degree 

4 as the Court, in the exercise of its discretion, ought to pass a r 
the provisions of the Specific Relief Act. We think it unfortu- 
nate that the learned. Subordinate Judge did not accept thé, 
guidance afforded by the judgment of this Court in the former \ 
case. It would have saved a great deal of time and money if he 
had done so. It is still open to the plaintiff to take the course- 
which is prescribed by law for the recovery of the mortgaged 
property and if he is able to satisfy the Court that the mortgage 
of Har Parshad has been fully satisfied, he is in a position to 
obtain redemption of that mortgage upon instituting a suit for 
that purpose. The present suit, as we have said, has been entire- 
ly misconceived and this appeal must be allowed. We accord- 
ingly allow this appeal, set aside the decree of the Court below, 
and dismiss the plaintifi’s suit with costs in both Courts includ- 
ing fees in this Court on the higher scale. 


M. L. N. Appeal decreed. 
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Civin. 
1905. TASSADUK HUSAIN KHAN anp anornen.® 
— Pre-emption, right of—Wajib-ul-arz—co-sharer—title by adverse posses- 
a sion but not recorded. 
A = Where it is found that the vendee of certain property has been in 


a adverse proprietary possession of certain other plots of land and has thus 
become the owner thereof but his name is not recorded as such .inwhe 
revenue registers ; held that the vendee is a co-sharer within the meaning 
of the wazib-ul-arz, and thus entitled to resist a claim for pre-emption. 


* F, A. F. O. No. 39 of 1905. 
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Dakhni Din v. Rahim-un-nissa, I. L. R. 16 AIL, 412; Safdar Ali v. Dost Crit, 
Muhammad, d. L. R., 12 All, 426, referred to and approved. 1905. 
APPEAL from an order of J. Denman, Esq., District Judge of pen aen 
Cawnpore, reversing the decree of Babu Bipin Bihari Mukerji, Kiin 
Subordinate Judge of Cawnpur. i V: 
} TassaDUK 


` The facts and arguments appear sufficiently from the judgment. Husarn Kuan. 
hulam Mujtaba, for the appellant. 


j Satya Chandra Mukerji (Sundar Lal with him), for the res- 
Hondent. 


/ The judgment of the Court was delivered by 


Bayerst, J.—This appeal arises out of a suit for pre-emption Banerji, J. 
brought by the respondents upon the basis of a wajib-ul-arz. = 
That document confers the right of pre-emption among others 
upon the co-sharers of the village. The plaintiffs claim as such 
share-holders. The defendant, vendee, who is the appellant 
before us, on the other hand, asserts that he was in proprietary 
possession of certain plots of land in the village at the time when 
he bought the share in dispute, that he is still in possession of 
these plots; and that he is a co-sharer in the village in the sense 
of the wajzb-ul-arz. He contends that the plaintiffs have no prio- 
rity of right over him. The. Court of first instance found that 
the defendant vendee was in adverse proprietary possession of ~ 
certain plots of land in the village, and that consequently he was 
a co-sharer within the meaning of the wajib-ul-arz. Upon this 
finding the Court dismissed the plaintiff's claim. The lower 
appellate Court has reversed the decree of the Court of first 
instance, being of opinion that as the defendant vendee is not 
recorded as a co-sharer, and had never paid Government revenue, 
he could not be regarded as one of the body of co-sharers in the 
village who had rights of pre-emption under the wajib-ul-are. 
We think the view taken by the Court below is erroneous. The 
mere fact that the defendant is not entered in the khewat, does 
not lead to the necessary inference, that he is not a co-sharer and 
does not deprive him of his right of pre-emption, if he otherwise 
has such right. This is the effect of the ruling in Dakhni Din 
v. Rahim-un-nissa (*). It was held by the Full Bench in Safdar 
Ali v. Dost Muhammad (°), that the owner of isolated plots of 
land in the village was a co-sharer who had a right of pre-emp- 

ff As pointed out in the case of Dakhni Din v. Rahim-un- 
nissa (*), a purchaser of isolated plots of land does become res- 


(1) [1894] I L. R., 16 AlL, 412. 
(2) [1889] I. L. R., 12 AI., 426. 
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ponsible for the revenue assessed for the time being on the 
mahal, although he had never obtained mutation of names in his 
own favour. It follows, therefore, from the rulings that if the 
defendant has acquired proprietary rights in respect of the plots 
of land of which he is in possession, he would be a co-sharer 
within the meaning of the wajib-wl-arz, although he has nof ac- 
quired a definite share of the zemindari of the village. It \ap- 
pears in this case that in 1890 the present plaintiffs applied \o - 
the Revenue Court for the ejectment of a tenant of the defendat 
from the lands of which the defendant is now admittedly in 
possession. In that case the plaintifs right was denied, aN 
the Revenue Court held that the defendant was in adverse pro- 
prietary possession. It is thus manifest that so far back as 1890 
the defendant’s title as adverse to that of the plaintifis was set 
up. Since then the defendant has been admittedly in possession, 
so that the defendant has clearly acquired by adverse possession 
for more than 12 years an indefeasible title to the plots of land 
of which he has thus been in adverse possession. He has thus 
become an owner of those plots, and consequently he is a co- 
sharer in the village, and has as much right to purchase the 
property in suit as the plaintiffs have. The learned Vakil for 
the respondents asks us to send down an issue to the Court 
below to record a finding upon a question as to the nature of the 
appellant’s possession. But as we have already pointed out that 
upon the admitted facts of the case that possession must be held 
to be adverse proprietary possession, and as it has extended over 
a period of more than twelve years, this possession has conferred. 
upon him a proprietary title. Under these circumstances the 
court of first instance was right in dismissing the plaintiff's suit, 
and the decree of the lower appellate Court must be set aside. 
We accordingly allow the appeal, reverse the decree of the lower 
appellate Court and restore that of the court of first instance 
with costs in all Courts, including in this court fees on the 
higher scale. 

Appeal decreed. 
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tinor—Guardian ad litem—Not properly represented—Deerce by default 
—Sale to stranger— Not binding on minor. 


One M, who was the certificated guardian of H, mortgaged, as his own, 
a house to A. A brought a suit for sale against M. M, as the certified 
guardian of H, made an application that H might be made a defendant. 
That application was granted and H made a defendant under the guardian- 
ship of M. The suit was decreed, property sold and purchased by respond- 
ent. H then brought this suitfor possession of the house on the ground 
that he was no party to the decree, not having been properly represented 
in that suit. i 

Held, that M was nota fit person to be appointed a guardian ad litem and 
as he did not effectively defend the interests of H, and allowed a decree 
by default to be passed, H could not be deemed to have been properly 

- represented in the previous suit. The provisions of section 443, Civil 

Procedure Code, are imperative and a Court has no jurisdiction to pass 
a decree against, or to sell the property of persons who are not parties to 
proceedings or properly represented on the record. 

Khairaj Mal v. Daim, L. R., 32 I. A., 23, S. C., 2 A. L. J. R., 71 appli- 
ed. Walian v. Banke Behari, I. L. R., 30 Cal, 1021, distinguished. 


SECOND APPEAL against the decree of Rai Shankar Lal, Addi- 
tional Subordinate Judge of Meerut, reversing the decree of 
B. C. Chakravarti, Esq., Munsif of Meerut. 


Suit for a declaration. 


The facts and arguments appear from the judgment. 


Karamat Husain, for the appellant. 


Baldev Ram Dave, for the respondent. 


The judgment of the Court was delivered by 
Srantey, C. J.—The plaintiff-appellant, Hanoman Pershad, in 


the 


suit out of which this appeal has arisen, sued for a declaration 


that a certain house was his property and was not saleable and 
did not pass under a sale which took place on the 18th of 
February, 1900. One Munna Das, who was the certificated guar- 
dian, of, the appellant, on the 18th of June, 1891, purported to 


omer 


ortgage the house in question as his own property in favour 
of two persons, Ajudhia and Munna Lal. The mortgagées brought 
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Orii, a suit for enforcement of payment of the mortgage-debt by sale of 
1905. the mortgaged property and obtained a decree for sale on the 18th 
woe of September, 1897, and the property was sold on the 18th of 
Da ceuin February, 1900, to the defendant-respondent, Muhammad Ishaq. 
v. In the suit which was instituted by the mortgagees theAsole 
set sas defendant originally was the mortgagor, Munna Das. Munna Das, 
poets however, made an application to the Court on behalf ot Mi 
Stanley, 0. J. nephew, the plaintiff-appellant, Hanoman Pershad, to have t 
plaintifi-appellant impleaded as a defendant to the suit, allegin 
that the house did not belong to him (Munna Das), but was the 
property of his nephew. That application was signed by Munna 
Das, as certificated guardian of the plaintiff-appellant. The 
Court acceded to this application and directed that Hanoman 
Pershad, the plaintiff-appellant, should be made a party defendant 
to the suit and directed him to file a written statement. No 
application whatever was made under the provisions of section 
443 of the Code of Civil Procedure for the appointment of a 
guardian ad litem for Hanoman Pershad who was a minor. 
The suit proceeded in the absence of a guardian ad litem and 
the sale of the property was ultimately carried out. Munna Das 
put in a written statement professing to act as guardian of his 
nephew and filed an appeal against the decree which was passed 
in the suit, but allowed the appeal to be dismissed for default. 
Now the provisions of section 443 are imperative. They direct 
that where a defendant is a minor, the Court shall appoint a 
proper person to be guardian for the suit for such minor to put 
in a defence and generally to act on his behalf in the conduct 
of the case. It is abundantly clear in this case that Munna Das 
was not a proper person whom the Court, if it had been made 
aware of the facts, would have appointed as guardian. In the 
first place he was the mortgagor who purported to mortgage as 
his own, the property which he afterwards alleged was the property 
of his ward. He, therefore, had a conflicting interest—an interest 
which should have precluded any Court from appointing him 
as guardian ad litem in a suit brought by the mortgagees of 
Munna Das. Itis perfectly clear that the Court had not the 
facts before it; and it also appears to us to be clear that the 
Court was never called upon by the plaintiff, whose duty it was. 
to see that a proper person was appointed guardian ad litem, 
to appoint such guardian. The fact is that Hanoman Pers 
was not properly represented or a party to that suit, and therefore 
any decree which was passed against him, was a mere nullity. 
It is said that an innocent purchaser at an auction sale should 
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not suffer under the circumstances, but we may point out that 
it may bewpen to him under the provisions of section 315 of the 
Code of Civil Procedure to recover the purchase money from 
any person to whom it has been paid if it turn out, upon an issue 
which it will be necessary for us to remit to the lower appellate 
Court, that the plaintiff-appellant is the true ownef of the house 
in,;‘question. That question has not been decided by the lower 
ppellate Court. 

It has been strongly contended on behalf of the defendant-res- 

Í pondent that the decision of their Lordships of the Privy Council 
in the case of Walian v. Banke Behari Pershad Singh(*) entitles 
him to the judgment of the Court. In that case minors were 
sued and their mother apparently was appointed as their guar- 
dian ad litem, but there was no evidence that any formal order 
to that effect was drawn up. Their Lordships in that case held 
that there being nothing to suggest that the interests of the 
minors were not duly protected, and the defects in procedure 
not having prejudiced the minors, the absence of a formal order 
appointing the mother guardian ad litem was a mere irregular- 
ity under section 578 of the Code of Civil Procedure and not 
an error fatal to the suit. Their Lordships in their judgment 
say (at page 1031 of the report) as follows:—‘‘The present 
plaintiffs were substantially sued in the former suit and the 
alleged fraud has been negatived. It appears to their Lordships 
that they were effectively represented in that suit by their mother and 
with the sanction of the Court ; and for the reasons given by the 
first Court their Lordships attach no importance to the certificate 
of Durga Dutt. There is nothing to suggest that their interests 
were not duly protected. The only defects which can be pointed 
out are that no formal order appointing the mother of the plain- 
tiffs to be their guardian ad litem is shown to have been drawn 
up ; and that it is not definitely shown that any attempt was 
made to serve the summons in the former suit upon the infants 
personally or upon their mother, a purdah-nashin lady, before 
serving it upon Gajadhar, the only adult male member and the 
karta of the family. It has not been shown that the alleged 
irregularities caused any prejudice to the present plaintiffs ; 
nor indeed could there well be any since it has been found that 
theoriginal debt was one for which the present plaintiffs were 
liable.” It is clear from this language that what their Lordships 
held was that where orders were passed appointing a guardian 

(1) [1903] I. L. R., 30 Cal, 1021. 
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Civin. ad litem but such orders were not drawn up, the omission to 
1905. draw up formal orders was a mere irregularity; and that it 
=~ appearing that there had been effective representation of the 
anker minors in the suit by their mother and there being nothing to 
v. suggest that their interests were not protected and in view àf the 


b fact that they were liable for the debt sued for, the irregularity 
peas would not be fatal to the sale. Now, in the case before us, we 
Stanley, C. J. find that the debt in respect of which the suit was brought, - 
was a debt of the uncle, and of the uncle alone. We find tha 
the uncle did not effectively defend the interest of the plaintiff- 
appellant, but, on the contrary, acted dishonestly and improperly 
in bringing in his nephew into a suit with which he had ori- 
ginally no concern whatever, and entirely neglected his duty 
towards his nephew, and allowed a decree by default to be passed. 
We may further point out in answer to the contention that has 
been strenuously urged by Mr. Baldev Ram on behalf of the 
respondent in regard to the non-observance of the imperative 
provisions of section 443 of the Code, that there is a recent pro- 
nouncement of their Lordships of the Privy Council on the 
subject in the case of Khairajmal v. Daim(*). Lord Davey in 
delivering the judgment of their Lordships considered the effect 
of a decree obtained against a party who was not properly 
represented in a suit. The question in that case was as to the 
validity of sales had under decrees. His Lordship observed : 
“ Their Lordships agree that the sales cannot be treated as void 
or now be voided on the grounds of any mere irregularities of 
procedure in obtaining the decree, or in the execution of them. 
But, on the other hand, the Court had no jurisdiction to sell the 
property of persons who were not parties to the proceedings 
or properly represented on the record. As against such persons 
the decrees and sales purporting to be made would be a nullity 
and might be disregarded without any proceeding to set them 
aside.” We think under the circumstances that the lower appel- 
late Court was wrong in disturbing the finding of the Court of 
first instance upon the question which has been discussed before 
us. The learned Munsif found that “the decree under which 
the house was eventually sold and purchased by the defendant 
No. 2 is also not binding on the plaintiff, seeing that he was not 
properly made a party to it, as found by the appellate Court in 
its judgment of the 12th of April, 1902.” “eee, 
We fully agree with the learned Munsif as regards this matter. 


We distinctly find that the plaintiff was not properly represented 
(1) [1904] LR, 321 4,23; S.C., 2 A. J. L. Ru 71. 
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in the mortgage suit, and therefore he was no party to it; and 
he is not bound: by the decree passed therein; the lower appel- 
late Court, however, has not decided the title to the house in 
question. The defendant-respondent contends that it was the 
propeity of Munna Das at the date of the mortgage executed by 
him gn the 18th of June, 1891. The plaintiff-appellant, on the 
e hand, maintains that the house throughout belonged to 
w 


‘hish and this has been repeatedly acknowledged by Munna Das. 
-Eb 


ever we must have a distinct finding upon this question. 
We, therefore, under the provisions of section 566 of the Code 
of Civil Procedure remit to the lower appellate Court the follow- 
ing issue for determination :— 

_ Did the house mentioned in the pleadings belong.to Munna 
Das or to the plaintiff-appellant, Hanoman Pershad, on the 18th 
of June, 1891, the date of the mortgage by Munna Das to 
Ajudhia and Munni Lal ? 

This issue will be determined upon the evidence already be- 
fore the Court. On return of the finding the parties will have 
the usual ten days for filing objections. 

- M, L. N. Issue remitted. 


KARIM 
versus 
PREO LAL BOSE anD oruers.* 


Pre-emption—Muhammadan Law—Partner—Right of way or flow of 
water. 


If a person has a right of way or of the flow of water over the property 
sold, he must be regarded as a partner in the appendages of the said 
property and to have, under the Muhammadan Law, a right of pre- 
emption in regard to it. Hidaya, Vol. IV, 564; Shatkh Karim-ud-din v. 
Kamr-ud-din, [1874,] N.-W. P. H. C. R., 377; Chand Khan v. Nizamat 
Khan, 3 B. L. R. 296 A. C.; Baillie’s Muhammadan Law, 484; Fatwa 
Alamgiri, Book on Pre-emption, Chap. II, p. 167, referred to. 


APPEAL from a decree of J. Sanders, Esq., District J udge of 
Benares, affirming of a decree of B. Man Mohan Sanyal, Munsif. 


Suit for pre-emption. 


The facts and arguments appear fully from the judgment. 
m 


_ ej Bahadur Sapru (for Gokul Prasad), for the appellant. 


Karamat Husain (with him D. Ohdedar and S. C. Banerji), for 
the respondents, 
“8, A. 1002 of 1903. 
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Givin. The following judgment was delivered by - 
1905. Banerst, J.—This appeal arises in a suit brought by the first 
ae respondent to enforce his right of pre-emption in respect of a 


y: house situated in the city of Benares sold by the second defend- 

Preo Lat Boss. ant to the first defendant who is the appellant here. The suit 

was based oh custom which admitteaty exists in that part of 

the city of Benares in which the property in suit lies. Tè has 

been found by both the Courts below that the preliminanies: 
required by Muhammadan Law which is the law applicable to 

a case like this were performed by the plaintiff, The only = 
tion is whether he has a right to pre-empt the property. 

The plaintiff's house lies to the north of the house in dispute ; 
that of the defendant vendee lies to the south of it, and is adja- 
cent to it. It has been found and the finding must be accepted 
as conclusive that apertures for the passage of light into the 
plaintiff's house open towards the disputed house and that rain 
water from the eaves of plaintiff’s house falls on that house, so 
that the plaintiff enjoys rights of easement over the house sold. 
The plaintiff claims that he is a partner of the vendor in the 
appendages of the said house, and that he has priority over 
the vendee who is only a neighbour. The Courts below have 
found in favour of the plaintiff and granted him a decree. 

According to Muhammadan Law the right of pre-emption 
appertains (1) to a partner in the property sold, (2) to a partner 
in the immunities and appendages of the property (such as the- 
right to water and to roads), and (3) to neighbours, each class 
taking precedence over the class which follows. Consequently 
a partner in the immunities and appendages has priority over 
a neighbour, the reason being that he participates with the 
vendor, which a neighbour does not. (Hidaya, Vol. III, page 564). 
It is contended on behalf of the appellant that as the plaintiff 
has only a right of easement over the property sold, he is nota 
participator in the appendages of that property and is not a 
pre-emptor of the second class. It is urged that as the word 
shuffa (pre-emption) means conjunction, there must be a con- 
junction arising either from vicinage or from partnership of 
some kind, that there must be a community of interest between 
the vendor and the pre-emptor and not a conflict of interest such 
as of necessity existed between the owner of the dominant tene- 
ment and the owner of the servient tenement, and that“ conten, 
quently the owner of the dominant tenement or the owner of a 
servient tenement is not a pre-emptor of the second class, i. e., 
a Shafi-t-Khalit. Reliance is placed on the Hidaya and on the 
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Court in Shaikh Karim Bakhsh v. Kamr-ud-din(?). 
doubt much force in this contention, but the authori- 
T to support the conclusion of the Courts below. In 
Fer Ali’s Mahommedan Law, Vol. I, page 60, 3rd Edition, 
.i-Khalit is said to be a pre-emptor by virtue of a right of 
ent over the property sold ; and in Wilson’s Ahglo-Muham- 
an Law, page 399, the owner of a dominant tenement as well 
e owner of a tenement which is the servient tenement of 
property sold are declared to be pre-emptors of the second 
ass. In Chand Khan v. Niamat Khan(*), which was referred 
o on behalf of the respondent, it was held that where the plain- 
tifs land and that sold were subject to the same servitude, the 
plaintif had a right of pre-emption as Khalit, Whether that 
view is in accordance with Muhammadan Law or not, it is need- 
less to consider, as in the present case the plaintiff's house and 
the house sold are not subject to the same servitude, and conse- 
quently the question determined in that case does not arise. I 
may observe, however, that Mr. Karamat Husain, the learned 
«<x Counsel for the respondent, whose knowledge of Muham- 
madan Law is extensive, informs me that he has not been 
able to find any authority in the recognised text books which 
supports that view. In Baillie’s Digest of Muhammadan Law, 
which is based on the well-known work, the Fatawah Alam- 
giri, there are passages which show that the owner of a 
dominant tenement has a right of pre-emption in respect of 
the servient tenement, and that the owner of a servient tene- 
ment has a similar right in respect of the dominant tenement. 
The learned authority puts the following case (p. 484):—“ The 
lower part of a house belongs to two persons, one of whom owns 
the upper part jointly with a third party, and sells his share in 
both the lower and the upper parts of the house,” and observes 
that “the partner in the lower has the right of pre-emption 
with regard to the share in it, and the partner in the upper has 
the right of pre-emption in regard to the share in it; and the 
\) partner in the lower has no right of pre-emption in the upper 
` nor the partner in the upper any right of pre-emption in the 
lower ; for the partner in the lower is only a neighbour to the 
upper or a sharer in its rights when the way to the upper is 
through the lower * * * * and partner in the substances is entitled 
rithe preference”. The passage I have emphasised shows that 
when the owner of the property sold, has a right of way over 
the property of another, the latter is regarded as a partner in 
(1) [1874] N.- 1.377. (2) [1869] 3 B. L. R., 296, A.C. 
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the rights of the property sold; and is thus a p 
the second class as Shaff-i-Khalit. Again, at pag 
stated that where the upper floor of a mansion is solc} 
way to the upper floor be through the mansion of a thir 
the owner of the mansion in which the way lies, has a pre 
right to the pre-emption of the upper.” These passages de 
the rights of pre-emption of the owner of a servient tenem 
The right of the owner of a dominant tenement is affirmed 
the following passage at p. 486. “Ifa mansion is sold in whi 
one person has a way and another a channel of water, the former 
has the right of pre-emption rather than the latter.” Mi. Kara- 
mat Husain has cited a passage from the Fatawah Alamgiri, 
Book on Pre-emption, Chapter II, p. 167, which is also to the 
same effect and declares that if a house is sold and a man has a 
way therein, the owner of the way has a right of pre-emption. 
Upon these authorities it must be held that if a person has a 
right of way or of the flow of water over the property sold, he must 
be regarded as a partner in the appendages of the said property 
and to have the right of pre-emption in regard to it. The case 
of Shaikh Karim Bakhsh v. Kamr-ud-din (*) referred to by the 
learned Vakil for the appellant, does not lay down anything 
inconsistent with the above view. It was held in that case that 
where there are appurtenances to two properties, the owner of 
one of them can claim pre-emption in respect of the other. 
But this does not exclude the rights of others, who, as pointed 
out above, may also be regarded as Shaffi-t-Khalit. ; 

As the plaintiff in the present case has the right of flow of 
water over the disputed property, he has the right of pre-emption 
asa Khalit, and has priority over the vendee who is only a 
neighbour. This appeal must, therefore, fail, and is accordingly 
dismissed with costs. 

M. L. N. Appeal dismissed. 

(1) [1874] N-W. P. H. O. R., 377. 
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kiparian rights—Alluvion Diluvion—Sudden accretion—Change of channel TEN. 
—Rights of owner. pe 


Where by the irruption of the waters ofa tidal river a new channel 


y : Str ANDRE 
is formed in the land, the right to the soil remains in the owner, so that Scosue. 
if at any time thereafter the waters recede and the river again change its Sir ARTHU 
course leaving the channel dry, the soil again becomes the exclusive pro- Wirsox, 


perty of the owner. 

The Mayor of Carlisle v. Graham, L. R., 4 Ex., 36 followed. 

The same principle applies to non-tidal rivers. But where there is 
an acquisition of land from the sea or a river by gradual, slow and 
imperceptible means, the accretion by alluvion belongs to the owner of the 
adjoining land. 

Lopez v. Muddun Mohun Thakoor, 13 M. I. A., 467, referred to. 
APPEAL from a judgment of the Judicial Commissioners of 
Oudh, reversing a decree of the Subordinate Judge of Gonda. 

' Suit for possession of land. 

The facts are set out in the judgment. 

Plaintif’s appeal. 

W. C. Bonnerjee, for the appellant. 

L. DeGruyther, for the respondent. 

Their Lordships judgment was delivered by 

Sir Anprew-Scosie.—The parties to this appeal are the owners 

of estates situated on opposite sides of the river Gogra, in the 
Province of Oudh. The plaintiff, who is now the appellant, is the 
widow and heiress of Thakur Rachpal Singh, and, as such, the 
present holder of the taluka of Kamyar in the District of Bara 
Banki, on the south bank of the river ; and the defendant, now on 
the record (the respondent), is the widow of the son of the original 
defendant, Thakur Raghubir Singh, the talukdar of Dhanawan, 
in the District of Gonda, on the north bank of the river, 
The suit was brought to recover possession of certain alluvial 
lands, 2,062 acres and 10 roods in extent, which the plaintiff 
claimed as an accretion to her estate of Kamyar, by reason of a` 
change in the channel of the river. The Subordinate Judge 
of Gonda made a decree in favour of the plaintiff, but this 


re was reversed on appeal by the Judicial Commissioner, and the 
weet een Alanine ndh nanba 
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The law of India in relation to cases of this kind i 
in Bengal Reg. XI of 1825, which was applied to 
some unimportant modifications, by Act XVIII of 1 
principle laid down in this Regulation, as Lord Justic 
observes in giving the judgment of the Committee in th 
known case df Lopez v. Muddun Mohun Thakoor<'), “is on 
merely of English law, not a principle peculiar to any sys 
of Municipal law, butit is a principle founded on universal | 
and justice; that is to say, that whoever has land, wherev 
it is, whatever may be the accident to which it has bee 
exposed, whether it be a vineyard which is covered by lava or 
ashes from a volcano, or a field covered by the sea or by a river, 
the ground, the site, the property, remains in the original 
owner.” 

The first point to be ascertained, therefore, is, who was the 
original owner of the property in dispute in this suit; and on 
this point their Lordships are of opinion that there is no room 
for doubt that it was the property of the respondent’s prede- 
cessor in title. Indeed, the plaint itself describes the land as 
“situate in the villages Raksaria, Bharsanda, Pura Angad, and 
Dallahpur,” which admittedly form part of the respondent’s 
taluka ; and the Subordinate Judge is clearly mistaken in treat- 
ing it as land “opposite” to those villages. For, not only is 
the statement in the plaint perfectly definite on the point, but 
it is repeated six years after the filing of the plaint, and after 
issues had been settled in which the question of the position of 
the land had been specifically raised, in a petition in which the 
plaintiff impeached the correctness in other respects of a map 
prepared for the suit by an amin, or commissioner, appointed 
by the parties. Presumably land situated in the respondent's 
villages would belong to the respondent whether covered by 
water or not, and however it might be intersected by the river in 
‘its devious course from year to year. This view was adopted 
by the local authorities in proceedings taken in 1883 under the 
Code of Criminal Procedure for possession of the land, and upon 
application to the revenue officials in 1885 for demarcation of 
boundaries. And, in July, 1885, the Revenue Settlement of “ the 
alluvial and diluvial land” of these villages was made with 
Thakoor Raghubir Singh, the respondent's predecessor in title. 
It would require very strong evidence on the part of tht appel: 
lant to disturb the conclusion thus arrived at, and no such 


evidence has been adduced. 
(1) [1870] 13 Moo. I, A., 467. 


PRIVY COUNCIL. 
















j1 Counsel for the appellant contended that, whoever 
een originally entitled to the land, it had gradually 
bereted to the appellant’s property by an alteration in 
Fe of the river ;and he relied, in support of his conten- 

bl a passage in the judgment in the case yor Lopez v. 

un Mohun Thakoor (ubi swpra)(') in which it Is stated that 
ere there is an acquisition of land from the sea or a river by 
dual, slow, and imperceptible means, there, from the supposed 
Beessity of the case, and from the difficulty of having to 
Kletermine year by year to whom an inch or a foot or a yard 
belongs, the accretion by alluvian is held to belong to the owner 
of the adjoining land.” Of the correctness of this proposition 
there can be no doubt; but in the opinion of their Lordships, it 
is entirely inapplicable to the present case. Here is no question 
of a gradual and slow process of acquisition to be measured by 
the inch or the foot or the yard, here land to the extent of more 
than two thousand acres is claimed, not on the ground that the 
action of the river has been slowly and gradually to push forward 
the northern boundary of the appellant’s land, but that the 
northern channel of the river, however it may shift, must be 
taken to be that boundary. Nor is it the case here that the land 
laid bare by the alteration of the river’s course adjoins the land 
of the appellant; on the contrary, the evidence is that there is 
still a channel of the river between the two properties, although 
the main stream has shifted to the north. 

It appears to their Lordships that this is one of the cases 
provided for by the second clause of the fourth section of the 
Regulation, which enacts that the rule as to gradual accretion 
“shall not be considered applicable to cases in which a river, 
by a sudden change of its course, may break through and in- 
tersect an estate, without any gradual encroachment, or may, by 
the violence of stream, separate a considerable piece of land 
from one estate and join it to another estate without destroying 
the identity, and preventing the recognition, of the land so 
removed. In such cases the land, on being clearly recognised, 
shall remain the property of its original owner.” This is in 
accordance with the English law, as laid down in the case of 
The Mayor of Carlisle v. Graham (*), “all the authorities, ancient 
and modern, are uniform to the effect that if, by the irruption 
_ gol the waters of a tidal river a new channel is formed in the 
land of a subject, although the rights of the Crown and of the 


(1) [1870] 13 Moo., I. A., 467. 
` (2) [1869] L. R., 4 Ex., 361. 
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public may come into existence and be exercised i 
thus become a portion of a tidal river,...the right, 
remains in the owner, so that if at any time thereafter t 
shall recede, and the river again change its course lea 
new channel dry, the soil becomes again the exclusive pr 
of the owner, free from all rights whatsoever in the Cro 
in the public.” It is, perhaps, unnecessary to add that, altho 
the specific reference in that case is to a tidal river, their Lo 
ships consider the principle equally applicable to a non-tid 
river. 

Their Lordships will humbly advise His Majesty that this 
appeal ought to be dismissed and the decree of the Judicial 
Commissioner confirmed. The appellant must pay the costs 
of the appeal. 

Solicitors :—Young, Jackson, Beard and Keny, for the appellant. 

Solicitors :—T, L. Wilson and Co., for the respondent. 

Appeal dismissed. 


DAMODAR DAS 
Versus 


INAYET HUSAIN anp oruers. * 
Civil Procedure Code, (Act XIV of 1882), section 87—* not resident ”’— meaning of. 
The words “not resident” in section 37 Civil Procedure Code, signify a 
person who is not at the time, when some act is done by his agent, 
present within the jurisdiction of the Court. Ramchandra Sukharam v. 
Keshar Durgaji, I. L. R., 6 Bom., 100, followed. 


SECOND APPEAL against the decree of Mohammad Ali, Esqr., 
District Judge of Jaunpur, affirming the decree of Sayed Zain- 

ul-ab-din, Subordinate Judge. 

Thé appellant in this Second appeal had preferred an appeal 
to the District Judge of Jaunpur from a decree of the Sub-Judge 
of that place. The power of attorney appointing a pleader was 
executed not by him but by a general agent holding a power 
of attorney. A preliminary objection was taken that inasmuch 
as the appellant was a resident of Jaunpur, he should have 
executed the power of attorney himself. It appeared that the 
appellant was absent from Jaunpur from the 23rd August, to 1st 
September. The appeal was filed on the 27th August. The 
Lower Appellate Court allowed the preliminary objection and 
dismissed the appeal as being not properly presented. The appel- 
lants appealed to the High Court. $ 

Abdul Raoof, for appellants. 


Karamat Husain, for respondents. 
#9. A. No 65 of 1904, 
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wing judgment was delivered by 

:—The District Judge of Jaunpur had before him 
ndum of appeal presented to him not by the appellant 
n but by a person holding a general power-of-attorney 
purpose. The objection was raised that the appellant 
at the time when the appeal was filed, resident în the District 
aunpur, and consequently no other person but he himself 
‘a certificated Mukhtar, such as is described in section 37 of 
e Code of Civil Procedure, could present the appeal on his 
behalf, 

It was found that the appellant was absent from the District 
of Jaunpur on business, and that his absence continued from 
23rd August, to lst September. It was during his absence, viz., 
on the 27th August, that the appeal was presented. The learned 
District Judge has construed the words in section 37 in the 
way in which it is generally understood in law, but in a sense 
which I never believe the Legislature intended the word to 
carry in this case. The word ‘resident’ must, in my opinion, 
i be held here to signify a person who is not at that time present 
within the jurisdiction of the Judge. I prefer to follow the 
ruling of the Bombay High Court in Ramchandra Sakharam v. 
Keshar Durgaji(?), and to hold that the term “ non-resident ” may 
i be allowed to cover every absence which may reasonably be 
supposed to be in the contemplation of the Legislature. Other- 
wise it will not be difficult to conceive of cases time-barred 
because the person who wished to appeal was absent on leave 
or other purposes for the space of one month or so, and it would 
be physically impossible for him to return within jurisdiction to 
file it within time. 

I set aside the decree of the Lower Appellate Court upon this 
preliminary point and remand the case to the Lower Appellate 
Court with directions to readmit the appeal under the original 
number in the register and proceed to determine on the merits. 
The objection was raised by the other party, and I, therefore, 
allow costs in this Court in any case, which in this Court will 
à include fees on the higher scale. 

d B. 0. M. Appeal decreed. 
(1) [1881] I. L. R., 6 Bom., 100. 
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VerSUS 
NIHAL CHAND ann oruers.* 


Transfer of Property Act, (IV of 1882), section 85—Redemption—portion 
property—parties having no interest. 







It is not necessary in a suit for redemption of a portion of the property 
comprised in a mortgage, where a portion of property has been already 
released, to implead parties who have no interest in the land which is the 
subject matter of the suit and which alone can be effected by the decree. 


APPEAL under section 10 of the Letters Patent from the judg- 
ment of the Hon’ble Mr. Justice Knox. 


The material facts appear from the judgment. 

Harendra Krishna Mukerji, for the appellant. 

Tej Bahadur Sapru (for Gokul Prasad), for the respondents. 
The judgment of the Court was delivered by 


STANLEY, C. J—This is an appeal under the Letters Patent 
from a decision of a learned Judge of this Court, confirming the 
decision of the lower appellate Court, dismissing a suit for 
redemption of a mortgage under the following circumstances :— 

A mortgage was executed by plaintiff-appellant to secure an 
advance made to him. This mortgage affected three villages, 
which we may describe as A, Band C. Subsequent to the exe- 
cution of the mortgage a proportionate part of the mortgage 
debt was paid off by the mortgagor, and village B was redeemed 
and discharged from the mortgage. Subsequently a further 
proportion of the mortgage debt was paid off, and village C was 
redeemed and discharged from the mortgage. Thus there was 
left village A alone subject to the mortgage and chargeable only 
with the unpaid balance of the mortgage debt. The mortgagee 
purchased a portion of village A, and so became entitled to the 
equity of redemption in that portion. These facts are admitted. 
The plaintiff then being desirous of redeeming the mortgage, 
affecting village A, instituted the present suit. The Court of 
first instance decreed the claim. On appeal the suit was dis- 
missed on the ground that a party who had an interest in village 
B, but had no interest whatever in village A, ought to have been 
but was not made a party to the proceedings under the provi- 
sions of section 85 of the Transfer of Property Act. 

2L. P. A. 88 of 1894. 
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the learned Judge of this Court held as follows :— 
‘+t of Wards has an interest in the property com- 
o mortgage, and the plaintiff had notice of this fact. 
real fails, and is dismissetl with costs.” This is the 
the judgment. It is admitted by the learned Vakil 
the respondents that the Court of Wards bad no inter- 
whatever in village A, but that it had an interest in 
age B, a village which had already been redeemed and dis- 
arged from the mortgage. The learned Vakil has admitted 
hat he cannot support the ruling of the learned Judge of this 
Court, and we think rightly. It is based upon a wide inter- 
pretation of the words in section 85 “interest in the property 
comprised in the mortgage.” The property comprised in the 
mortgage, the subject-matter of the present suit, is village A 
alone, the other villages having been redeemed and so become 
excluded from the operation of the security. It is no longer 
‘a portion of the property comprised in the security, and we 
think it is giving too wide a meaning to the language of section 
85 to hold that it is necessary in suit for redemption of portion 
of property comprised in a mortgage, where the residue of the 
property has already been absolutely released from that mortgage, 
to implead parties who have nota particle of interest in the land 
which is the subject-matter of the suit, and who cannot be preju- 
diced by any decree which may be passed. The inconvenience 
attaching to such an interpretation would be great, particularly 
in the case of a large estate, with which there had been many and 
complicated dealings, it would impose a burden on mortgagors 
and other parties seeking to redeem, which appears to us altogether 
unnecessary. We do not think the Legislature ever contemplat- 
ed such a state of things when section 85 was inserted in the 
Transfer of Property Act. We think that by interest in the 
property comprised in the mortgage was intended interest in the 
property which is the subject-matter of the suit and which 
alone can be affected by the decree. 

We therefore allow the appeal, set aside the decree of this 
Court and also of the lower appellate Court, and we remand the 
case to the lower appellate Court with a direction that the appeal 
be replaced on the file of pending appeals and be disposed of 
on the merits. The plaintiff will have his costs of this appeal 
and also of the appeal before the learned Judge of this Court 
including fees on the higher scale in each instance. All other 
costs will abide the event. 
> Appeal decreed—Cause remanded. 
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and Ricuarps, JJ., haviug doubts as to the correctness 
aid down in Chandika Singh v. Pohkar Singh, L L. 
., 906, referred this case to the FuLL Benon. 


ind Prasad (with him A. Majid), for the respondents. 
e following judgments were delivered :— 
TANLEY, ©. J.—Having regard to the admitted facts this 
peal appears to me to present little difficulty. The case of 
handika Singh v. Pohkar Singh,(*) is not similar as regards the 
facts, and I abstain from any comments on it. Two brothers, 
named Ablakh Rai and Alrakh Rai, were entitled each to an one 
anna share in several villages. Ablakh Rai died leaving six 
sons, of whom Sheodan Rai was the eldest. On the 12th of 
August, 1889, Alrakh Rai and Sheodan Rai executed a mortgage 
by way of conditional sale of the two annas share in question 
in favour of the plaintiff to secure an advance of Rs. 432 made 
by him to them. In the mortgage it is stated that of this sum 
Rs. 164 was borrowed by Alrakh Rai and Rs. 268 by Sheodan 
Rai. It is admitted that the five brothers of Sheodan Rai 
were equally entitled with him to the one anna share which 
belonged to their father, and of this share Sheodan Rai in his 
written statement admits that asix pie share belonged to his 
brothers—Beni Rai, Madho Bai, Shankar Rai and Khedu Rai, 
and their children, The plaintiff instituted the suit which has 
given rise to this second appeal for foreclosure of his mortgage. 
A number of defences were filed by the different defendants, 
and amongst others they pleaded that Beni Rai, Madho Rai, 
Shankar Rai and Khedu Rai’s heirs were not joint with Sheodan 
; Rai at the date of the mortgage but were separate from him. 
' The plaintiff accordingly exempted their 6 pie share from his 
claim for foreclosure. These persons, whose shares were so 
exempted, were not made parties to the suit, and an objection was 
raised on the part of the defendants that the suit, on this account, 
was defective in view of the provisions of section 85 of the 
Transfer of Property Act. 
The Court of first instance disallowed this defence and gave 
a decree in favour of the plaintiff in respect of an 1 anna 6 pie 
share of the property comprised in the mortgage, excluding, 
therefrem, the 6 pie share which had been exempted from the 
‘ claim. On appeal the learned District Judge reversed this 
decree holding that the owners of the 6 pie share, which was 
exempted, were necessary parties to the suit. The learned 
(1) [1880], I, L. R., 2 All, 906. 
LXXXVI 


r Lal (with him Satish Chandra Banerji), for the appellant. 
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District Judge in his judgment says, “Sheodan has so 
and nephews. Plaintiff has not only exempted som 
to the extent of a 6 pie share but has also neither ma 
parties to the suit nor deducted anything from his d 
account of those shares. A mortgagee may, if he likes, 
from sale any portion of the property (Allahabad W. N., 1 
p. 121), but not from foreclosure ; and in any case all intere 
parties should be made parties.” 

Iam unable to agree with the learned District Judge. T 
plaintiff was, in my opinion, entitled to exempt from his claim 
the portion of the property which admittedly belonged to persons 
who were not impleaded in the suit. He was not bound to 
attempt to enforce a claim against property, the title to which 
was in dispute or was doubtful. The claim having been with- 
drawn, as regards the 6 pie share, it appears to me that the 
owners of that share who admittedly have no interest in the 
remaining shares, were in no way necessary parties to the suit. 
I would therefore set aside the decree of the lower appellate 
Court and remand the appeal to that Court under the provisions 
of section 562 of the Civil Procedure Code for trial on the 
merits. 

Banerdi, J.—This appeal arises out of a suit brought by the . 
appellant for foreclosure of a mortgage executed in his favour 
on the 12th of August, 1889, in respect of a 2 anna share by 
Alrakh Rai, and his nephew, Sheodan Rai, for a sum of Rs. 432, 
of which, according to a recital contained in the mortgage deed, 
Rs. 164 was received by Alvakh Rai, and Rs. 268 by Sheodan 
Rai. The plaintiff stated that the two mortgagors had executed 
the mortgages as heads of their respective families, and he ac- 
cordingly impleaded as defendants to the suit, Alrakh Rai, and 


. his sons and grandsons, and Sheodan Rai and his sons, grandsons, 


and great-grandsons. Sheodan Rai, who is the son of Ablakh Rai, 
a brother of Alrakh Rai, has five brothers, four of whom—Beni'* 
Rai, Madho Rai, Shankar Rai and Khedu Rai—were not joined 
as parties to the suit. The defendants raised the plea that as 
all persons interested in the mortgaged property had not been ‘ 
made defendants to the suit, there was a defect of parties. They 
stated, however, that of the two annas mortgaged to the plaintiff, - 
one anna belonged to Alrakh Rai and his descendants, and the 
other one anna to Ablakh Rai and his descendants, and that the 
two brothers were separate. It was further stated in the written 
statements of the defendants, and this was apparently admitted 
in the Court of first instance, that of the one anna belonging to 









HIGH COURT. 


i, mortgaged by Sheodan Rai, 6 pies belonged to 
and others who had not been made defendants to the 
ereupon the plaintiff, by an application, dated 30th 
1903, withdrew his claim in respect of the said 6 pies 
The Court of first instance overruled all the pleas, raised 
Fhe defendants and made a decree for foreclosifre of 12 pies 
re. Upon appeal the learned Judge reversed the decree of 
Court of first instance and dismissed the suit, apparently 
pon two grounds—first, that the plaintiff was not competent to 
exempt from his claim for foreclosure any portion of the mort- 
gaged property, and second, that “all interested persons ” had 
not been made parties. 

On both points the view of the learned Judge is in my opinion 
erroneous. In a suit for foreclosure the mortgagee is not bound 
to include the whole of the property comprised in the mortgage, 
any more than in a suit for sale. Where several properties are 
mortgaged to the same mortgagee for the same debt each of these 
properties is liable, as between the mortgagor and the mortgagee, 
for the whole of the debt, and the mortgagee has the right to recover 
the debt from any part of the property. There is no obligation on 
him to proceed against the whole of the property. It may be that 
as regards a part of it a third party has a paramount title. It 
mav also be that-a part. is_so_ heavily encumbered_as_ to be of 
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mortgage money which he claims to be his share of i 
is because a mortgage cannot be foreclosed in parts 
be foreclosed as a whole. This, however, does not 
right of a sole mortgagee to foreclose the mortgage as 
by proceeding against a part only of the mortgaged pr 
Whereas in this case he abandons the remainder of his secu 
Such abandonment, except where the mortgagee himself 
bought a part of the mortgaged property, cannot work at 
injustice. It leaves the right of the owners of the several pr 
perties comprised in the mortgage to claim and obtain contri- 
bution inter se wholly unimpaired. The Court below relies, in 
support of its view, on the case of Chandika Singh v. Pohkar 
Singh('). That case is not on all fours with the case before us, 
but if the learned Judges intended to lay down a general pro- 
position to the effect that no mortgagee can sue for foreclosure 
of a part of the mortgaged property, I am, with all deference 
unable to agree with them. Srraiaut, J. in the course of 
his judgment says: “The plaintiff-respondent was not justi- 
fied in exempting the half pie share of Shankar Singh from the 
foreclosure proceedings and in directing his claim against the 
property of the appellants alone”. I fail to appreciate the reason 
given in the judgment for holding the above view. If one of 
the mortgagors makes a part payment, it is a payment which goes 
towards the reduction of the who’ ~» > and when credit is given 


for it by the mortgagee, it is i, “ether it is treated as 
payment made by an individus" ¿oras a geney 1 pay- 
ment towards the mortgage” nt suit th a eee 
mortgagee has, ip hi. a 
alleges to have, 
paid by the mg o ' 


in the mortg ’ 
offends again. 
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owners of the equity of redemption are fully represented. Sec- Onn 
tion 85 of the Transfer of Property Act does not, in my opinion, 1905. 
lay down, different rule. As observed by Dr. Ghose in his oar 


valuable work on the Law of Mortgage in India (p. 685, 3rd. OJHA 
Edditjogt), the words “all persons having an interest in the property _  ®% 
comprised in a mortgage in that section in so fareas they relate sisi 
to # suit for foreclosure “ point merely to persons whose rights Banerji, , 
* wéuld be prejudiced by a decree for foreclosure”. A similar oes 
iew was held by a Bench of this Court in the recent case of 
Nazir Husain v. Nihal Chand(*). It was there held that if a part 
of the property originally mortgaged has been absolutely released 
from the mortgage and has become excluded from the operation 
- of the security, the property so released and excluded, ceases to 
be property comprised in the mortgage, and section 85 does not 
make it necessary that a person having an interest in such 
property should be joined as a defendant. The learned Judges 
(Sraniey, C.J., and Burxrrt, J.) said, “ we think that by interest 
in the property comprised in the mortgage was intended interest 
in the property which is the subject-matter of the suit and 
which alone can be affected by the decree.” With this view 
T fully agree. As the plaintiff in this case has abandoned his 
security in respect of the 6 pies share in question, and has 
excluded it from his claim, the persons who are the owners of 






that share, were no} * <*parties to the suit and their 
omission from’ ca -im the suit. 
Por th hor Á remand the 
Pai Jode of Civil 
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of the other members of the Court that this important question 
does not arise, and for that reason I express no opinion in it. It 
has already been held by this Court that in the case ‘of a simple 
mortgage, the mortgagee can omit from his suit any part of * the 
mortgaged property, and that owners of the equity of tgdemp- 
tion and the persons interested, in the property so omitted ee 
not be made parties. I can see no distinction between a sukt to 
enforce a simple mortgage by sale and a suit for foreclosure of - 
a mortgage by conditional sale. I concur with the other men 
bers of the Court in allowing the appeal and remanding the 
case. i 

By tar CourT.—The order of the Court is that the appeal is 
allowed, the decree of the Court below is set aside, and the case 
is remanded to that Court under section 562 of the Code of. 
Civil Procedure with directions to readmit it under its original 
number in the register and dispose of it according to law. 
The appellant will have his costs of this appeal, including fees 
on the higher scale. Other costs will follow the event. 

Appeal decreed—Cause remanded. 
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RAM DULARI ue 
VETEUS 1905. 
a r s 
MULLOO.* July 19 
Vill—Construction—Retaining servant in service by beneficiary—Trust BANERJT, 
—Uneertainiy of subject—Impossible of execution—Personal service. RICHARDS, 


Where a will contained a direction that the plaintiff, a servant of the 
testatrix and of her husband, was not to be dismissed as that would cause 
pain to her spirit and to that of her husband, 

Held, that there was no trust in favour of the plaintiff, there being the 
greatest uncertainty in the subject thereof. 

- All cases upon a subject like this must proceed on a consideration of 
what was the intention of the testator. (Per Corrennay, L. O., in Shaw v. 
Lawless, 5 Cl. and Fin., 129 at 153). 

All that the clause in the will intended was the retention of personal ser- 
vice. This was quite repugnant to the absolute life-estate given by the 
will, and it was impossible for any Court to enforce such an obligation. It 
is the very essence of personal service that the employer should be at 
liberty to dispense with the services of the employed. 


i APPEAL from an order of H. W. Lyle, Esq., District Judge 
\ of Farrukhabad, reversing the decree of Babu Raj Nath Prasad, 
Subordinate Judge. 


By his will, Lala Prag Das constituted his wife, Musammat Ram 
Piari, and the defendant-appellant, joint-tenants of all his pro- 
perty. Musammat Ram Piari also executed a will whereby she 
bequeathed the whole of her estate to the defendant. The will, 
however, contained, among others, the following provision regard- 
ing certain servants, including the plaintiff :—‘ They (the ser- 
vants) having faithfully served her and her husband in his life- 
time, their dismissal will cause pain to her spirit and that of her 
deceased husband.” The plaintiff was dismissed, and the suit 
was, therefore, brought for (1) a declaration that the respon- 
dent, according to the true construction of the will of Musammat 
‘Ram Piari, was entitled to be continued in service pursuant to 
the trust for the purpose created by the will, and (2) arrears of 
wages from the date of dismissal, at Rs. 4 a month. 
The appellant put in her answer, admitting that the respon- 
dent had been in service and that the amount of the salary 
* payable in respect of his services was properly stated; but 
insisted that the clause of the will relied on was unenforceable 
# F. A. F. O. No. 50 of 1905. 
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Cavin. and not imperative upon the appellant ; and that, 
1905. the true construction thereof, she was at liberty to 
~~ respondent or not, just as she might think proper. 
vAN DOAN of first instance dismissed the suit with costs; but t 
Mortoo. appellate court declared the respondent entitled to conti 


act as servanb and entitled to the decree saught for. The 
was remanded under section 562 of the Code of Civil Proce 
Defendant appealed. 


J. N. Chaudri (with him Sundar Lal, Satish Chandra Banerji, 
Surendra Nath Sen, and Mohanlal Sandal), for the appellant, 
contended that the portion of the will relied on was too uncer- 
tain to create a trust in favour of the respondent. The words 
amounted only to an expression of opinion and advice. The 
expression of a wish might sometimes create a trust, but then 
the rule of construction was that there should be certainty in 
the object and in the subject of a trust so created, and that 
there should not be any ambiguity as to the matter. That was 
the test, and applied to the present case would give rise to a 
position of things, the result of which would be either to impose 
restraints on the enjoyment of the property by the beneficiary, 
which was opposed to the policy of the law, or to subject the 
estate itself to a liability, i.e., the respondent’s claim, in the 
hands of a purchaser, which could not clearly have been intend- 
ed. He relied on 

Shaw v. Lawless, (1837) 5 Cl. and Fin., 129. 
Bhagwati Prasad v. Dauna Kuar [1904], 1 A. L. J. R., 327. 

Durga Charan Banerji, for the respondent, submitted that the 
terms of the will were imperative upon the appellant and were 
clear enough to create a trust. The respondent was a menial 
servant, and the testatrix intended that he should continue to 
perform such services as were generally rendered by men of his 
class. The duties not being specified, should not be held to 
render the trust inoperative. 


The following judgment was delivered by :— 


ichards, J. Ricnarps, J.—The plaintiff in this suit was the personal ser- 
m vant of one Lala Prag Das. After his death he continued to be 
the personal servant of one Musammat Ram Piari, the widow 

of Prag Das. The widow made a will which contained a clause 

that the defendant to. whom she had devised and bequeathed 

her property for life, should not have power to dispense with 

the services of a number of persons, including the plaintiff 

here, inasmuch as the plaintiff and others had been faithful 
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herself and her deceased husband, and that their 
ould give pain to the spirits of herself and her 
‘The question that has been argued is whether or 
reated a trust in favour of the plaintiff. It was admit- 
that the plaintiff's contention and claim is that the 
eated a charge on the life-estate of the defendant, and that 
as a trust which ought to be carried into exécution by the 
rt. We may mention in the first instance that the services 
the plaintiff were of a purely personal character and were not 
any way connected with the property. In the clause in the 
will there was no reference whatever to the property that was 
left to the defendant and there certainly is no express trust an- 
nexed to the life-estate which was given. There is no gift over 
or any other penalty imposed upon the defendant in the event 
of her dispensing with the services of the plaintiff. It seems to 
us that there was the greatest uncertainty in the subject of the 
alleged trust. We consider that it is quite repugnant to the 
absolute life-estate which was given by the will, and further 
that if there was a trust, it is one which it is impossible for 
~ the Court to carry into execution. It is impossible for the 
Court to enforce an obligation of personal service. It has not 
; been contended here that the will created a charge on the 
į} estate of Rs. 4 per month unless services were actually ren- 
dered in return therefor. The very fact that the plaintiff was 
to remain a servant is in our judgment an almost unanswer- 
able argument against our finding that the testatrix intend- 
ed to create a trust or to do anything more than declare a 
strong wish and desire that the services of certain servants 
should, if possible, be retained. As observed in the judgment 
of Lord Chancellor Cotrennam in the case of Shaw v. 
Lawless('), “all cases upon a subject like this must proceed 
on a consideration of what was the intention of the testator.” 
In considering what was the intention of the testator, we cannot 
lose sight of the fact that it was personal services which were 
to be retained and not the creation of a pension charged on the 
property independent of personal service. It is the very essence 
of personal service that the employer should be at liberty to 
dispense with the services of the employed. The case to which 
we have referred is an instructive case upon the question gener- 
ally. ‘The plaintiff there claimed under the terms of the will of 
o one W. Alexander Shaw which contained the provision desiring 
the testator’s executors to continue the services of the plaintiff, 
(1) [1837] 5 Cl. and F. 129, 153, S. C.47 R. R., 41, 7 E. R., 353. 
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as land agent over the estates devised by the will. 

was directly connected with the property devised a 
much less personal character, yet it was held that no 
created. In our opinion the present case in which the 

is merely a menial servant is.an a fortiori case for holdi. 
no trust whatever was created. Throughout the argum 


earned Vakil*for the plaintiff has fairly admitted that his: 


was the case of a trust, and that the present suit must be à 
with as such. We accordingly consider that the judgment’. 
the Lower Appellate Court was wrong. We, therefore, reversi 
it and restore the decree of the Court of first instance with costs 
in all Courts. 
S. N. S.. > ; Appeal decreed. - 
‘See also Foster v. Bisley, 19 Ch. D., 518—En.] 


RAM JAS - 
versus 
SHEO PRASAD.* 


Civil Procedure Code (Act XIV of 1882), section 248—Transfer of Pro- 
perty Act (Act IV of 1882), sections 88, 89.---Order absolute for sale— 
Minor defendant—Guardian dead—Notice of order not served—Effect 
of. ` 
A decree was passed against R, under the guardianship of his mother, 

` for sale of property. One.year after the decree an application was made 

for an order absolute. Notice was issued to the mother under section 248, 

Code of Civil Proceduie, but it was found that she was dead. No other 

guardian was appointed, arid the decree was made absolute without no- 

tice. The decree-holder applied for'execution of the decree. R objected. 
Held, that R being properly represented in the suit in which the 
` decree under section 88, Transfer of Property Act, was passed, he could 

not question the validity of the decree. The order under section 89 

only made that decree absolute. So long as that order subsisted, it- 

was enforcible, and its validity could not be impugned in the execution 
department. If the order was defective, the remedy of R was to get 
it set aside in accordance with law. Oudh Beharilal v. Nagesharilal, 

LL RB.,13 All, 278, referred to; Imam-un-nissa v. Iiakat Husain, 

I. L. R., 3 All, 424, and Sahdeo Pandey v. Ghasi Ram, I. L. R.,21 Cal., 19, 


distinguished. 
First APPEAL from a decree of M. Zain-ul-abdin, Subordinate 
Judge of Jaunpur. : 


The facts are fully set out in the judgment. 
* E. F. A. 71 of 1905. 
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was passed against the appellant, who was then a 
er the guardianship of his mother, for sale of his pro- 
-tle 23rd of August, 1897. That decree was confirmed 
„iigh Court on the 11th of January, 1900. The mother 
DA March, 1900, and an application was made for an order 
„dte under section 89, Transfer of Property Aet, on the 21st 
fovember, 1902. Notice was issued under section 248 of 
Civil Procedure Code, but was returned with a report that 
Pe guardian was dead. The decree was, however, made abso- 
lute without a second notice being issued. The decree-holder 
then put in an application for execution of the decree. The 
Subordinate Judge ordered execution to issue. 


pi 





Judgment-debtor appealed. 


Mohan Lal Nehru, for the appellant, contended that under 
section 248 of the Civil Procedure Code the issuing of notice 
was essential, the decree being over a year old when the appli- 
cation was made. 


[Rionards, J.—Is an application for an order absolute an appli- 
cation in execution ?] 
l It was submitted yes. 
j Oudh Behapilal v. Nagesharlal [1890], I. L. R., 13 AIL, 278. 


/ [BaNERJI, J.—But what is the effect of not serving a notice ?] 
If notice was not issued, the effect was that all proceedings taken 
after the application were void. 

Imam-un-nissa v. Liakat Husain [1881], I. L. R., 3 All, 424. 
Sahdeo Pandey v. Ghast Ram [1893], I. L. R., 21 Cal., 19. 
Ramessuri Dassee v. Doorgadass [1880], I. L. R., 6 Cal., 103. 
[Banersi, J.—Is not the effect of Tasadduk Rasul v. Ahmad 
Husain, I. L. R., 21 Cal., 66, to overrule the cases cited by you ?] 
It was submitted no. That was a case under section 311 of the 
Civil Procedure Code which qualified the provisions of section 

} 290. There was no section qualifying section 248 of the Civil 

Procedure Code. Their Lordships’ judgment at pages 69-70 was 

very important. 


i Kalindi Prasad, for the respondent, submitted that issuing of 
notice was not essential, and even if it was, the judgment-debtor 
could not challenge the executable character of the decree in 
the execution department. The Court was bound to execute 
the decree as it stood. 


Mohan Lal Nehru, in reply, contended that the cases cited by 
a him were all cases in execution. 
LXXXVIII 
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[Banersi, J.—But they arose out of applications 
aside sales. ] 

If the Court in execution department could set ast 
on the ground that the proceedings were void on acco” A 
service of notice, it could also prevent a sale from 2% * 





on the same grounds. There was no distinction in’ “© % & 
ts or 

The judgment of the Court was delivered by be! Ra 

Banersi, J.—This appeal arises out of an app} ,% 
execution of a decree for sale passed against the g. bey ; 
section 88 of the Transfer of Property Act on the ; st, 
1897, and subsequently made absolute under seg k , the 
13th of December, 1902. The appellant was a m , ə date . 
of the suit and was made a party to it under tE danship 


of his mother. He is the legal representative? e original 
mortgagor. The decree made by the Court of f astance was 
affirmed by this Court on the llth of January, ` J. An appli- 
cation for an order absolute was made on the 21s. of November, 
1902. The appellant was described in it as a minor under the 
guardianship of his mother who apparently had died before that 
date. The Court issued a notice under section 248- of the Code 
of Civil Procedure, but it was not served. The Court, however, 
made an order making the decree under section 88 of the 
Transfer of Property Act absolute. The present application 
was made for the execution of the decree on the 6th of Septem- 
ber, 1904. There was a previous application for execution, 
which was infructuous, but it is not necessary to refer to it in 
this case. 

It is contended on behalf of the appellant that he was of 
age when the order under section 90 of the Transfer of Property: 
Act was made, that he was not properly represented in the 
proceedings under that section, and that as no notice of those 
proceedings was served upon him, the order absolute is not 
binding on him, and the decree is incapable of execution. The- 
argument by which this contention was supported is this :— 
According to the ruling of the Full Bench in Oudh Beharilal 
v. Nageshar Prasad(?) proceedings for an order absolute are 
proceedings in execution ; consequently the Court was bound 
to issue a notice under section 248 of the Civil Procedure Code. 
As such a notice was not served on the appellant, judgment- 
debtor, all proceedings connected with the application for the 
order absolute were ab initio void, and the order itself is there- 

(1) [1890] IL. R., 13 ALL, 278. 
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Reliance is placed on the rulings, Imam-un-nissa 
Husain(*) ; Sahdeo Pandey v. Ghasi Ram(?). Those 
ses in which after the sale of property in execution 
bree the judgment-debtor applied to have the sale set 
on the ground that notice of the application for execution 
ot been issued under the provisions of section 248 of the 
he of Civil Procedure, and the sales were set aside, the 
art holding that the proceédings in execution were void 
b initio. It seems to us to be doubtful whether the ruling 
of the Privy Council in Tasadduk Rasul v. Ahmad Husain(?) 
non-compliance with the requirements of section 248 can be 
regarded as anything more than a mere irregularity. We 
think, however, that the rulings could have no application 
to the present case, and the contention put forward on behalf 
of the appellant is not well-founded. He was a party to the 
suit in which the decree under section 88 of the Transfer of 
Property Act was passed and was fully represented in it. The 
validity of that decree is not and cannot be questioned by him. 
The order under section 89 makes that decree, which was a 
s decree nisi, absolute. So long as the order absolute subsists, 
it is enforcible, and its operation cannot be impugned. If for 
ı any reason the order is defective, the remedy of the appellant 
’ is, we think, to get it set aside in accordance with law. But 
| until it is set aside, the decree which it makes absolute is 
i 


} 


capable of enforcement, and its validity cannot be questioned 
in execution proceedings. It is conceded by the learned Vakil 
for the appellant that if a decree is passed in a suit in which 
the defendant was not properly represented or was not served 
-with a summons, the defendant cannot object to the execution 
of the decree on any of these grounds, so long as the decree 
stands good. We can see no distinction between a case of this 
kind and the present case. As the order absolute in this case 
was passed against the appellant and is a subsisting order, the 
j decree-holder is entitled to execute the decree which has been 
made absolute by that order. The present application for 
execution having been made within 3 years of the date of the 
} order absolute, no question of limitation arises. In our judgment 
the appeal has no force. We accordingly dismiss it with costs. 
Appeal dismissed. 
i (1) ° [1881] L L. R., 3 AIL, 424. 


(2) [1893] I. L. R., 21 Cal, 19. 
(3) [1893] I. L. R., 21 Cal, 66. [Cf also Malkarjun v. Narhari, I L. R, 
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JHABBA LAL 
versus 
e CHANDI PRASAD.* 


N.-W. P. Rent Act (No. XII of 1881), section 42, award under—Sur. 
award—N.-W. P. Tenancy Act (II of 1901), sections 76, 193—Tvea.. 
as an application for execution—Continuation of proceedings. 


Appellant, zemindar J, obtained an order under Act No. XI of 1881, 
for ejectment of the respondent and offered to purchase the crops. An 
award was made under section 42 of that Act, by which the respondent 
was awarded a certain sum of money. By this time the N.-W. P. Tenancy 
Act (No. TE of 1901) had come into force; but the respondent, instead 
of executing the decree upon the award, brought a suit for recovery of 
the sum awarded, as was provided for under the old Act. Held that the 
suit may be regarded as a continuation of the proceedings commenced 
under section 42 of Act XI of 1881. Held further that having regard 
to the provisions of section 193 of the N.-W. P. Tenancy Act, the suit 
may also be properly regarded as an application for execution. 

SECOND APPEAL from the decree of H. D. Griffin, Esq., District 
Judge of Moradabad, affirming a decree of L. S. P. Swann, Esq., 
Assistant Collector, first class, Bijnor. 

Suit for enforcement of an award passed under section 42 
of Act XII of 1881. 

The facts of the case were as follows :—Jhabba Lal, zamindar, 
obtained an order for the ejectment of Chandi Prasad tenant, 
under Act XII of 1881. Jhabba Lal elected to purchase the 
standing crops and made an application under section 42, Act 
XII of 1881, on December 19, 1901. The Assistant Collector 
gave a decree in favour of the tenant on January 28, 1901. 
Jhabba Lal appealed to the Collector, who held that the 
Assistant Collector could not pass a decree and remanded the 
case for retrial. On March 22, 1902, Jhabba Lal withdrew 
his application under section 42 of Act XII of 188]. He did 
not appear before the Assistant Collector, but the Assistant 
Collector gave an award for Rs. 318-3-6 on April 5, 1902, in 
favour of the tenant. The present suit was filed to enforce 
the award made by the Assistant Collector under section 102/76 
of Act I of 1901. Both Courts decreed the suit. With regard 
to defendant’s contentions that the suit did not lie under Act II 
of 1901, and that the award was incompetent as the application 
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on 42 had been withdrawn, the lower appellate 

that the present suit was a continuation of the 
s taken under section 42 of Act XII of 1881, and it 
ection 11 of the N.-W. P. General Clauses Act (I of 1887), 
pnding to section 6, Act I of 1904, and held that Jhabba 
ald not have been allowed to and could not,withdraw his 
‘cation after such a long delay. 


efendant appealed. 


Tej Bahadur Sapru, for the appellant, contended that the 
present suit having been filed after the coming into force of 
Act II of 1901, it was not entertainable under section 76 of the 
present Act, as that section did not allow a suit to be brought 
to enforce an award like the one in this case, and in this respect 
it differed from section 42 of the old Act. The present suit 
could not be taken to be a continuation of the proceedings 
started under section 42 of Act XII of 1881. 
{Banersi, J.— Why should not the suit be regarded as an appli- 
- cation for execution of the award which under the present Act 
has the force of a decree ?] 

That would depend on the further question as to whether 
section 244 of the Code of Civil Procedure was applicable to 
proceedings under the Tenancy Act. He contended that that 
section was not applicable and submitted that the ruling in 

Kharag Singh v. Pala Ram [1904], I. L. R., 27 All, 31, 
in which it was held that an order in execution under the 
Rent Act was a decree by virtue of section 2 of the Code 
of Civil Procedure, and, as such, appealable under section 244 
of that Code, had been doubted by a bench of this Court. 
Maharani of Dumraon v. Buddha Kunwari [1905], 25 A. W. N., 213. 

[BANERJI, J., referred to section 193, Act H of 1901, and ob- 
served that that section indicated that section 244 of the Civil 
Procedure Code was intended to be applicable to proceedings 
in execution under the Tenancy Act.] 

He next argued that the award was not a valid award, inas- 
much as the zamindar had withdrawn his application under 
section 42, Act XII of 1881, and after the withdrawal, the Assist- 
ant Collector was not competent to proceed with that application 
and make an award thereon. 

[Baners1, J—That order has become final. You should have 

’ appealed from it. You cannot attack it in this suit.] 


Satya Chandra Mukerji, for the respondent, was not called 
upon. . 
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The following judgment was delivered by 

Banurst, J.—The facts of this case are fully set 
judgment of the Court below. They are briefly thi 
appellant, who is the land-holder, obtained an order 
Rent Court under Act No. XII of 1881, for the ejectme 
respondent. e As the latter had growing crops on the la 
land-holder elected to purchase the crops; a dispute h 
arisen as to the amount payable, an application was made un 
section 42 of that Act. Whilst this application was pending, t 
Agra Tenancy Act (No. Il of 1901) came into force. The enforces 
ment of that Act, however, did not affect the pending proceedings. 
The Revenue Court accordingly enquired into the matter, and 
the Assistant Collector, before whom the case was pending, 
made a decree awarding to the tenant a certain amount as the 
price of the crops. He apparently thought that section 76 of 
the new Act was applicable. The land-holder appealed, and 
thereupon the Collector remanded the case to the Court of first 
instance, directing that Court to assess the rent payable by the 
tenant for the period during which he used the land for the 
purpose of tending and gathering the crops and to make an 
award as provided by section 42 of Act No. XII of 1881. After 
the case had been remanded to the Assistant Collector, the land- 
holder made an application to the Collector, withdrawing his 
application under section 42, and his offer to purchase the 
crops. This was apparently after the crops had become useless 
to the tenant. The application was forwarded to the Tahsildar, 
who was the officer in whose Court the proceedings were pend- 
ing. But the land-holder, the appellant here, did not appear 
before the Tahsildar, and accordingly the application was ignor- 
ed. That officer, on the 5th of April, made an award under 
section 42 of Act No. XII of 1881, by which he awarded to the 
tenant a sum of Rs. 318-13-6. Under the provisions of clause (e), 
section 42, the amount of the award was recoverable as an arrear 
of rent by suit under the Act. Accordingly the present suit 
was brought to recover the amount awarded. As I have already 
said, Act No. II of 1901 had come into force when the award 
was made. Under section 76, sub-section (2) of that Act, the 
Court, instead of making an award enforcible by suit as under 
the old Act, is empowered to pass a decree for the payment of 
the amount awarded. The appellant accordingly objécted to 
the suit in the Court below on the ground that it was not main- 
tainable. Both the Courts below have overruled the objection 
and decreed the claim. The same objection has been renewed 
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I think the Court below was right in treating 
gs in the suit as a continuation of the proceedings 
under section 42 of Act No. XII of 1881. Having 
the provisions of section 76, the award made under 
2 of the old Act, must be deemed to be a decree under 
6 of the new Act. That decree would ke enforcible 
xecution. Therefore the present suit may be properly 
ted as an application to enforce this decree. This has 
en allowed in cases to which section 244 of the Code of 
ivil Procedure applies. Procedure relating to the execution of 
” decrees by the Revenue Court must, having regard to the pro- 
visions of section 193 of Act No. II of 1901, be deemed to be 
the procedure prescribed by the Code of Civil Procedure in so 
far as it is not inconsistent with the provisions of the Act. 
Therefore the present suit may properly be regarded as an ap- 
plication for execution. Further it may also be regarded, as I 
have already said, as a continuation of the proceedings com- 
menced under section 42 of Act No. XII of 1881. In either 
view the respondent was entitled to recover the amount claimed. 
If the contention of the learned Vakil for the appellant were 
correct, the result would be that had the award been made one 
day before the date on which Act No. IL of 1901 came into 
} force, the person in whose favour the award was made would be 
without any remedy for the purpose of reaping the fruit of 
the award. This certainly could not have been contemplated by 
the legislature. I think the Court below was right, and I dis- 
miss the appeal with costs, including fees on the higher scale. 
S. ©. M. Appeal dismissed. 


LAL SINGH 
VETSUS 
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Hindu Law—Mitakshara—Decree for sale against father on mortgage— 
Sale in execution—Sons not parties—Suit of sons for redemption— 


Not maintainable. 


Where ancestral property has been sold in execution of a decree for sale 
upon a mortgage obtained against a Hindu father alone, the sons cannot 
sue the purchaser to redeem their shares of the joint ancestral property. 
The principle of Debi Singh v. Jia Ram, I. L. R., 25 All, 214, applied. 
Girdhari Lal v. Kantoo Lal, L. R.,11. A., 321, referred to. Banke Rai 
v. Raghubir Rai, S. A., 641 of 1903; decided by Banerui, J., on 6th 
August, 1904, approved. 

*§. A. No. 88 of 1904. 
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SECOND APPEAL from the decree of Babu Prag I 
nate Judge of Bareilly, affirming the decree of B 
Nath, Munsif of Aonla Faridpur. 

Suit for redemption. 

The facts of the case were as follows :— 

The father df the plaintiffs executed a mortgage of joint a 
tral property in favour of one Thakur Das. Thakur Das brou 
a suit for sale against the mortgagor without impleading t 
plaintifis as defendants. The suit was decreed, property sol 
and purchased by the defendant. The plaintiffs thereupon 
brought the suit out of which this appeal has arisen for redemp- 
tion of their shares in the ancestral property upon the ground 
that they were not made parties to the mortgage suit and so 
had not been allowed an opportunity to redeem. The Courts 
below decreed the suit. 

Defendant appealed. 


Sital Prasad Ghosh, for the appellant, contended that a sale 
having taken place, the sons and grandsons were precluded from 
impeaching it except on the ground that the debt in respect of 
which the sale had been effected, was immoral. No immorality 
was alleged ; all that the plaintiffs pleaded was that they had not 
been made parties to the suit in which the decree for sale had 
been obtained. He relied on 

Debi Singh v. Jai Ram, [1902] I. L. R., 25 AIL, 214, at 223, F. B., 
and submitted that the question had been set at rest by that 
case. He also relied on 
S. A. 641 of 1903, decided on 6th August, 1904 (un reported). 


Satish Chandra Banerji, for the respondents, argued that the 
present suit being one for redemption of a mortgage and not 
one for avoiding a sale on the ground of non-joinder of parties, 
Debi Singh’s case did not apply. The point for decision in this 
case neither arose before, nor was considered by, the Full Bench. 
Hindu sons, according to the Mitakshara, acquired a vested 
interest in the ancestral property from the moment of their birth ; 
hence, under section 91 (6) of the Transfer of Property Act, the 
respondents were undoubtedly entitled to redeem. They had 
not been impleaded in the suit on the mortgage, and consequent- 
ly the decree passed therein could not affect their rights and 


interests. 
Bhawani Prasad v. Kallu, [1895] I. L. R., 7 Al., 537, 553, 554, 555, 562-7, 
570, EF. B. 
Badri Prasad v. Madan Lal, I. L. R., 15 AIL, 75, 83, F. B. 
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bsolute for sale had been passed against them and 
å “zedemption was never extinguished. The decree 


> o ory 
Y Yg gum fulmen so far as their interests were con- 
Y o Ag 
D 49 5 ay yYxecution thereof passed nothing to the auc- 
Yi 


ia Sy > 20 purchased only the judgment-debtor’s 
Y S g s u A co-mortgagor or secon mortgagee 
“EFL oed would surely be entitled to redeem. 
os > tiffs be placed in a worse position simply 
CAUSE La. DANA ‘0 be Hindus? If they could redeem 
efore the sat, Sy do so after the sale. If the decree 


did not affect the.. : how could a sale in execution of such 
a decree affect them ? 


[Sranuey, C. J.—A sale u Je by the Court stands on the same 
footing as one effected by the father.] 

A sale by the Court was a sale in invitum, and there was no 
warranty of title. The respondents did not seek to set aside the 
sale, or to evade the liability to pay their father’s debt; on 
the contrary they were willing to pay off that debt, to dis- 
charge their pious obligation, and as the return therefor to get 
back that portion of the property which represented their share 
and which was not and could not be touched by the mort- 
gagee’s decree obtained behind their backs. 

There was no rule of Hindu Law which could stand in the 
way of the sons and grandsons discharging their pious duty and 
saving their ancestral estate. Even in the case of a voluntary 
sale by the father, immorality was not the only ground upon which 
it could be impeached. It might be shown, e.g., that there was 
no antecedent debt or no justifying necessity. 

Manbahal Rai v. Gopal Misra, [1901] 21 A. W. N., 57. 

[Burxrrt, J. :—Were not the respondents consenting parties to 
the mortgage by affixing their signatures to the deed ?] 

They might be estopped from disputing the mortgage, but a 
sale of the entire family estate they might be in a position to 
avoid by showing that there was no necessity for it, and that 
they had sufficient funds wherewith to avert it. It was settled 
law that a sale made when there were funds available to pay off 
a decree would be asale without necessity. 

He also relied upon 


Sobha Ram v. Manik Chand, S. A. 928 of 1898, decided on 4th February, 
1901 (unreported), 


as the decision of a Division Bench entirely in his favour. 


[Burxirr, J.—That was before the Full Bench case in 25 All. 
I would not follow it now.] 
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Crit. Sital Prasad Ghosh was not heard in reply. ad 

1905. The judgment of the Court was delivered by x g 
Iar Sivon ` Srantey, C. J.—The suit out of which this second BU 
E arisen was brought by the plaintiffs to redeem a mortgages, 2 

Svan: by one Tota Ram, deceased, in favour of one of the defes. 


a Mare ay Thakur Das. * This mortgage was executed on the 15th of Th 
2 "t 1888, and by it Tota Ram purported to hypothecate the ances. 
property belonging to himself and his sons. Thakur Das institu 

_. a suit for recovery of the mortgage-debt by sale of the mortgage 

property, and the property was, in execution of a decree for sale 
passed in that suit, sold, and portion of it was purchased by Lal 
Singh, the appellant, in May, 1893. The sole mortgagor was 
Tota Ram, but the deed of mortgage was attested by his three- 
sons—Pulandar Singh, Gokul Singh (two of the plaintiffs), and 
Het Ram, the father of the remaining plaintiffs. ‘Tota Ram was 
the head of the family and managing member, and his sons 
attesting the execution of the document must be taken to-have 
admitted the necessity for the mortgage. 

The Court of first instance decreed the plaintiffs’ claim and 
that -decree was affirmed by the learned Subordinate Judge on 
appeal. They held that inasmuch as the plaintiffs were inter- 
ested in the mortgaged property and were not made parties 
to the suit which was instituted by Thakur Das, the mort- 
gagee, they were not bound by the sale which took place in- 
execution of that decree, and therefore are entitled to redeem 
the mortgage as parties having: an interest in the mortgaged 
property. 

From the decrees of the Courts below the present appeal has 
been preferred, the grounds of appeal being that the Courts 
below were in error in holding that the sale which took place in 
May, 1893, in favour of Lal Singh, could be impeached by the 
sons and grandsons of Tota Ram, the debt in respect of which 

- the mortgage was executed not having been a debt contracted 
for immoral purposes. We are of opinion that this question is 
concluded by a ruling of a Full Bench of this Court in the case ` 
of Debt Singh v. Jia Ram(*). In that case it was held that 
where property belonging to a joint Hindu family has been sold 
by auction in execution of a decree obtained upon a mortgage 
executed by the father of the joint family, it is open to the sons: 
of that father to sue for the recovery of their shares of the pro- 
perty so sold, provided they based their claim upon some ground 
which, under the Hindu law, would free them from liability as 

(1) [1902] I. L. R., 25 Al, 214. 


ov. 03 HIGH COURT. 
yOu. = 


io payneir father’s debts; but that a sale once having taken 
AA ¢he 2s cannot succeed in a suit to recover the property 
places „The sole ground that they were not made parties to 


uy À ote À 
sold inal suit. The decision in that case was based to a 


the ont upon rulings of their Lordships of the Privy Council, 
Jere ticularly upon the statement of the law cogtained in the 
Pot Girdhari Lal v. Kantoo Lal (+). In that case their Lord- 
ps stated the law as follows :—“ This case, then, which isa 
cision of this tribunal, is undoubtedly an authority for these 
‘propositions—first, where joint ancestral property has passed 
out of a joint family either under a conveyance executed by a 
father in consideration of an antecedent debt, or in order to raise 
money to pay off an antecedent debt or under a sale in the execu- 
tion of a decree for the father’s debt, his sons by reason of their 
duty to pay their father’s debt, cannot recover that property, 
unless they show that the debts were contracted for immoral 
purposes, and that the purchasers had notice that they were so 
contracted ; and secondly, that the purchasers at an execution 
sale being strangers to the suit, if they had not notice that the 
debts were so contracted, are not bound to make inquiry beyond 
what appears on the face of the proceedings.” In the case before 
us, there is no suggestion that the debt in respect of which the 
mortgage was given and the property was sold, was contracted for 
immoral purposes. The plaintiffs bring their suit merely on the 
- ground that they were not impleaded as parties to the suit which 
was instituted by the mortgagee. It appears to us, therefore, 
that the case is concluded by the decisions to which we have 
referred, which were apparently not brought to the notice of the 
lower Courts. We further find a decision of a learned Judge of 
this Court in which the very point for decision in this appeal 
was determined on the principle laid down in the case of Debi 
Singh v. Jia Ram. In second appeal No. 641 of 1903, Banke Rai 
V. Raghubir, which is unreported, our brother Banerst held that 
a suit similar to that which is before us, was not maintainable. 
The decision is dated the 6th of August, 1904. We, therefore, 
think that the Courts below were wrong in the decision at which 
they arrived, and we allow this appeal, set aside the decrees of 
the lower Courts and dismiss the plaintiffs’ claim with costs in 
all Courts, including fees in this Court on the higher scale. 


s. 0. 0. Appeal decreed, 
: (1) [1874] L. R., 1 I. A, 321. 
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\ 
Partition-—covenant not to partition—how far binding against heirs à 
Revenue Act (XIX of 1873), section 113—question of proprietary 


The heirs of parties to an agreement, in which there is a coven}, = 
to partition the property, are not bound by the covenant not to part 
though the original parties might have been bound by it. \ 

The objection that the applicants for partition though proprietors, 
not entitled to obtain a partition of their shares, is an objection Dee 
raises a question of proprietary right within the meaning of section 113 
of the Land Revenue Act. 

SECOND APPEAL against the decree of J. Denman, Esg., District 
Judge of Cawnpore, affirming the decree of the Assistant Collec- 
tor of Fatehpur. 

Application for partition in the Revenue Court. 


The facts so far as they are material, appear from the judg- 
ment. 


Objectors appealed. 


Karamat Hussain (with him Sir Walter Colvin and B. E. 
O’Conor), for the appellants. ` 


Sundar Lal (with him Motilal Nehru and Mohan Lal Nehru), 
for the respondents. ; 

The judgment of the Court was delivered by 

SranLey, C. J.—The property which is the subject-matter of this 
appeal, formerly belonged to the late Nawab Muzaffar Husain Khan. 
He died in or about the year 1875, and after his death, namely, on 
the 17th of November, 1875, his heirs entered into an agreement 
in regard to the possession and enjoyment of his property. In 
that agreement there was a clause to the effect that as the heirs 
wished to perpetuate the name of their ancestor and protect his 
estate, none of them should thereafter have a right to claim 
partition or separation. It went further and prohibited any 
future transfer by the parties of their interest. The present 
litigation has arisen out of an application in the Revenue Court 
for partition of this property. An objection was raised by the 
present appellants to the partition on the ground that the ap- 

#8, A. 423 of 1904. 
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- Plicants for partition, who are the grand-daughters of Nawab Civiu. 
Muzaffar Husain Khan, were precluded by the clause in the 1905 
family agreement to which we have referred from effecting a —~ 


partition! The Assistant Collector before whom the partition A?" ya 
proceedings came, decided against this objection. An appeal v. 
was tifereupon preferred to the learned District Judge, who Bam F 
uphéld the view of the Assistant Collector, deciding that stanley, ( 
though the original parties to the agreement of 1875 might mrs 
have been bound inter se by the covenant against partition, 
-their heirs were certainly not so bound. We entirely agree 
~” with the learned District Judge and. the Assistant Collector 
in this view. We are not aware of any authority for the 
proposition that an owner of land can allow his property to 
descend to his heirs and yet in his lifetime by any act of his, 
restrict his heirs in the enjoyment of the property by partition 
or otherwise. No such authority has been quoted to us, and 
it appears to us to be repugnant to public policy and to be 
inconsistent with all the authorities dealing with restrictions 
upon the proprietorship of land. The learned counsel for the 
appellant, indeed, has not been able to support his argument 
on this point. On this ground of appeal the appeal fails. 
Another ground, however, has been pressed before us, and that 
is that no question of proprietary title was raised before the 
Assistant Collector, and that therefore the Civil Court had no 
jurisdiction to decide the appeal which was preferred to it. 
In the first place, we may point. out that the appellants were 
responsible for the appeal to the Civil Court. This, however, 
would perhaps be no answer to the appeal, inasmuch as consent 
will not confer jurisdiction. There is, however, another answer, 
namely, that a question of proprietary right is raised in the 
objection which was filed before the Assistant Collector. The 
objectors, though admitting the proprietary title of the opposite 
parties, allege that they are not entitled to the enjoyment of one 
of the rights of proprietors, namely, the right of partition, They 
seek to cut down their full proprietary right by enforcement 
of the clause in the agreement of 1875, to which we have 
referred before. The objection, therefore, it appears to us, does 
raise a question of proprietary right within the meaning of 
section 113 of the Land Revenue Act (Act No. XIX of 1873). 
For these reasons the appeal fails and is dismissed with costs, 
including fees on the higher scale. 
Let the record be immediately returned to the Court of the 
Assistant Collector. Appeal dismissed. 
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Hindu law -Mitakshara—Succession—Father’s sister's son—Bandhu—8Sàn's ; 
daughter—not a preferential heir. 


Females not expressly named in the Mitakshara do not inherit. 

Gauri Sahai v. Rukko, I. L. R., 3 AN., 45, and Jagat Narain v. Sheo 
Das, I. L. R., 5 Al, 311 (F. B.) followed. 

According to the Mitakshara as understood in these provinces, the son 
of a father’s sister is entitled to succeed as a Bandhu to the estate of a 
Hindu in preference to the daughter of a predeceased son who is not so 
named. 

Koomud Chunder Roy v. Seetakanth Roy, W. R., Sp. No., F. B. 75, 
referred to. 


Bansidhar v. Ganeshi, LL.R., 22 AN., 338, doubted. 


APPEAL against the decree of T. C. Pigott, Esq., District Judge 
of Moradabad, affirming the decree of Munshi Mata Parshad, 
Subordinate Judge. 


Suit for declaration of title and injunction. 


The plaintiffs are the son and grandsons, respectively, of the 
father’s sister of one Lekhraj who died, leaving him surviving the 
defendant-appellant, the daughter of his’ predeceased son Debi. 
The plaintiffs claimed Lekhraj’s estate by right of inheritance 
and alleged that their possession had been interfered with by 
the defendant, who was no heir to the estate of Lekhraj, deceas- 
ed. The defence was that the plaintiffs were not descended 
from Musammat Bibi, Lekhraj’s father’s sister, and that the de- 
fendant was the preferential heir. The Court of first instance 
found that the plaintiffs were descended from Musammat Bibi, 
and that as such, they had a preferential right to Lekhraj’s 
estate over that.of the defendant. The lower appellate Court 
affirmed the decree. 


Defendant appealed.’ 
Ratna Chand, for the appellant. 


Sarat Chandra Chaudhri, (with him J. N. Chaudri), for the 
respondents. i 
#8, A. No. 970 of 1903. 
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The following judgment was delivered by 

BanenJi,4).—The suit, which has given rise to this appeal, 
relates tothe estate of one Lekhraj, a Hindu, governed by 
Mifaksbara law. The appellant has been found by the Court 
below to’ be the daughter of a predeceased son of Lekhraj. The 
first respondent, Gauri Shankar, is the son of Lekhraj’s father’s 
sister ; the other respondents are her grandsons, being the sons 

„of another son now deceased. These persons are admittedly 
bandhus of Lekhraj and claimed his estate as such. The Courts 

elow have decreed their claim. The only question raised in 
this appeal is whether the respondents have a right to the 
estate of Lekhraj preferential to that of the appellant, the 
daughter of his son. 

The father’s sister’s son is enumerated in the Mitakshara, 
Chapter II, Section VI, as the first among the nine descriptions 
of bandhus mentioned in it. As the first plaintiff, Gauri Shankar, 
and Mansa Ram, the father of the other plaintiffs, survived Lekh- 
raj, they were entitled to succeed to him as bandhus in the 
absence of preferential heirs. It is claimed on behalf of the ap- 
pellant that she is a preferential heir. Being the daughter of 
the son of Lekhraj, she is the daughter of a gotraja sapinda, 
and would be a sapinda of the deceased in the sense in 
which that term is understood in the Mitakshara. As, however, 
she is married and has thus passed into another gotra, she 
would be a bhinnagotra sapinda and therefore a bandhu. It is 
contended that as she is nearer in propinquity to the deceased, 
she, as bandhu, has a superior claim to his estate, according 
to the text of Manu, “to the nearest sapinda the inheritance 
next belongs.” The question of the order of succession among 
bandhus of each class is not free from difficulty. But we are not 
called upon to decide that question in this case, inasmuch as, 
according to the view of the law on the subject of succession 
by females as held in Upper India, none but females expressly 
named in the Mitakshara can inherit. The question was fully 
considered by this Court in Gauri Sahai v. Rukko(’). The 
learned Judges after referring to almost all the authorities on 
the subject, came to the conclusion that “looking to the received 
interpretation of the law and the customary law prevalent in 
this part of India, none but females expressly named as heirs 
can inherit.” They accordingly held that the widow of the 
paternal uncle of a deceased Hindu, not being expressly named, 


is not entitled to succeed to his estate. This decision was ap- 
(1) [1880] I. L. R., 3 AlL, 45. 


Cvik. 
1905. 
ksa aaa 
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v. 
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SHANKA 





Banerji, 


6 HIGH COURT. [A. L. J. R. 
Cutt. proved by a Full Bench of the whole Court in Jagat Narain v. 


1905. Sheo Das("), which held that the sister of a deceased Hindu, 
ane not being expressly named in the Mitakshara, is ngt, his heir. 
ji Following these rulings it was held by Ener, C. J., and \BURKIIT, 
Gauri J., in Rama Nand v. Surgiani(*) that a step-mother cnn fos the 
SHANKAR. same reason inherit from her deceased step-son. The Caleutta 





Zanerji, J. High Court also in Ananda Bibi v. Nownit Lal(*), expressed the 
re opinion that women are not entitled to inherit under the Benatres . 
School unless especially mentioned as heirs, and held that\a 
daughter-in-law not being so mentioned, is not the heir to rai 
father-in-law. “The only case in Upper India in which a female 
not expressly mentioned in the Mitakshara was declared to have 
the right to inherit is, as far as I am aware, the case of Bansi- 
dhar v. Ganeshi(*), in which Burxrrr and Henprrson, JJ., held 
that a daughter’s daughter is heir to her maternal grandfather. 
The learned Judges say in their judgment, “we think it is clear 
on the authorities which have been quoted before us, and the 
learned Vakil for the appellant at theend of the arguments on 
the other side was forced to admit, that in the absence of pre- 
ferential male heirs the plaintiff Ganeshi is heir to her maternal 
grandfather.” 

It does not appear from the report what the authorities were 
which were cited before the learned Judges, but it is manifest 
that their attention was not drawn to the decisions of this Court 
to which we have referred. Probably the rulings of the Madras 
High Court, to which we shall presently refer, were the authori- 
ties cited before them. 

The Mitakshara itself is silent as to the right of inheritance 
of females not expressly mentioned in it, but the Viramitrodaya 
by Mitra Misra, which is an authority of great weight in the 
Benares School and which, as held by their Lordships of the 
Privy Council in Gridhari Lall Roy v. The Bengal Government (°), 
is properly receivable as an exposition of what may have - 
been left doubtful by the Mitakshara and declaratory of the law 
of the “Benares School,” negatives in clear terms the right of 
inheritance of such females. The learned author says :—‘ As 
for the text of Sruti, namely,—‘ therefore women are devoid of ~ 
the senses (anindrya) and incompetent to inherit ’—and for the 

(1) [1883]L L. R, 5AN., 311. 
(2) [1894] I. L. R., 16 AN., 221. J 
(8) [1882] I. L. R., 9 Cal., 315. 


(4) [1900]1. L. R., 22 All, 338. 
(5) [1868] 12 M. I. A., 448, at 466. 
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text of Manu based upon it, namely, ‘Indeed, the rule is that 
women are always devoid of the senses and incompetent to 
inherit ; '—these are both to be interpreted to refer to those 
women whose right of inheritance has not been expressly de- 
clared.f Hardatta also has explained (these texts) in this very 
way, in his commentary on the Institutes of Ggutama called 
Mitakshara. But some (commentators) say that the term ‘in- 
- competent to inherit’ implies censure only by reason of its 
association with the term ‘devoid of the senses.’ This is not 
‘tenable, because it cannot but be admitted that the portion, 
namely ‘incompetent to inherit,’ is prohibitory and not con- 
demnatory.” (Gopal Chandra Sarkar’s Translation, on page 
174.) The same is the view of the author of the Smriti 
Chandrika and other Hindu commentators, and of such European 
text-writers as Sir Thomas Strange, the two Macnaghtens and 
Mr. Mayne. The only Hindu commentator, who supports the 
right of inheritance of the daughters of all male sapindas and 
of the daughter’s daughter and sister’s daughter is Balam 
Bhatta (see Sarvadhicari’s Tagore Law Lectures, p. 663), but as 
the learned writer was herself a woman (her real name being 
Lakshmi Devi), it is but natural that she would advocate the 
right of all women. The reason she advances for her view, 
namely, that the male gender everywhere includes the female 
gender, has long been discarded. Apart, however, from the 
authority of text-writers, we feel ourselves bound by the decision 
of the Full Bench of this Court in Jagat Narain v. Sheo Das (?), 
and must hold in accordance with that decision that females 
not expressly named in the Mitakshara do not inherit, and as 
the son’s daughter is not so named, she is not the heir to her 
grandfather. This was expressly ruled by a Full Bench of the 
Calcutta High Court in Koomud Chunder Roy v. Seetakanth 
Roy(*) where it was held that according to the Mitakshara law 
a daughter’s daughter or a son’s daughter does not inherit. In 
the face of these Full Bench rulings and for the reasons already 
stated, we do not feel ourselves justified in enlarging the list of 
female heirs, as was done in Bansidhar v. Ganeshi(*). 
The Madras High Court held in Nallanna v. Ponnal (*) that 
a son’s daughter is entitled to inherit to her grandfather as a 
bandhu in the absence of preferential male heirs, and this deci- 
(1) [1883] L L. R., 5 All, 311. 
(2) [1863] W. R., Sp. No., F. B., 75. 
(8) [1900] I. L. R., 22 All, 338. 
(4) [1890] I. L. R., 14 Mad., 149. 
xO 
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sion was arrived at on the ground that a sister had been held by 
that Court to be an heir as bandhu. Following this. ruling it 
was held by the same Court in Ramappa Udayan v. Ayumugath 
Udayan (*) that a daughter’s daughter succeeds as bandhu. e 

This Court has, however, held in the Full Bench case te which 
we have alregdy referred, that a sister is not an heir unfler the 
Mitakshara law. The basis of the decision of the Madras Court 
in the cases mentioned being therefore an untenable basis, so ‘far | 
as these Provinces are concerned, these cases cannot be regarde 
as authorities in support of the appellant’s claim. Further, | 
even if it be conceded that the son’s daughter is an heir as 
bandhu, the appellant in this case would, according to the rulings 
of the Madras High Court itself, be excluded by the plaintiffs 
who are male bandhus. See Lakshmanammal v. Tiruvenga- 
da (°), and Narasimma v. Mangammal (*). In the case last 
mentioned, SHEPHERD, J., expressed the opinion that “the enume- 
ration of bandhus, although not exhaustive, includes no females,” 
and the same appears to have been the view of Mirrsr, J., in 
Ananda Bibi v. Nownit Lal (*). Holding the view that we do, 
we do not deem it necessary to decide this question. 

For the reasons stated above, the appellant has no title superior 
to that of the respondents and her appeal must fail. We accord- 
ingly dismiss it with costs, including fees on the higher scale. 

Appeal dismissed. 
(1) [1893] I. L. R., 17 Mad., 182. 
(2) [1882] L L. R., 5 Mad., 241. 


(3) [1889] I. L. R., 13 Mad., 10. 
(4) [1882] I. L. R., 9 Cal, 315 at 321. 





HEMNATH RAI 


VETSUS 
JANKI RAI AND OTHERS.” 


Decree, execution of—attachment and sale of certain property as judg- 
ment-debtor’s—Ancestral property—Hindu law—Burden of proof. 


In an application for execution of a decree obtained against a Hindu 
father by attachment and sale of certain property, the sons objected that 
they having succeeded to the property by right of survivorship the decree 
could not be executed. The lower Court found the property was the self- 
acquired property of the father. Held, that whether the propérty was 
joint ancestral property or was the self-acquired property of the father, 
the burden lay upon the sons to establish either fact. 

% ELS, A. No. 1246 of 1904. 


VOL. IL] HIGH COURT. 


SECOND APPEAL against the decree of L. Marshall, Esq., District 
Judge of Ghazipur, reversing the decree of Babu Ram Chandra, 
Munsif of Mohamdabad. 


The facts appear sufficiently from the judgment. 
Sita Prasad Ghose, for the appellant. 
Ashaq Khan, for the respondents. 


` . The following judgment was delivered by 

/ Knox, J.—Hem Nath Rai held a decree against one Sheodan 
/ Rai. That decree was of 30th March, 1897. He first put it in 
execution on 30th March, 1900. Other applications for execution 
followed, and we come to the present application which was filed 
on 14th April, 1904. The defendant prayed that the money due 
under the decree with costs and interest and costs of execution, 
might be recovered by attachment and sale of certain properties 
set out in the application. Janki Rai and Tapesri Rai, who are 
representatives in interest of Sheodan Rai, deceased, objected, 
alleging that on the death of their father they became the owners 
by succession to his entire ancestral property, and this property 
was part of such property. The Court of first instance found 
that the objectors as sons of the judgment-debtor and members 
of the joint family, became the owners of the property by right 
of survivorship. There is a further finding that the property 
now sought to be attached was purchased in the name of the 
objectors, and it is not shown that it was purchased by the 
original judgment-debtor, Sheodan Rai, and not by the objectors 
themselves. The lower appellate Court, without determining 
the issue which had been raised before it that the property 
was joint property, struck off the application on the authority 
of the ruling Karan Singh v. Bhup Singh(?). I accordingly found 
it necessary to remit an issue as to whether the property in dis- 
pute was joint ancestral property of Janki Rai and Tapesri Rai 
and of their father, Sheodan Rai. The return to this issue 
made by the lower appellate Court is to the effect that there is 
no evidence to show that the property was purchased by father 
in the name of the sons from joint ancestral funds. The finding 
is that it is not joint ancestral property of the objectors and 
their father Sheodan Rai, but the self-acquired property of 
Sheodan Rai. Objections were taken to this finding on the 
ground that under the circumstance, viz., that the father and 
sons were living jointly, it will be presumed that the property 

(1) [1904] I L. R., 27 AIL, 16. 
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in question was joint unless the contrary was proved. Further 
it was objected that it was for the decree-holder to, shew that 
the property in question was the self-acquired property of 
Sheodan Rai, and that there was no evidence to support the 
finding of the Court that the property was Sheodan Rai’s jroper- 
ty. The question on whom the burden of proof lies in Bych a 
case as this has to be judged from observations contained in 
Mayne’s book on Hindu Law and Usage, 6th edition, 353. Such . 
questions have been very often considered by the Calcutta High 
Court. No decision of this Court was laid before me. The 
view of the Calcutta High Court may be and is briefly summed 
up by Mayne in the following words: “To render it joint pro- 
perty, the consideration for its purchase must have proceeded 
either out of ancestral funds, or have been produced out of the 
joint property, or by joint labour. But neither of these alterna- 
tives is matter of legal presumption. It can only be brought to 
the cognizance of a Court of Justice in the same way as any other 
fact, viz., by evidence. Consequently, whoever’s interest it is to 
establish it, he must be able to produce the evidence.” It was 
the interest of the respondents to establish that the property was, 
as stated in their objections, joint ancestral property to which 
they had succeeded by right of survivorship. Before me an 
attempt was made to shift the ground and to claim the property 
as being self-acquired property. In either case it appears to me 
that the burden of proof lay on the respondents. No evidence 
was produced by respondents, and the lower appellate Court 
has found as a fact that the property is self-acquired property 
of Sheodan Rai alone. That being the case, as the property has 
come into possession of the respondents, I hold that the decree 
of the appellant may be executed against them to the extent 
of their property. I decree the appeal, set aside the orders of the 


‘Courts below, and return the proceedings through the lower 


appellate Court to the Court of first instance with a view to the 
execution being carried out according to law. The appellant 
will get his costs in all Courts. 

Appeal decreed. 
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< MAHARANI OF DUMRAON 
versus 


a BUDDHA KUNWARI anp ormmRs.* 


, Limitation Act (No. XV of 1877)—Article 179—Step in aid of execution— 
` | application for ejectment. 
An application for ejectment of a tenant against whom a decree for 


arrears of rent had been passed, is not a step in aid of execution and 
cannot keep the decree for arrears of rent alive. 


Query.—Whether an appeal lies to the District Judge against an order 
passed by an Assistant Collector in execution proceedings, and if such 
order has the force of a decree. Kharag Singh v. Pola Ram, I. L. R., 27 
All, 31 doubted. : 

SECOND APPEAL from the decree of L. Marshall, Esq., District 
Judge of Ghazipur, affirming a decree of Babu Kamta Prasad, 
Assistant Collector. 


Facts and argument fully appear from the judgment. 
Decree-holder appealed. 

Abdul Majid (with him Haribans Sahai), for the appellant. 

B. E. O’Conor (with him Govind Prasad), for the respondents. 


The judgment of the Court was delivered by 

Burkitt, J.—-The plaintiff in the suit out of which this appeal 
has arisen, obtained a decree for arrears of rent against her 
tenants, the respondents, on the 15th of February, 1900. She 
subsequently made an application under section 35 of the old 
Rent Act for the ejectment of the tenants on the 21st of January, 
1901, and in the succeeding month of April the tenants were 
ejected. Subsequently, on the 18th of January, 1904, that is, 
more than three years after the date of the decree, an application 
was made for execution of the decree for arrears of rent. This 
application was refused on the ground that it was time-barred. 
On appeal to the learned District Judge the decree of the 
Assistant Collector was affirmed. Hence this appeal. 

It has been argued by Mr. O’Conor on behalf of the respon- 
dents that no appeal lay from the order of the Assistant Collec- 
tor to. the District Judge, and therefore this appeal must fail. 
He relies upon section 175 and the following sections of the 
Agra Tenancy Act, No. Il of 1901. If this contention be cor- 

#5. A. 64 of 1905. 


CIVIL 


1905. 
eaa aan 


July | 


STANLEY, | 
Burxirr 


Burkitt, 


62 


CIVIL. 


1905. 
ee 
[AHARANI OF 
Dumraon 
v. 
BUDDHA 
Kunwari. 





Burkitt, J. 


HIGH COURT. [A. L. J. R. 


rect, this appeal must fail. Mr. O’Conor, however, further 
contends that the application made under section 35 of the old 
Rent Act was not a step in aid of execution of therdecree for 
arrears of rent, and that in any case the application for executton 
of the decree was barred by limitation. i 

As regards the first point raised by him, he is met by the, 


decision of a Bench of this High Court in the case of Kharag ` 


Singh v. Pola Ram(?). In that case it was held by our brotherg . 
Buair and BANERJI, JJ., that an appeal does lie to the Distric 
Judge from an order of the Assistant Collector of the Ist class, 
if such order by the force of section 2 of the Code of Civil 
Procedure amounts to a decree. We have serious doubts as- 
to the correctness of this decision, and if it were necessary to 
determine the point, we should be disposed to send the case to a 
Full Bench of the Court. However, having regard to the view 
which we take of the other point which has been raised by 
Mr. O’Conor, we do not think it necessary to have this question 
at present discussed before a Full Bench. We are clearly of 
opinion that the application for ejectment made under section 35 
was not a step in aid of execution of the decree for arrears of 
rent. The right of the landlord to eject the tenant under that 
section is a right supplemental to the right which he had to 
recover the arrears of rent. It is optional wih him whether he 
will or will not eject his tenant who neglects to satisfy a 
decree for arrears of rent passed against him. In no way does 
an order of ejectment help the landlord to recover arrears of 
rent so decreed, and therefore the application under section 35 
cannot be said to be in aid of execution of the decree for such 
arrears. The decision of the Courts below upon this point 
appears to us to be correct. 

For these reasons we dismiss the appeal with costs, including 
fees in this Court on the higher scale. 

i Appeal dismissed. 
(1) [1904] I. L. R., 27 Al, 31. ` 
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VEFSUS 
get JORAI KASAUNDHAN.* , 


“Guardian and Wards Act (No. VIII of 1890), section 17--Mother—Appli- 
} cation by—For appointment—Objection by grandfather—Charging mother 
< | with immorality—outeast. 

A Court in appointing a guardian of the minor is to be guided by 
what appears to be for the welfare of the minor, and for that purpose 
regard must be had to the nearness of kin. A mother of an infant is on 
a higher footing than the paternal grandfather, as regards the nearness 
of kin.’ She is, therefore, a fit person to be appointed a guardian of 
her infant son, and the fact that she was outcasted, need not be considered. 
Kanahi Ram v. Biddya Ram, I. L. R., 1 All, 549 followed. 


First APPEAL from an order of W. Tudball, Esq., District 
Judge of Gorakhpur. 


The facts are fully set out in the judgment. 
Applicant appeale. 

Durga Charan Banerji, for the appellant. 

Govind Prasad and Iswar Saran, for the respondent. 


The judgment of the Court was delivered by 

Knox, J.—Musammat Kaulesra, the mother of an infant child, 
aged between three and five years, applied to the District Judge 
of Gorakhpur, for the guardianship of the infant. The father 
is dead. The parties are Hindus, and the family is a joint 
Hindu family. Her application was resisted by the paternal 
grandfather of the child. He put forward four reasons why the 
mother should not be appointed guardian. Two of these 
reasons have been found to rest upon no foundation. One 
of the reasons given was an allegation that Musammat Kaulesar 
was immoral. It does not speak well for the grandfather that 
he should make this gratuitous and unfounded attack upon the 
chastity of the infant’s mother. A third reason given was that 
Musaimmat Kaulesraisa pauper. The Judge finds that there 
is nothing toshow that she is so utter a pauper that she cannot 
maintajn an infant. The last ground of attack was that Musam- 
mat Kaulesra has been outcasted. This outcasting dates from 
the 14th of June, 1904, and the petition which has led to the 
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Civi, order which I am now considering, was filed on the 6th of July, 
1905. 1904. The dates are very significant. The learned Judge's 

aes mind has been much influenced by the fact that, Musammat 
ULESRA 


Kaulesra has been outcasted. But for that, it is easy to see 
rat Kasaun- from his judgment that he would not have passed the order that 
DEAN: he has done. The outcasting in his eye is so serious a difficult 

Know, J. that he considers it for the welfare of the minor that the minc 

oe should be left in the charge of the paternal grandfather. 

cannot, however, discover from the learned Judge’s judgmeni. 
that he took into consideration certain very important words, 
which are to be found in section 17 of Act No. VII of 1890. ~ 
A Court in appointing a guardian of a minor is to be guided 
by what, consistently with the law to which the minor is 
subject, appears under the circumstances to be for the welfare 
of the minor. Clause 2 of section 17 lays down that in 
considering what will be for the welfare of the minor the Court 
is, inter alia, to have regard to the nearness of kin to the minor. 
Now, as regards nearness of kin, it is self-evident that Musam- 
mat Kaulesra is on a higher footing, if I may use the expression, 
than the paternal grandfather Jorai Kasaundhan. This cir- 
cumstance weighs with greater force when one bears in mind 
the very tender age of the infant. 

Iam fully aware that under the Hindu law it is the sovereign 
who has to protect the rights of a minor, and while that law 
does not apparently contain any positive rules with respect 
to the rights of guardianship, still, as pointed out in Mayne’s 
Digest of Hindu Law, 5th edition, paragraph 192, and Trevelyan 
on the Law Relating to Minors, page 37, the rights of certain 
relations of a Hindu minor have now by practice and custom 
almost acquired the force of law. Mr. Trevelyan writes :—‘‘ The 
rights of the father, and of the mother, after the death of the 
father, have been so long universally acknowledged as to be 
now indisputable.” The outcasting of Musammat Kaulesra 
need not be a consideration. Act No. XXI of 1850, which is 
still law and which has been recognised by this Court in the 
case of Kanhai Ram v. Biddya Ram(?), is sufficient to dispose 
of this objection. There can be little doubt that this outcasting 
is the deliberate work of Jorai Kasaundhan, and it casts a light 
upon his fitness to be a guardian. A man who does not hesitate 
to foul the reputation of his own kindred without cause and to 
follow it up by an outcasting, is not the man that I should select 
to be guardian of an infant child. Even from a-worldly point 

(1) [1875] I. L. R., 1 All, 549. 
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of view, there does not seem much to choose between the condi- 
tion in life of Jorai Kasaundhan and Musammat Kaulesra. 
I gave the parties time, so that if Jorai Kasaundhan had been 
disposed to make amends and bring about the re-admission of 
Musammat Kaulesra, no need for these further orders would 
Kave-atisen. I therefore allow this appeal, set aside the order 
“of the Court below, and direct that Musammat Kaulesra be 
re appointed guardian of the infant in dispute. The appellant 
“will get her costs in all Courts. 
| Appeal decreed. 


f eae 
SUMERA. AND ANOTHER, 


Versus 
PIARE LAL.* 


N.-W. P. Tenancy. Act (No. II of 1901) sections 83 and 85—Landlord and 
tenant—Surrender, notice of. 


The appellants, tenants, applied to the Tahsildar to serve a notice of 
surrender on the respondent zamindar, but they did not state that they 
had already sent a notice of their intention to surrender to the landholder, 
and that he had refused to accept it. 

Held, that the notice served by the Tahsildar on the landholder in 
, compliance with the application of the tenant was not a good notice 
within the meaning of section 85 of the Agra Tenancy Act. The 
Tahsildar had no authority to effect service of such notice upon the 
landlord unless he had refused to accept a notice under section 83. 


Seconp APPEAL from a decree of W. F. Kirton, Esq., District 
Judge of Farrukhabad, modifying the decree of Babu Sitla Bux, 
Assistant Collector. 


The facts are sufficiently set out in the judgment. 
à Defendants appealed. 

Gulzari Lal, for the appellants. 

Govind Prasad, for the respondent. 


The judgment of the Court was delivered by 
Sranuey, C. J.—The question raised in this appeal depends 
upon the true construction of some sections of the Agra Tenancy 
Act of 1901. The plaintiff's claim was to recover from the 
defendants, who are his tenants, three years’ arrears of rent. 
¢ The Court of first instance decreed the plaintiffs claim. in 
respect of the first two years; but in respect of the last year 
E #8, A. 1133 of 1903. 
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Crvin. held that the tenancy had been duly determined within the 
1905. meaning of section 83, andthe following sections of the Act 
— to which we have referred. On appeal the lower, Appellate 


eae Court held that the defendants were liable to pay the three 

Prare Lar. years’ arreas of rent claimed, on the ground that the defendants 

had not given the land-holder, before the Ist of April, a’notice 

in writing of their intention to surrender the holding. Section‘. 
(83) (1) enables a tenant, not bound by alease or other agreement | 
for a fixed period, at the end of any agricultural year to surrender 

his holding ; but sub-section (2) provides that, notwithstanding | 
such surrender, unless the tenant before the Ist day of April ` 
gives to the land-holder notice in writing of his intention to 
surrender, he shall be liable to the land-holder for the rent of 
the holding for the agricultural year next following the date of 
the surrender. Admittedly no notice was in this case given, 
but the appellants rely upon the provisions of section 85 of the 
Act. That section declares that “if the land-holder refuses to 
receive any notice under section 83 or 84, the tenant may, before 
the expiry of the period limited for giving such notice, make 
an application to the Tahsildar, who shall thereupon cause the 
notice to be served on such land-holder, the tenant paying the 
costs of such service.” The appellants rely upon the fact that 
on the 26th of March, that is, six days before the Ist of April, 
they applied to the Tahsildar under section 85 to have a notice 
of surrender served upon the respondent, and that the Tahsildar 
had served the notice accordingly. In making this application 
the appellants did not state that they had already tendered to 
the land-holder a notice of their intention to surrender their 
holding, and that he had refused to receive that notice. The 
land-holder did not in fact refuse to receive any notice. This 
being so, it appears to us that the notice given by the Tahsildar 
was not a good notice within the meaning of the section. A 
tenant can only effect service upon his land-holder under section 
85 in a case in which the tenant has already tendered to his 
land-holder a notice in writing of his intention to surrender, and 
the land-holder has refused to receive the notice. The Act 
provides two days in which a notice of intention to surrender 
may be served, one by the tenant, before the Ist day of April, 
giving the land-holder such notice in writing, and the other, on 
the refusal of the land-holder to receive the notice from the 
tenant when tendered, the latter may then apply to the Tahsildar 
for service of the notice upon the land-holder, and effect service 
through him. There is no authority given to the Tahsildar to 
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effect service upon a land-holder who has not already refused to 
receive the notice tendered under section 83. It was contended 
on behalf pf the appellants that section 86 applied, and that 
inasmuch as no suit had been brought by the landlord to have 
the notice declared invalid, the landlord should be deemed to 
have accepted the surrender. Thisis not the propęr construction 
of the opening words of section 86. That section refers to a 


|. notice such as is contemplated by section 83 or section 85, that 


is, either a notice given to the land-holder before the Ist day of 
April, which he has accepted, or to a case under section 85 where 
the land-holder has refused to accept the notice tendered under 
section 83 and the notice has been served by the Tahsildar. 
The expression “such notice” refers to the notice contemplated 
by either section 83 or section 85. 
For these reasons we dismiss the appeal with costs. 
Appeal dismissed. 


ABDUL GHANI 
versus — 
ABDUL MAJID np orumrs.* 


Cross-objections—Right to urge against co-respondent. 


As a general rule, the right of the respondent to urge cross-objections 
should be limited to his urging them against the appellant, but where a 
suit had been decided, the suit upon a ground common to all the defen- 
dants, and one of the defendants appealed and the plaintiff filed cross- 
objections against the decree. eld, that inasmuch as under section 544 
of the Civil Procedure Code, the Appellate Court could modify or set aside 
the decree in favour of all the defendants, the whole case was opened 
out in appeal, not only between the plaintiff and the defendant who had 
appealed, but also as between the plaintiff and other defendants who had 
been made respondents who in the present case were necessary parties. 


Srconp APPEAL against the decree of J. Sanders, Esq., C.S., 


District Judge, Benares, modifying the decree of J. Larkin, 
Esq., C.S., Assistant Collector. 


Suit for profits. Amount claimed—Rs. 4038-12-33. 


Muhammad Fasih sued his co-sharers under section 165, 
N.-W. P. Tenancy Act, for recovery of his share of profits for 
a part of 1307 Fasli. Among other contentions, the defendants 
(who filed separate written statements) joined in pleading that 
the profits of the sir in their possession should be calculated at 
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Ov. the rate paid by occupancy and ex-proprietary tenants and not 
1905. that paid by tenants-at-will for similar land. The Court of first 
—— instance allowed this plea and passed a decree for Rs. 128-2-7 


BD ze GEN only. Of the defendants, Abdul Majid alone appealed and 
abuL Masry. made the other defendants respondents to the appeal along with 
rs the plaintif. ,The plaintiff filed an objection under Section: 
561, Code of Civil Procedure, regarding the rate at which profits `. 
had been calculated by the first Court. The defendants-respon- . 
dents did not appear. The lower Appellate Court dismissed . 
Abdul Majid’s appeal, but allowed the plaintiff’s objection and 
granted him a decree for Rs. 192-2-7 with costs against all 
the defendants. 
Abdul Ghani, one of the defendants, who was a respondent to 
the appeal in the Court below, appealed to the High Court. 


Mohammad Ishaq (with him S. O. Banerji), for the appellant. 


It is not open to a respondent to an appeal to take objections 
under section 561, Civil Procedure Code, directed against other 
respondents. 

Kallu v. Manni [1900], I. L. R., 23 AIL, 93. 

Gopal Singh v. Keshab Deo [1904], F. A. No. 295 of 1902 (2 A. L. J., 
17). 

aes v. Deomoorat Koer [1908], I. L. R., 30 Cal., 655. 

Bishun Churn Roy v. Jogendra Nath Roy [1898], I. L. R., 26 Oal., 114. 

[BanersI, J. But where the decree objected to is a joint 
decree proceeding upon a common ground, cannot the appellate 
Court modify it as against all the defendants ?] 

Section 544 of the Code does not govern objections taken 
under section 561. Notice of the objection has to be given to 
the appellant or his pleader, that shows that even if the memo. of 
objection be treated as a cross-appeal, it is a cross-appeal as 
against the appealing defendant alone. But it is not a cross- 
appeal; upon the appellant abandoning his appeal the objection 
falls to the ground. The plaintiff submitted to the decree of 
the first Court, and so did we. Abdul Majid alone appealed 
and that gave the plaintiff an opportunity of objection. Had we 
appealed and the plaintiff had taken objection, those objections 
could not be heard if we did not press the appeal. Can the plain- 
tiff be placed in a more advantageous position by reason of the fact 
that we did not appeal but were made respondents to an appeal 
filed by somebody else and had no control over the liligatfon ? 

[Ricuarps, J. But this was a joint decree and you were ne- 
cessary parties to the appeal and also to any decree that the 
appellate Court eventually made.] 
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Reference was also made to 
Upendra Lal Mukerjee v. Girindra Nath [1898], I. L. R., 25 Cal, 565. 


Gokul Prasad (with him M. M. Malaviya), for the respondent. 


The general rule, no doubt, is that a respondent cannot be 
heard «by way of cross-appeal against a co-respondent. But 
there are exceptions. Some of these exceptiong are set out in 


` the judgment in 


Bishun Churn Roy v. Jogendra Nath Roy [1898], I. L. R., 26 Cal., 114 at 120-2. 


_ The following cases are in my favour :— 
Timmayya v. Lakshmana [1883], I. L. R., 7. Mad., 215, 218. 
Mahomed Ameer v. Prankishore Deb [1874], 21 W. R., 338. (1) 


Reference was also made to 
Anwar Jan Bibee v. Azmut Ali [1871], 15 W. R., 26. 
Atma Ram v. Balkishen [1883], I. L. R., 5 AN., 266. 


Where the decree proceeds upon a common ground, section 544 
applies. Consequently, even if the appellant had not been im- 
pleaded as a respondent to the appeal below, the plaintifi’s 
objection could be allowed against him. Here he was a party 
to the appeal, the objection ‘was as much directed against him 
as against Abdul Majid, the case as a whole was opened up by 
both the appeal and the objection, and the Court below was 
right in modifying the decree of the Court of first instance. 


[Banerst, J. Is there not a very recent case on the point ?] 
5. O. Banerji in reply. 


Your Lordship is thinking of 
Kulaikada Pillai v. Viswanatha Pillai [1904], 15 M. L. J. R., 212. 

But there is no decision upon the point there, only some 
obiter. The Madras Court sticks to the view expounded in the 
7 Mad. case, but that view was dissented from in 23 AlL, 93. 

Not a single case has been cited in which a decree has been 
actually passed against some respondents at the instance of 
others under circumstances like these. 

[Baner J. But what about the case in 21 W. R. ?] 


There no decree was made. The District Judge, who had 
refused to entertain the objection raised by the respondent upon 
the ground that it might affect judgment-debtors not parties to 
the appeal, was directed to implead the absent parties, if neces- 
sary,,and by the.objection. The District Judge was wrong, he 
was bound to try the objection as between the actual appel- 
lants and respondent before him, and he had large powers to 

(1) [But See Mooizunnissa v. Mooraree Dhur, 22 W. R., 314.—Ep.] 
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E add parties if he deemed that course necessary for the complete 
1905. adjudication of the question raised before him. ; 
ee Gee The observations in I. L. R., 26 Cal., at 121 were gpiter. 


D The Calcutta High Court bas always been canned to take 
BDUL Masio. a large view of the powers of an appellate Court to pass a deciee 
Ta 7 gaia against whom the plaintiff has not appealed. 
ee, €. g., 
Rup Jaun Bibee v. Abdur Kadir Bhuyan [1904], I. L. R., 81 Cal, 643. 

But that view has not found favour in our Court(’). 

Section 544, Civil Procedure Code, has no application. If the 
plaintiff had appealed against one of the defendants only, the 
decree could not have been modified as against the other defen- 
dants. 

[Ricuarps, J. But in this case the plaintiff could not have 
appealed against one defendant only, he would have been bound 
to implead all the other defendants. ] 

But the plaintiff in this case never appealed. 

An objection under section 561 is a privilege. A plaintiff whose 
claim has been partially decreed, may be content with what he 
has got. But if the other side forces him to an appellate Court, 
he is allowed to come in even after the period of limitation 
prescribed for appealing has expired and ask for more(*). An 
appeal is a creation of statute, and where the plaintiff has not 
availed himself of this right within limitation, he cannot get an 
appeal by a side-wind as against such of the defendants as 
submit to the decree and do not bother him, by reason of some 
other defendant filing an appeal. My client did not appear in 
the Court below and need not have appeared(°). 

The judgment of the Court was delivered by 

Baners1, J. The suit which has given rise to this appeal was 
brought by Muhammad Fasih, plaintiff, for his share of profits 
against five defendants. One of the questions involved in the 
suit was whether the profits of sir land should be calculated at 
the rates of rent paid by tenants-at-will or at the rates paid by 
ex-proprietary tenants. The Court of first instance decided 
against the plaintiff upon that point and decreed a part of his 
claim jointly against all the five defendants. One of these 
defendants, Abdul Majid, alone appealed, making the plaintiff 
and the other defendants parties to the appeal. The plaintiff 

(1) [Vide Farzand Ali Khan v. Bismillah Begam, I. L. R., 27 AN., 23.— 


Ep.} 


danerji, J. 





(2) [CE Ishore Ghose v. Hills, W. R., Sp. no., 49.—Ep.] 
(8) [C£ Goomani Dassia v. Parbutty, 10 W. R., 326.—Eb.] 
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preferred objection under section 561 of the Code of Civil Proce- 
dure, disputing the correctness of the decree of the Court of first 
instancc in so far as it related to the principle upon which the 
profits of sit land were assessed. The lower appellate Court 
held that the objections were valid, and allowed them, thereby 
raising the amount of the decree by about Rs. 94. It is contend- 
ed by the appellant before us that as the plaintif did not 
ia “appeal against him, he was not competent under section 561 
"of the Code of Civil Procedure to prefer objections in regard to 
the decree in so far as it concerned this defendant. The question 
thus raised is no doubt one of some difficulty. After considering 
the rulings upon the point which have been laid before us and 
the arguments addressed to us, we are of opinion that the scope 
of the section was correctly explained in the following observa- 
vations of the learned Judges of the Calcutta High Court in 
Bishun Churn Roy v. Jogendra Nath Roy(').—‘ As a general 
rule, the right of a respondent to urge cross-objections should be 
limited to his urging them against the appellants, and is only by 
way of exception to this general rule that one respondent may 
urge cross-objections as against the other respondents, the. excep- 
tion holding ‘good (we do not attempt to lay down any definite 
exhaustive rule on the point), among other cases, in those in 
which the appeal of some of the parties opens out questions 
which cannot be disposed of completely without matters being 
allowed to be opened up as between co-respondents.” We think 
the present case is an exception to the general rule, and that the 
appeal of one of the defendants opened out questions as between 
the plaintiff and all the defendants, some of whom were the co- 
respondents of the plaintiff. The Court of first instance had 
_ decided the suit upon a ground common to all the defendants. 
' Consequently, under section 544 of the Code of Civil Procedure, 
on the appeal of only one of the defendants, the appellate Court 
could modify or set aside in favour of all the defendants the de- 
cree of the lower Court. The whole case was thus opened out in 
appeal, not only as between the plaintiff and the defendant who 
had appealed, but also as between the plaintiff and other defend- 
ants who had been made respondents apparently because they 
had not joined in the appeal. Having regard to the nature of the 
suit and of the decree passed by the Court of first instance, those 
defendants were necessary parties to the appeal, and complete 
justice could not be done without having them before the Court. 


Under the circvenstances of the case they were to all intents and 
(1) [1898] I. L. R., 26 Cal, 114. 
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. s INAM-ULLA 
versus 
KING-EMPEROR.* 7 
Fabrication of several documents at same time—Charge framed as to some 


—Second trial—Same offence—Revision—Criminal Procedure Code 
(Act V of 1898), sections 403, 439. 


Six documents were fabricated at one and the same time. The peti- 
tioner was charged with the fabrication of these documents, but the charge 
was at first framed only as to three. The petitioner was acquitted by High 
Court. He was subsequently charged with the fabrication of the other 
three. Held that the petitioner was technically liable to be tried a second 
time and could not plead in bar his former trial. Held further that the 
fabrication of all the documents being one single transaction and having 
been treated at the former trial as such, no second trial should take place, 
notwithstanding that there was no legal bar. 


The power under section 439, Criminal Procedure Code, ought to be 
exercised with great care, and with regard to pending trials only in the 
most exceptional cases. ` 


APPLICATION FOR Revision of an order of E. O. E. Leggate Esq., 
Sessions Judge, Bareilly, affirming the order of the Joint Magis- 
trate. 

The facts and argument are fully set out in the judgment. 


C. Ross Alston (with him G. P. Boys and R. Maleomson), for 
the petitioner. 

Assistant Government Advocate (W. K. Porter), for the Crown. 

The judgment of the Court was delivered by 

Rionarps, J.—This is an application by way of revision of the 
order of Joint Magistrate of Bareilly affirmed by the Sessions 
Judge on the 12th of May, 1905. The application to the Joint 
Magistrate was an application to stay certain proceedings against 
the accused or to make such other order as under the circum- 
stances he should think fit. The circumstances of the case are 
little peculiar. It appears that Inam-ulla, the applicant before 
us, was a zamindar who had had certain disputes with some 
of his tenants. Six documents (bonds) were drawn up by 
which ten tenants acknowledged themselves liable to Tajammul 
Husain‘a servant of Inam-ulla. Five of these documents became 
the subject-matter of a prosecution under section 467, read with 


section 114, Intlian Penal Code. 
“Cr, R. 285 of 1905. 
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It was alleged as the case for the prosecution in that case that 
Inam-ulla instigated the fabrication of these six documents, 
and that the name of his servant, Tajammul Husain, was merely 
used as a device to save himself and divert suspicion. THere 
were a number of other persons charged with the commission 
of the offence of forgery and abetment of forgery of these docn- 
ments. At the trial charges in respect of five out of the six 
documents were framed—three against Inam-ulla and two against 
one Maqbul Husain. This trial resulted in the conviction of all 
the persons accused, including Inam-ulla. It is quite clear that 
throughout the prosecution, the accused, and the Judge treated 
the offences as being all one simple transaction, as in fact they 
were. The Court dealt with the whole six documents. The evi- 
dence for the prosecution clearly shows that the whole six docu- 
ments were in fact fabricated at one and the same time. 
(The accused were sentenced as one for a single offence.) The 
decision of the Sessions Judge convicting the accused came up 
on appeal to the High Court, and there again it is quite clear 
from the judgment of the learned Judge that he (without any 
objection being taken) dealt with the whole case and all the six 
documents as involving and being one single transaction. He, 
however, after consideration of the evidence, allowed the appeal 
of Inam-ulla and acquitted him of the offences with which he 
had been charged and of which he had been convicted by the 
Sessions Judge. A prosecution has now been instituted against 
Inam-ulla for a like offence, the only difference being that he is 
charged in respect of the particular documents which were not 
included in the charges framed in the previous trial. It was on 
the institution of this last mentioned prosecution that the appli- 
cation for discontinuance of the proceedings was made to the 
Joint Magistrate, and it is the order on this application which 
the appellant now asks us to revise. 

Mr. Ross Alston, who appears for the applicant, has argued 
two points. He says in the first instance that under section 403 
of the Code of Criminal Procedure, the applicant is not lable to 
be tried again, he having been tried and acquitted in the previous 
trial. The second part of his argument is that if section 403 
does not apply, owing to the technical fact that no charges were 
framed at the previous trial in respect of the three documents in 
respect of which he is now being prosecuted, he is neveftheless 
entirely within the spirit and principle involved and-set forth in 
section 403, and accordingly he asks us that in, the exercise of 
the powers conferred on the High Court under section 439 of the 
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Code of Criminal Procedure, this Court should carry out the Oman 


principle of section 403 and prevent what is in effect a second 1905. 
trial of tle applicant for the same offences. Having regard to i ae 
the fact that the applicant might have been tried in respect of x Si 5 


all these documents in the one trial and that charges were not Kine-Eur 
framed in respect of all these documents under section 235 of  Pishards 
the Code of Criminal Procedure, we consider that applicant is 
` certainly technically liable to be tried a second time and cannot 
plead in bar of the present prosecution that he has already been 
acquitted. Section 403, sub-section (2), as pointed out in the 
course of the argument, provides that “a person acquitted or 
convicted of any offence may be afterwards tried for any distinct 
offence for which a separate charge might have been made 
against him on the former trial under section 235, sub-section 
(1).” On the second point of Mr. Alston’s argument we agree 
with him that the fabrication of all these documents, as alleged 
by the prosecution, was infact one single transaction. We are 
also satisfied that the Judge, the prosecution, and the accused in 
the previous trial treated the matter as one transaction. If it 
were necessary, we could refer to a number of passages in the 
judgment from which this clearly appears. It is sufficient to 
refer to the order of the Sessions Judge where he sentences Inam- 
ulla to ten years in respect of the three charges that were then 
framed. This being so, and it being conceded that if charges 
had been framed in respect of all the six documents in the first 
trial, no second trial could have taken place, we think that no 
second trial should now take place, notwithstanding that 
there is no legal bar. The power under section 439 ought 
no doubt to be exercised by this Court with great care, and cer- 
tainly with regard to pending trials it is only in most exceptional 
cases that the power should be exercised. However, in the pre- 
sent case, if we are to exercise our powers at all, we should do 
so at once, and we accordingly think that under all the circum- 
stances of this case we should now order that no further proceed- 
ings shall be taken. 

We accordingly set aside the order of the Joint Magistrate and 
the Sessions Judge of which the applicant complains, and direct 
that the prosecution now pending against the applicant shall be 
discontinued. If the applicant is on bail, his bail shall be dis- 
charged. 








Order quashed, 
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KAMTA NATH . 
versus i 
CHAIRMAN, MUNICIPAL BOARD, ALLAHABAD.* 


N-W. P. Municipal Act (I of 1900), sections 3, 87—“ erect or 
re-erect ”, meaning of—Canvas sereens—offence. 


The Municipal Act is an Act which encroaches on the rights of the 
subject as regards property. The recognised rule of interpretation in 
such a case is that any words contained in it should be interpreted if 
possible, so as to respect such rights. Hough v. Windus, 12 Q. B. D., 224 
referred to. The word ‘erect’ in section 87 of Act I of 1900 is never used 
except with some idea of permanence attached to it, and the ‘addition’ 
contemplated in section 3, clause (9), is an addition of structures of perma- 
nence and utility. Act I of 1900 does not refer to material of such 
temporary and flimsy quality as canvas and sirki and any person en- 
closing a space with kanaats is guilty of no offence. 

If the intention of the Municipality, under the rules framed by it under 
clause 2, section 87, was to hold persons enclosing a space with canvas 
screens as offenders, then the rule was ultra vires. 


CRIMINAL Revision against the order of GQ. B. Lambert, Esq., 
Joint Magistrate of Allahabad. 


Facts and arguments appear fully from the judgment. 
Sir Walter Colvin and Durga Charan Banerji, for the applicant. 
Government Advocate (W. Wallach), for the Crown. 


The following judgment was delivered by 

Kxox, J—Babu Kamta Nath has been convicted of an offence 
under a rule made by the Municipal Board of Allahabad in 
pursuance of powers which the Board conceive have been 
given them under Act No. I of 1900; he has been sentenced to 
pay afine of Rs.10. The rule against which he has offended 
is a rule which the Municipal Board passed under clause (b) 
of section 87 of the above-named Act. The rule was confirmed 
by the Local Government. It runs as follows:—‘‘ The Muni- 
cipal Board of Allahabad hereby requires, with reference to 
clause (b) of section 87 of the North-Western Provinces and 
Oudh Municipalities Act, 1900, that its previous sanction be 
obtained to the erection or re-erection of any building in the 
Civil Station.” I am asked to revise the conviction and sentence 
on the following gounds:—First, that no offence has been com- 
mitted and that the learned Magistrate has put a wrong construc- 

* Or. R. 183 of 1905. 
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tion on the words. “erect or re-erect any building ”; secondly, 
that if the rule is capable of this construction, it is a rule which 
the Municipal Board had no power to pass under any provision 
given them under the statute. These two objections I propose 
to consjder together. Section 87 of Act No. 1 of 1900 autho- 
rizes a Municipal Board to require a person who intends to 
` erect or re-erect any building to: submit before such erection 
‘or re-erection a sufficient plan or specification of the building 
which he so intends to erect or re-erect together with a site 
plan and other reasonable details. 

The expression “erect or re-erect any building” has been de- 
fined in the Act, vide section 3, clause 9. The prosecution 
contend that the case falls within sub-division (d) of section (3), 
clause (9), and that by adding certain structures to his building, 
Kamta Nath has erected a building without first obtaining the 
sanction required by the rule confirmed by the Local Govern- 
ment under date the 14th November, 1901. The structure 
which Kamta Nath has erected is thus described in the judg- 
ment, t.e., “Babu Kamta Nath has enclosed a small space adjacent 
to his bungalow by means of kanats or canvas screens.” I 
cannot find whether the space so enclosed has been roofed in 
any way, but the question whether it has been so roofed or not, 
does not affect my decision. 

Act No. I of 1900 is an Act passed by the Local Government ; 
it is an Act which in many of its provisions, and especially in the 
provision which I have to consider, encroaches on the rights 
of the subject as regards property. The recognised rule of 
interpretation in such a case is that any words contained in it 
should be interpreted, if possible, so as to respect such rights. 
See Hough v. Windus.) “It is presumed”, I quote from 
Maxwell on the interpretation of Statues, 3rd edition, at p. 399, 
“where the objects of the Act do not obviously imply such 
an intention,. that the Legislature does not desire to confis- 
cate the property or to encroach upon the rights of persons; and 
it is therefore expected that if such be its intention, it will 
manifest it plainly, if not in express words, at least by clear 
implication, and beyond reasonable doubt. Itis a proper rule 
of construction not to construe an Act of Parliament as interfer- 
ing with or injuring persons’ rights, without compensation, 
unless one is obliged so to construe it.” 

Considering section 87 of Act No. I of 1900 in this light, the 


first point to note is that this section does restrict the natural 
(1) [1884] 12 Q. B. D., 224, 
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rights of an individual to erect or re-erect a building on land 
which is his property. The words “erect or re-erect” are not 
without significance and must be given their full value when I 
come to consider what is meant by the addition of a strucfure 
toa building. Is the enclosure of a space, as the prosecution 
contend, an addition of structures to his building ? 

No one would contend for a moment that if Babu Kamta Nath 
had laid a pile of canvas structure on the ground, he would 
thereby have come within the range of the definition “ erecting a 
building.” 

The addition aimed at, as the word “ erect” shows, is an addi- 
tion which is raised into an upright position or set up further. 
If the word “erect” be studied in Murray’s Dictionary, vide Vol. 2, 
p. 268, it will be seen that the word is never used except with 
some idea of permanence attached to it, and agreeing with this 
definition of the word I hold that the addition which is contem- 
plated in section 3, clause 9 (d), is an addition of structures of 
permanence and utility, in short, of structures ejusdem generis 
with the words “ Rooms, buildings, out-houses.” Each one of these 


words carries with it an idea of permanence and utility which 


J fail to find is the mere enclosing of a space by canvas screens. 
Again, while it is true that the word “structure” has a 
significance which may be made to extend to any mass of any 
material piled one upon another, I find, by referring to Webster’s 
International Dictionary (in this case I have not the advantage 
of being able to refer to Murray’, that while “structure” means 
that which is built, a building, the author of the Dictionary adds, 
especially a building of some size or magnificence, an edifice, 
it may be reasonably doubted whether the Legislature did 
intend the word “structure” here to have exclusive reference 
o “huildings of size and magnificence.” It is equally impro- 
bable that they intended the word to refer to enclosures made 
by the use of materials such as canvas screens. To suppose that 
the Legislature intended that any man who wished to enclose 
a space with “sirki” protection, such as may be seen any day 
within the Municipal limits of Allahabad erected for the shelter 
of punkah coolies from heat or rain, must before doing so apply 
to the Municipal Board for sanction (and yet according to the 
prosecution such an act would be the erection of building within 
the meaning of the statute), is an interpretation ad absurdum. 
The prosecution in their argument did not repudiate such an 
interpretation. The answer made was that the Municipal Board 
could be trusted to exercise its powers with discretion, that they 
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never did and never would prosecute a person who had made - 


such an enclosure without sanction. Itis, however, no answer at 
all. Hither the person making such an enclosure without the 
sartction does or does not commit an offence. The law-loving 
citizen is presumed to avoid the commission of offences whether 
they bé or be not followed up by a prosecution. 

If such enclosing is an offence, the person enélosing would 
. have, every time he puts up a shelter for his punkah coolie or his 
gardener, to go through the burden of applying to the Municipal 
Board and awaiting their sanction for a whole month before he 
could venture to make the enclosure. If the law intended to 
restrict the rights of Municipal citizens of Allahabad in this 


manner, its intention should have been plainly manifested and . 


put beyond reasonable doubt. My attention has been called to 
section 3, clause (s) of the city of Bombay Municipal Act of 1888, 
p. 199, in which the word building is defined as including a 
house, outhouse, stable-shed, hut and every other structure, 
whether of masonry, bricks, wood, mud, metal or any other mate- 
rial whatever. I am not called upon to construe these words. 
I only note that while these words are apparently of wider extent 
than anything to be found in Act No. I of 1900, they do not 
contain reference to material of such temporary, and I might 
almost add, flimsy quality as “ canvas and sirki.” Even if similar 
words were to be found in Act No. I of 1900, I should, applying 
the principle ejusdem generis, hesitate to make them include 
material of canvas. Much more do I hesitate when I find the 
Legislature making use of no such extended language. 

Passing to the further contention raised by the applicant, I 
agree that if the intention of the Municipality was to require 
under its rule persons who wish to enclose a small space with 
canvas screens as offenders under the rule above cited such a 
rule, looking to the whole scope and. intent of section 87, was 
ultra vires. 

Section 87 empowers the Board when considering whether 
sanction should be given to a building to direct how much of 
a free passage or way should be left in front of the building, 

- what is to be the method of ventilation, the position of the 
drains, the level or width of foundation. They are to refuse 
sanction if the erection would be prejudicial to the health, safety 
or convenience of the public or of persons residing in the vicinity. 
They are empowered to ask for site plans with details. It is 
impossible to suppose that those who framed section 87 intended 
it to apply to acts such “as ‘the~.enclosing of a space with screens 
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of canvas which must of necessity be-removed during the rains 
of each year. This would indeed be the using of an ironsmith’s 
hammer to crack a nut. It was contended by the prose ecution 
that it would not be difficult to conceive that the ent» ing of 
spaces with canvas screens might in the cold weather be ox ded 
so far as to be prejudicial to the health, safety or convenieno, ‘of 
the public. *This may be so, and it is for the Municipal Boat 
to consider whether such acts cannot be guarded against under ., 
more specific rules made under some other provisions of Act 
No. 1 of 1900. 

I hold that section 87 of the Act was not intended to have 
reference to the act now complained of. 

I accordingly set aside the conviction and sentence, and direct 
that the fine or any part of it, if paid, be refunded. 

M. L. N. Conviction quashed, 


PARSANNI 
versus 
NARAINI.* 


Civil Procedure Code (Act XIV of 1882), ss. 43, 873 —Suit based on 
compromise not barred. 


Where a suit for possession was based on a compromise which did not 
expressly reserve a right of suit in future, the plaintiff would not be 
barred under s. 43 of the Code of Civil Procedure of the right arising out 
of the deed of compromise. 

Gupta Narain Das v. Bijoya Sundari Debya, [1897] 2 O. W. N., 663, 
referred to. 


SECOND APPEAL against the decree of R. P. Dewhurst, i 


‘District Judge of Saharanpur, affirming the decree of Pandit 


Kanahya Lal, Munsif. 


Action in ejectment based on a deed of compromise filed in a 
previous suit. The property now in dispute was not part of the 
subject-matter of that suit, but the compromise related to it as 
well. 

The plaintiff's claim having been ‘decreed, the defendant ap- 


` pealed principally upon the ground that under section 375 of 


the Civil Procedure Code such portion of the compromise as was 
outside the scope of the former suit and the decree therein 
was not enforceable. 

l “5. A. No. 391 of 1903. 
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P. C. Chatterji (with him M. M. Malaviya,) for the appellant. 
L. M. Banerji (for 8. C. Banerji), for the respondent. 
The judgment of the court was delivered by 


Knox, J.—This second appeal arises out of a suit brought by 
Musammat Naraini for possession of a certain share of mauza 
- Pirahari. She bases her right to the share both upon title and 
- upon a deed of compromise, which was entered into in a previous 
suit between the parties on the 17th of July, 1899. If her right 
had been based on title alone, the provisions of section 43 of the 
Code of Civil Procedure might have been an obstacle in the plain- 
tiffs way. As regards the compromise, section 43 cannot bar any 
right of action which arises out of the deed of compromise. The 
appellant did not in her written statement say that she was 
ignorant of the terms entered in the compromise or of the 
way in which the previous suit had been decided. She did 
not go into the witness-box. She has taken advantage of the 
terms of the compromise so far as they are favourable to her. 
We think the Courts below were right in holding that it was 
binding on her. The learned vakil for the appellant relied upon 
section 375 of the Code of Civil Procedure and on certain rulings 
under that section. The rulings which he cited are not in our 
opinion relevant to the present case. The ruling which is really 
in point and which is in favour of the respondent is that of Gupta 
Narain Das v. Bijoya Sundari Debya(*). The facts of that case 
are similar to those of the present case, the only difference being 
that in the Calcutta case the right of suit on the compromise was 
expressly reserved. In our opinion the plaintiff has a right of 
suit on the contract expressed in the compromise independent of 
any right expressly reserved. These findings render the other 
pleas in appeal without any force. We dismiss the appeal with 
costs, including fees on the higher scale. 

S. 0. B. Appeal dismissed. 

(1) [1897] 2 C. W. N., 663. 
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GANGA PRASAD mo? : 
versus 
. AJUDHIA PRASAD AND OTHERS.” 
Muhammadan Law—pre-emption—talab-i-ishtishhad to. be strictly performed. 


Where in a suit for pre-emption under the Muhammadan Law it ap- 
peared that both the demands were performed in the presence of certain’ 
persons, who simply happened to be present and had not been invoked as 
witnesses for the purpose, held, that it was not a sufficient performance 
of the talab-i-ishtishhad in accordance with the Muhammadan Law. Tssur 
Chandar Shaha v. Mirza Nisar Husain, W. R., 1864, p. 351, followed. 

SECOND APPEAL against the decree of C. SreeL, Esq., Distri ict 
Judge of Shahjahanpur, affirming the decree of M. Mubarak 
Husain, Munsif. 


Suit for pre-emption. 


Defendant’s plea: the requisite demands not ETAT ac- 
cording to Muhammadan Law. 


This plea being allowed by the lower appellate Court, the 
plaintif appealed. , 
Sarat Chandra Chaudhri (for J. N. Chaudri), for the canelo 


Karamat Husain and Gobind Prasad, for the respondents. 


The following judgment was delivered by 

Bangsri, J.—This is an appeal against the decree of the Court 
below dismissing the plaintiffs claim for pre-emption based upon 
the Muhammadan law on the ground that the plaintiff had not 
performed the talab-i-cshtishhad in compliance with the rules of 
Muhammadan law. We think that the learned J udgé of the 
Court below was right. The plaintiff was bound not only to 
make an immediate demand, but also to make a second demand 
by invoking witnesses. In this case what took place was that 
the first and second demands were made in the presence of cer- 
tain persons. Those persons were not taken to the spot, nor 
were they asked to be witnesses to the demand. They were 
persons who simply happened to be present. That being so, the 
talab-i-ishtishhad was not performed in the manner required by 
Muhammadan law as laid down in Chapter II of the Hidaya, 
Book 38. Our view is supported by the ruling in Issur Chandar 

* 5. A. No. 841 of 1903. , 
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Shaha v. Mirza Nisar Husain.) That was a case very similar 
to the present, and it was held that the plaintiff had not duly 
performed the second ceremony of affirmation by witnesses, al- 
théugh when he expressed his desire to purchase there were 
witnesses present. The appeal therefore fails, and is dismissed 
with costs. 
S. 0. B, Appeal dismissed. 
(1) W.R., 1864, p. 351. 





MAHARAJA OF VIZIANAGRAM 
versus 
NIRANJAN MUKERJI AND ANOTHER.” 

Civil Procedure Code (Act XIV of 1882), section 257A—~Sanction of 
Court—Mortgage executed without permission to discharge the decree— 
Agreement upheld. f 
Where parties without the sanction of the Court enter into an agree- 

ment, the effect of which is not merely to suspend but to discharge the 

decree, the agreement so made does not offend against the provisions 
of section 257A of the Code of Civil Procedure. 
Lalji Singh v. Gaya Singh, I. L. R, 25 All, 317, followed. Dan 

Bahadur v. Anandi Prasad, I. L. R., 18 AIL, 435, distinguished. 

First APPEAL against the decree of Babu Achal Behari, Subor- 
dinate Judge of Benares. 


Suit for sale on foot of a simple mortgage. 
The material facts appear from the judgment. 
J. N. Chaudri and 8. O. Banerji, for the appellant. 


Sundar Lal and Muhammad Ishaq (for whom L. M. Banerji), 
for the respondents. 


The following judgment was delivered by 


Sranuey, C. J.—In view of the decision of a Full Bench of 
this Court in the case of Lalji Singh v. Gaya Singh(’) this appeal 
must be allowed. The plaintiff brought the suit out of which 
the appeal has arisen for sale of property which was hypothecat- 
ed in his favour by a mortgage of the 7th of August, 1897. The 
consideration for that mortgage was the discharge of two decrees 
which were held by the plaintiff against the defendants, and also 
a further sum which was advanced at the date of the execution 
of the mortgage. It is clear from a perusal of the mortgage that 


*F. A. No, 294 of 1902. 
(1) [1903] 1. L. B., 25 AlL, 317. 
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it was executed asan adjustment and in satisfaction of the two 
decrees as also in consideration of a further advance. Imme-. 
diately upon its execution the decrees were Satisfied, and the 
decree-holder could not thereafter take any proceedings * to 
execute them. The learned Subordinate Judge dismissed the 
suit on the ground that no permission to enter into tfe deed 
of mortgage had been given by the Court, and so the deed 
offended against the provisions of section 257A of the Code of , 
Civil Procedure. At the time when the lower Court’s judgment 
was delivered, this Court had not delivered judgment in the 
appeal—Lalji Singh v. Gaya Singh. The learned Subordinate 
Judge relies upon an earlier decision of this Court, namely, 
the case of Dan Bahadur v. Anandi Prasad(*). The facts of 
that case, as has been pointed out in the judgment in the case 
of Lalji Singh v. Gaya Singh, are clearly different from the 
facts of the present case, inasmuch as in the case of Dan 
Bahadur v. Anandi Prasad, the decrees were not satisfied by the 
new agreement entered into but remained capable of execution. 
The operation of the decrees was suspended only, they were 
not discharged. In the present case the decrees were dis- 
charged by the new agreement. Under these circumstances 
the appeal must be allowed, and, as the case has been disposed 
of upon a preliminary point, and as we have reversed the deci- 
sion upon that point, we remand the case to the lower Court with 
directions that it be readmitted under its original number in 
the register and be determined on the merits. The plaintiff is 
entitled to his costs of this appeal. All other costs will abide 
the event. i , 
8. 0. B. Decree reversed.—Cause remanded. 
(1) [1896] I. L. R., 18 AIL, 435. 
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š ' MATA DIN AND OTHERS, 
VETSuUS 


JAMNA DAS AND OTHERS.” 


Civil Procedure Code (Act XIV of 1882), section 562—“ preliminary point”, 


meaning of. 


The term ‘preliminary point’ is not confined to such legal points 
only as may be pleaded in bar of suit, but comprehends all such points 
as may have prevented the Court from disposing of the case on the 
merits, whether such points are pure questions of law or pure questions 
of fact. 


Sheoambar Singh v. Lallu Singh, I. L. R., 9 AlL, 30 (£ n.), and Ram 
Chandra Joshi v. Hazi Kassim, I. L. R., 16 Mad., 207, followed. 

The suit in this case was based on an award. The Court of first 
instance framed four issues out of which it tried a portion only of the 
first and dismissed the suit holding the claim barred by limitation, as it 
was of opinion that the acknowledgment relied upon was not genuine, 
The Court of Appeal reversed the finding as to the acknowledgment 
and remanded the suit for trial of the issues. 

Held that the order of remand under section 562 of the Code of 
Civil Procedure was right; that the intention of the Legislature by 
amending the section by Act No. VII of 1888 was that a wider inter- 
pretation should be put on the section. 


APPEAL FROM ORDER of Munshi Mata Prasad, Officiating District 


Judge of Cawnpore, reversing the decree of Babu Bipin Behari 
Mukerji, Subordinate Judge. 


Suit to recover money due under an award. 

The facts appear from the judgment. 

W. K. Porter, for the appellant. 

Haribans Sahai, for the respondent. 

The following judgment was delivered by 

BaNeERJI, J.—This is an appeal from an order of remand 
made under section 562 of the Code of Civil Procedure. The 
plaintifis-respondents brought their suit for recovery of a 
certain sum of money on the basis of an award of arbitrators, 
In the alternative they claimed the same amount as due to them 
on the basis of an alleged compromise which had taken place 
during the pendency of the proceedings before the arbitrators. 
There were three defendants, of whom Nos. 2 and 3 were no 
parties to the arbitration proceedings. The Court of first 
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instance framed four issues, the first of which was as follows :— 
“ Whether the arbitrators made and pronounced the award sued 
upon ; and whether it can be enforced against the defendants 
Nos. 2 and 3.” The Court tried the first portion of the issie, 
and came to the conclusion that the award was invalid and 
could not be enforced against any one of the defendañts. It 
then proceedeð to consider the question of the compromise, and `, 
held that the claim as based on it was barred by limitation, the . 
Court being of opinion that a note of hand, which, it was alleged, 
saved the operation of limitation, as it contained an acknowledg- 
ment of liability, was not genuine. Upon appeal the lower 
appellate Court, differing from the Court of first instance, held 
that the award was a valid document and could be enforced. 
It was also of opinion that the note of hand, on which the 
plaintiffs relied, was a genuine document. As the Court of first 
instance had not tried a portion of the first issue and also the 
second and third issues which related to the other questions 
arising in the suit, it remanded the case under section 562. In 
the view which the Court of first instance took of the first issue, 
it was unnecessary for it to try the other issues to which we have 
referred. 

It is contended on behalf of the appellants, the defendants to 
the suit, that the suit had not been decided by the Court of first 
instance upon a preliminary point and that consequently the lower 
appellate Court acted beyond its jurisdiction in remanding the 
case to the Court under the provisions of section 562. This leads 
us to the question what is meant by the words “a preliminary 
point, ” in section 562 of the Code of Civil Procedure ? The ques- 
tion is one not free from difficulty. -If the matter had to be decid- 
ed upon the provisions of section 562 as the section stood before 
its amendment by Act No. VII of 1888, there might have been 
considerable force in the argument of the learned counsel for 
the appellants ; but since the amendment of the section, and the 
omission from it of the words “so as to exclude any evidence 
of fact which appears to the appellate Court essential to the 
determination of the rights of the parties”, we must take the 
Legislature to have intended that a wider meaning should be 
attached to the words than they would ordinarily bear. The 
section has been considered by this Court and other High Courts. 
In Sheoambar Singh v. Lallu Singh(}) Mr. Justice Mahmood 
held as follows :—“ The expression ‘preliminary point’ used 
in that section is not confined to such legal points only as may 

(1) [1886] I. L. R., 9 All, 30, foot-note, 
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be pleaded in bar of suit, but comprehends all such points as 
may have prevented the Court from disposing of the case on the 
merits whether such points are pure questions of law or pure 
quéstions of fact.” The same view was held by the Madras 
High Conrt in Ramachandra Joshi v. Hagi Kassim ('). In 
that cage Mr. Justice Best said, at page 212 :—“ I take it that 
a suit is disposed of on a preliminary point withif the meaning 
of section 562 when by reason of the decision on one or more 
of the issues recorded in the case there has been no necessity 
for the consideration of the other issues ; and that if in such a 
case the appellate Court finds that the issues considered have 
been wrongly decided and the suit in consequence wrongly 
dismissed, and that a consideration of the other issues is necessary 
for a proper disposal of the suit, a remand is allowable.” We 
think that the interpretation so put upon the words “ preliminary 
point” is at least a convenient one and was probably what the 
‘Legislature intended when it amended section 562. As the 
Court of first instance did not decide this case upon the merits 
in consequence of the conclusion at which it arrived on the 
question of the validity of the award, and also on the question 
of limitation, we think the Court below acted within its jurisdic- 
tion in remanding the case under section 562. 

We accordingly dismiss the appeal with costs, which will 
include fees on the higher scale. 

Appeal dismissed. 
(1) [1892] I. L. R., 16 Mad., 207. 


JANKI PRASAD 
versus 


BALDEO PRASAD,* 


Pre-emption—-Wajib-ul-arz, construction of—uncle not included in the 
category of bhai hakiki or bhatija hakiki. 


Where a wajib-ul-arz gave a right of pre-emption on transfer of share, 
first, to bhai bhatija hakiki, then to bhai chachazad who may be a co- 
sharer of the vendor, then to the co-sharers of the patti and so on, it was 
held that the uncle of the vendor had no preferential right to pre-empt 
over.the vendee, who was a first cousin of the vendor, inasmuch as he was 
neither a bhai kakiki nor a bhatija hakiki. 

Semble—A reciprocal right to pre-empt is not to be implied where the 
document is silent. 
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Orin. SECOND APPEAL against the decree of Pandit Raj Nath Sahib, 
1903. Subordinate Judge of Mainpuri, confirming the decree of Khwaja 
uw Abdul Ali, Munsif, : 

ANKI PRASAD 7 : , 

v. Suit for pre-emption. 
LDEO PRASAD. The facts appear from the judgment. . 
Aikman, J. Sital Prasad Ghosh, for the appellant (defendant-vendee). 
Madan Mohan Malaviya, for the respondent (plaintiff-pre- . 
emptor). 


The following judgment was delivered by 


AIKMAN, J.—This is an appeal by the vendee-defendant in a 
pre-emption suit. One Gokul Prasad sold to his first cousin viz., 
to the son of his father’s brother, the property in dispute. The 
respondent, Baldeo Prasad, claimed a right to pre-empt this pro- 
perty on the strength of the wajib-ul-arz. Baldeo Prasad is the 
uncle, i.e., own brother of the fathers of the vendor and vendee. 
The wajib-ul-arz provides that when a co-sharer wishes to sell he 
must first offer the property to his own brother and nephew (bhai 
bhatija hakiki), next to his first cousin (bhat chachazad) who may 
be a co-sharer of the vendor, after that to the co-sharers of the 
patti, then to the co-sharers in the thok and to the sharers in the 
village. It will be seen that here we have no mention of the 
uncle of the vendor having any preferential right to pre-empt. The 
learned Subordinate Judge says, “ that he is of opinion that the 
own uncle should be placed in the same category in which the 
own cousin is placed.” It is somewhat peculiar that he did not 
give effect to this view; for if it is correct, the plaintiff has not 
any preferential right over the vendee. For the respondent, it is 
argued that the intention of the framers of the wajib-ul-arz was to 
include uncles in the first category. If this is so, it is to be re- 
gretted that they did not give effect to their intention. An uncle 
is neither a bhat kakiki nor is he a bhatija hakiki. It might 
have been expected that when a nephew was given a right to 
pre-empt, a reciprocal right would be given to an uncle; but I 
can only construe the document as it stands, and in my opinion 
it does not give the plaintiff any preference over his nephew, the 
defendant. I allow the appeal, and setting aside the decrees of 
the Courts below, dismiss the plaintiff's suit with costs in all 


Courts. . 
L. M. B. l Appeal decreed. 
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: : KHATUN BIBI 
. VErsSuUsS 
SAYIDA BIBI.* . 


Pre-emption—W ajib-ul-arz—interpretation—‘ for such price as a 
stranger may pay’. 

Jn a suit for pre-emption founded upon the wajib-ul-arz the plaintiff, 
being a co-sharer in the same patti with the vendor, claimed priority over 
the vendee who was simply a co-sharer in the village. The pre-emptive 
clause in the wajib-ul-arz began with the recital “for such price as a 
atranger (ghair shakhs) may pay”. 

Held, that the intention was that only when the sale was made to a 
stranger, the right of pre-emption would arise. Sheo Balak Singh v. 
Lachmidhar, I. L. R., 23 AlL, 427, followed. Sukhdeo Singh v. Bahadur 
Singh, A. W. N., 1904, 104, distinguished. 

Szconp APPEAL against the decree of ©. Rustamji, Esq, Dis- 
trict Judge of Allahabad, reversing the decree of M. Abbas Ali, 
Subordinate Judge. 


Suit for pre-emption. 
Question of construction of a wajib-ul-arz. 
L. M. Banerji (for Moti Lal Nehru), for the appellant. 


Gulzari Lal, for the respondent. 

The following judgment was delivered by 

BaNeERJI, J.—The only question in this appeal, which arises 
out of a suit for pre-emption brought on the basis of a wajib-ul- 
arz, is that of the interpretation to be put on that document. 
It is difficult to distinguish this case from that of Sheo Balak 
Singh v. Lachmidhar('). Each case must depend on the terms 
of the particular wajib-ul-arz° on which the suit is founded. In 
this case the purchaser is a co-sharer in the village, but not in 
the same. patti with the vendor. The plaintiff pre-emptor is a 
co-sharer in the patti. It is for this reason that the plaintiff 
claims priority over the vendee. The question is whether a 
right of pre-emption arises under the wajib-ul-arz of the village 
in question, unless a sale is made to a person who is stranger to 
the village. The clause in the wajib-ul-arz relating to pre-emp- 
tion begins with the recital that “for such price as a stranger 
(shakhs ghair) may pay,” pre-emption may be claimed by the 

#8, A. No. 547 of 1903. 
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three classes of persons mentioned in the document. The inten- 
tion, therefore, seems to be that only when the sale is made to a 


- stranger, the right of pre-emption arises. In this respect the 


provisions of the wajib-ul-arz are different from those of the 
wajib-ul-arz in the case of Sukhdeo Singh v. Bahadur Singh, re- 
ported in the Weekly Notes of 1904, at page 104, and in the other 
case reported in the foot-note on page 105.(*) The wajzb-ul-arz 
in each of those cases made no reference to a stranger, but simply 
provided that the price to be paid by the pre-emptor was to be 
the same as that paid by any other person, that is to say, by any 
other purchaser, whether a stranger or not. The use of the 
word “ stranger” in the wajib-ul-arz in the present case indicates, 
as I have already said, that no right of pre-emption could arise 
unless the sale was to a stranger. The lower appellate Court, 
therefore, placed a right of interpretation on the wajib-ul-arz, and 


I dismiss this appeal with costs. 
Appeal dismissed. 


(2) [1904] 1 A. L. J. R., 272 and 274, foot-note. 
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SALIG RAM 
versus 
KALI SHANKAR.* 
Pre-emption—co-sharers having equal rights—decree for half of the 
property in favour of each—justice, equity and good conscience. 
In a suit for pre-emption by co-sharers who possessed equal rights, the 
lower Court had awarded to each a decree for a half share in the pro- 


perty. 
Held, that the decree was right, being in accordance with the rules of 


justice, equity and good conscience, which, in the absence of any statutory 
enactment, must be applied. Jai Ram v. Mahabir Rat, I. L. R., 7 AlL, 
720, and Man Khan v. Mamur Khan, [1886] A. W. N., 56, followed. 
SECOND APPEAL against the decree of M. Aziz-ul-Hasan, Sub- 
ordinate Judge of Mainpuri, affirming the decree of B. Keshab 
Deo, Munsif of Phapund. 
Suit for pre-emption. 
The facts appear from the judgment. 
Lakshmi Narain for the appellant. 
Sundar Lal and Baldeo Ram for the respondent. 


The following judgment was delivered by . . 
Banengt, J.—One Mutsaddi Lal having got a decree for fore- 
closure, a suit for pre-emption was brought, in respect of the 
#5. A. No. 699 of 1903. 
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property to which the decree related, by the appellant Salig Ram. 
On the 18th of December, 1902, the respondent, Kali Shankar, 
also brought a suit for pre-emption in respect of the same pro- 
petty. Omx’that date the suit brought by Salig Ram was com- 
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promised by him and by the vendee, with the result that in Kan Sue 


accordance with the compromise a decree for pre-emption was 
made in favour of Salig Ram, although that date was the date 
. fixed for settlement of issues only and not for final disposal. If 
the suit brought by Kali Shankar on the 18th of December, 1892, 
was filed after Salig Ram had got his decree, Kali Shankar's 
claim would manifestly be too late, because it has been found 
that both he and Salig Ram had equal rights of pre-emption. 
Salig Ram was added as a defendant to Kali Shankav’s suit. He 
contended that he had already obtained his decree when Kali 
Shankar's suit, the one out of which the present appeal arises, 
was filed. The Court of first instance found in his favour and 
dismissed the suit. The lower appellate Court has come to a 
different conclusion upon that point. It was not satisfied that 
the suit of Salig Ram had been disposed of before the plaint in 
Kali Shankar’s case was filed. On the contrary, it was of 
opinion that whilst the suit of Salig Ram was pending, Kali 
Shankar brought his suit, That being so, the suit of the plain- 
tiff, Kali Shankar, was not open to the objection that he had 
brought his suit after another co-sharer, who had equal rights 
with him, had already obtained a decree. The lower appellate 
Court has decreed one-half of the property to Kali Shankar on 
the ground that both he and Salig Ram have equal rights of 
pre-emption. This decree isin accordance with the rules of 
justice, equity and good conscience, which, in the absence of any 
statutory enactment, must be applied to a case like this. This was 
the rule which was followed in Jai Ram v. Mahabir Rai.() The 
learned vakil for the appellant referred to the case of Man Khan 
v. Mamur Khan(?). That case has no bearing upon the question 
which arises in this case. That was a suit in which both 
the pre-emptor and the vendee were co-sharers and the pre-emptor 
had no better right than the vendee. It was rightly held that 
the plaintiff could not successfully maintain a claim for pre- 
emption under those circumstances. The Court below was right, 
and I dismiss this appeal with costs. 
` l : Appeal dismissed 
(1) [1885] I. L. R., 7, AI, 720. 
(2) A. W. N., 1886, 56. 
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DAMODAR DAS ‘ ; 
Versus 
GIRDHARI DAS.* ? 


Transfer of Property Act (IV of 1882), section 54—Indian Regis- 
tration Act (III of 1877), section 17—Sale of profits—intangible 
thing—registration— suit against Misjoinder. 

Plaintiff, an assignee of the profits of a certain year under an un- 
registered sale-deed, claimed those profits in a suitto which he implead- 
ed the successor of the deceased lambardar and his vendors as defen- 
dants, Plea: Misjoinder and registration. 

Held, that (1) there was no misjoinder, the plaintiff having alleged his 
relief to exist jointly against all the defendants. 

(2) (a) Section 17 of the Registration Act does not apply, as the sale- 
deed in question did not purport to convey any right, title or interest 
to or in immoveable property, it being a debt due by the lambardar. 

(b) Section 54 of thè Transfer of Property Act does not apply. In- 
tangible thing in that section means things in the nature of a reversion, 
not a debt which has already become due from a third person; conse- 
quently, the sale-deed did not require registration. ; 

. Seconp APPEAL against the decree of H. Bateman, Esq., Dis- 
trict Judge of Bareilly, modifying the decree of Pandit Bishamber 
Nath, Assistant Collector. 

Suit to recover arrears of profits. 

Facts are fully set out in the judgment. 

S: O. Banerji (for whom M. L. Agarwala); for the appellant. 

Gobind Prasad, for the respondent. 
' The judgment of the Court was delivered by 

Srantey, C. J—The suit which has given rise to this appeal 
was brought by the plaintiff to recover from the heirs of one Gauri 
Singh, deceased lambardar, and from Girdhari Singh, respondent, 
who succeeded Gauri Singh in the office of lambardar, profits for 
the year 1306 Fasli. Those profits were due to the defendants 
Nos. 7 and 8, who, by a sale-deed, dated the 13th of June, 1900, 
conveyed the profits so due to the plaintiff. As assignee from 
those co-sharers the plaintiff brought the present suit. The 
Court of first instance decreed a part of the claim. The lower 
Appellate Court has dismissed the suit upon two grounds, first, 
that there was a tmisjoinder of parties, and, secondly, thdt the 
sale-deed on the basis of which the plaintiff brought the suit 

* 5. A. No. 507 of 1903. 
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required registration, and not being registered, conveyed no title 
to the plaintiff. On both points we think the Court below was 
wrong. The plaintiff in his plaint sought to recover the amount 
claimed from all the.defendants. Under section 28 of the Code 
of Civil Procedure, all persons may be joined as defendants 
against whom the right to any relief is alleged to exist, whether 
jointly, severally or in the alternative, in respect of the same 
matter, and judgment may be given against such one or more 


" of the defendants as may be found to be liable according to 


their respective liabilities without any amendment. In this 
case, as we have said, the plaintiff alleged his right to relief to 
exist jointly against the defendants. Whether that allegation 
is right or wrong is a question which the Court had to deter- 
mine. Itis very probable that Girdhari Singh, respondent, who 
is the successor in office of the first lambardar, Gauri Singh, did 
not collect the whole of the profits for the year 1306 Fasli, In- 
deed, it is not alleged that he did collect the whole of the profits. 
Tf it be found that he only collected a part of the profits, his 
liability should, in the decree to be passed in the suit, be limited 
to the amount of the plaintiff's share which he collected and not 
to the whole amount due to the plaintiff. That, however, would 
be no reason for dismissing the suit on the ground of misjoinder 
of parties. In fact, upon the allegations in the plaint, and 
having regard to the relief asked for, it could not be said that 
there was a misjoinder of parties. The first ground, therefore, on 
which the claim has been dismissed, cannot be sustained. The 
second ground is equally devoid of force. The learned Judge 
says :—‘‘ The sale-deed in question is as regard this suit so much 
waste paper. It is a transfer of the profits of one year for Rs. 260 
under section 54 of the Transfer of Property Act: it is a sale of 
intangible property, and therefore ought to be registered. Simi- 
larly, under section 17 of the Registration Act, it ought to be 
registered.” It is manifest that section 17 of the Registration 
Act has no application whatever. The sale-deed in favour of the 
plaintiff did not purport or operate to create, declare or assign 
any right, title or interest to or in any immovable property. 
What was assigned to the plaintiff was the profits for the year 
1306 Fasli, which on the date of the assignment had been collect- 
ed by the lambardar and had accrued due to the plaintiffs 
vendors from the lambardar. It was in reality a debt due to the 
plaintiff's vendors by the lambardar. No right to or interest in 
immoveable property was conveyed to the plaintiff. Section 54 
of the Transfer of Property Act is equally inapplicable. That 
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section requires that in the case of tangible immovable property 
of the value of Rs. 100 and upwards, or in the case of a reversion 
or other intangible thing, a sale can be made only by a registered 
instrument. Intangible thing in that section means’ things sin 
the nature of a reversion, not a debt which has already become 
due to the vendor by a third person. The learned Judge istlearly 
wrong in holding that section 54 required the sale-deed in this 
case to be registered. Both the grounds therefore upon which 
the suit has been dismissed must be repelled. We accordingly 
allow the appeal, set aside the decree of the Court below, remand 
the case to that Court under the provisions of section 562 of the 
Code of Civil Procedure with directions to readmit the appeal 
under its original number in the register and dispose of it on the 
merits. Costs here and hitherto will follow the event. 
Appeal decreed.—Cause remanded. 


HIMMAT SINGH AND OTHERS 
versus 
HARDAYAL SINGH anp oruers.* 

Deeree for sale against Hindu father—Suit by son—Injunction taken out 
to stay sale of 14 biswas—Sale carried out and confirmed—Suit by mort- 
gagor to set aside—not maintainable—Civil Procedure Code, section 
244. 

Two persons mortgaged their property (4 bis.) to appellants who obtain- 
ed a decree for sale. The sons of mortgagors brought a suit for exemp 
tion of their share. They obtained an injunction for staying the sale with 
the exception of 13 biswas. But l4 biswas were sold and sale confirmed. 
The claim of one of the sons was decreed and one biswa was exempted 
from sale. The mortgagors brought this suit to set aside the sale of 3} 
biswas, held during the pendency of their sons’ suit. 

Held, that the sale having been held under an order absolute which was 
in full force, the fact that the sale was held during the pendency of a 
temporary injunction did not render the sale ab initio void. 

Heid, further that the remedy, if any, of the mortgagors, judgment- 
debtors, was by an application and not by a suit. 

SECOND APPEAL from the decree of Rai Kishan Lal, Additional 
District Judge of Meerut, reversing the decree of H, David, Esq., 
Subordinate Judge. 

The facts are fully set out in the judgment. 

Defendants’ appeal. 

Sundar Lal (with him Motilal Nehru and Govind Prasad), for — 


the appellants. 
# S. A. No, 500 of 1903, 
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M. M. Malaviya (with him J. N. Chaudrt), for the respondents. Civiu, 


The judgment of the Court was delivered by 1905. 
STANLEY,’C.J.—This is an appeal from a decree of the Addi- Biduan e Sı 
tional District Judge of Meerut, reversing the decision of the ae 
Court of first instance. The circumstances under which the See 
litigation arose are shortly as follow: Hardial Singh and Ranjit 
_ Singh, in 1892, mortgaged 4 out of 6 sehams of property, 3 sihams oadet 
belonging to Hardial and 3 to Ranjit Singh, in favour of the 
defendants-appellants. The defendants brought a suit for sale, 
on foot of their mortgage and obtained a decree, under section. 
88 of the Transfer of Property Act, on the 28th of January, 1895, 
and on the 4th of July, 1896, an order absolute for sale was passed. 
As the property was ancestral property the decree was trans- 
ferred for execution to the Collector, but before a sale was carried 
out, the two sons of Hardial and the only son of Ranjit instituted 
a suit, for a declaration that they were entitled to the property 
with the exception of 14 sihams. They applied under section 
492 of the Code for an injunction to restrain the plaintiffs in the 
mortgage suit from selling the property pending the determina- 
tion of their suit and this application was granted and an order 
was passed on the 13th of February, 1897. By that order the 
Collector was directed not to sell more than 14 sihams. He, 
however, through some mistake, put up 14 sthams for sale and 
this portion of the property was sold and purchased by the 
defendants-appellants, and out of the proceeds of the sale the 
decree was partly satisfied. The sale was duly confirmed and 
possession of the property given to the purchaser. In the suit 
which was instituted by the sons of the mortgagors it was 
held on appeal to the High Court on the 9th of May, 1899, 
that as to 1 siham the claim of Durga, who was the son of 
Hardial, ought to prevail, and as regards that 1 siham the 
claim of Durga was admitted. A decree was passed accordingly, 
the plaintiffs suit being dismissed as to the remaining 3 sihams. 
Thus it appears that the mortgagees lost the benefit of the decree 
as regards 1 siham out of the 4 sthams which were mortgaged 
to them by the mortgagors. 
The present suit was then brought by the mortgagors and in 
it they claimed to be entitled to a quarter siham, being the 
excess.over l4 sihams which the Collector had sold to the 
defendants-appellants, the contention being that inasmuch as 
by the injunction order the Collector was directed to sell only 
14 sihams, he had no authority to sell 14 sthams, and that the 
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sale, therefore, of the quarter in dispute was invalid. This seems 
another startling proposition. Under the order absolute the 
mortgagees were entitled to sell 3 sthams, up to present they 
have only sold 14 sihams. If the Court acceded to the conten- 
tion which has found favour with the lower appellate Coyrt and 
were to declare that the sale of the 4 siham in dispute was invalid, 
the result would be that the mortgagors who have got the benefit 
of the purchase money of that portion of the security would hold ° 
the purchase money and also get possession of that portion of 
the property. This is obviously inequitable. It appears to us 
that if there was any irregularity in the sale of the 4 siham in 
question, the course which was open to the mortgagors was to 
apply to have the sale set aside. After, however, the period which 
has elapsed and having regard to the fact that the sale was duly 
confirmed and that no step was taken to have it set aside, it is 
not open, in our judgment, to the mortgagors to institute the 
present suit. The learned additional District Judge appears to 
us to have been mistaken in considering the sale carried out by 
the Collector as void ab initio. It was not void ab initio. There 
had been a valid order absolute for sale of 3 sthams. That order 
was in full force at the time when the sale was carried out. 
True, it is that the Court had directed him, pending the hearing 
of the second suit, not to dispose of more than 14 sthams, but this 
order in our judgment did not render the sale carried out under 
the decree for sale a nullity. There are other answers which. 
might readily be given to the case which has been raised by 
the plaintifis-respondents, but we do not think it necessary to 
consider these. The appeal must be allowed, the decree of the 
lower appellate Court set aside and the decree of the Court of 
first instance restored with costs in this Court on the higher 
scale and also the costs in the lower appellate Court. 


M. L. N. . Appeal decreed. 
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This application was resisted by the defendants. The matter 
was compromised, with the result that the defendant agreed to 
pay Rs. 30 a year to Musammat Deo Kali. She is dead, and the 
plaintiff claims that amount upon the allegation that’ under the 
compromise he also is entitled to it. He does not purport 
to claim it as maintenance, nor, as we have already said, does 
the compromise make any mention of the payment of Rs. 30 
by way of maintenance. 

Further, we are of opinion that article 38 of schedule II refers 


_ to a suit which is both in form and substance a suit for mainte- 


nance. This the present suit is not. Consequently it was a 
suit of the nature cognizable in a Court of Small Causes, and no 
second appeal lies. This appeal is accordingly dismissed with 
costs. 

Appeal dismissed. 


SIRAJ-UD-DIN AHMAD AND OTHERS 
VETSUS 
SIRAJ-UD-DIN.* 
Transfer of Property Act (IV of 1882), sections 82, 56—Contribution—pur- 
chaser of a portion of property—charge. 


Held, that a purchaser of a mortgaged share, who satisfies the mortgage- 
decree obtained against him and others, is entitled to sue for contribution 
according to the proportionate value of the proportionate share of the 
mortgaged property and to hold it liable to satisfy the debt under section 
82, Transfer of Property Act. Section 56 applies to a case of a vendor- 
purchaser and enables a purchaser of a portion of the property subject 
to a charge to have this charge satisfied out of the other portion of the 
property in the absence of a contract to the contrary. 

Sseconp APPEAL from the decree of Rai Kishan Lal, Additional 
District Judge of Meerut, modifying the decree of Pandit Mohan 
Lal Sandal, Officiating Munsif of Meerut. 

Suit for contribution. 

Musammat Fahiman, defendant-respondent, executed a mort- 
gage of certain property including a share in mauza Akbarpur 
in favour of one Raghunandan Saran on 26th November, 1886. 
the plaintiffs-appellants purchased a portion of the said property 


‘in execution of a simple money decree against Musammat Fahi- 


man. Raghunandan sued on foot of his mortgage and obtained a 

decree for sale on Tth September, 1895, and brought the-Akbar- 

pur share that had been purchased by the plaintiffs, to sale. The 

plaintiffs therefore satisfied the decree on 20th November, 1897. 
"8. A. 636 of 1903. 
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They brought the present suit for contribution, making the 
exempted shares liable rateably according to the market-value. 
The Court of first instance gave a decree for contribution under 
section 83, Transfer of Property Act; on appeal the learned 
Judge, under section 56 of the said Act, modified the decree and 
ordered that the mortgage debt paid by the plaintiffs be first 
satisfied from Musammat Fahiman’s unsold share. From this 
- decree the present appeal was filed in the High Court. 


Gobind Pershad (for Abdul Majid), for appellants 
Abdul Raoof, for respondent, 
The judgment of the Court was delivered by 


BaneErsi, J.—The appeal arises out of a suit for contribution 
brought by the plaintiffs-appellants against the respondents. 
It appears that Musammat Fahiman Bibi, respondent, mortgaged 
certain property to one Raghunandan in 1886. A part of the 
property was purchased by the plaintiffs-appellants in execution 
of a simple money decree held by a creditor of Fahiman against 
her. Their purchase was admittedly a purchase of the equity 
of redemption which existed in Fahiman. The respondents other 
than Fahiman are also purchasers of other parts of the mortgaged 
property. The mortgagee brought a suit for sale against the 
mortgagor and transferees and obtained a decree in 1895. He 
also obtained an order absolute and proceeded to execute the 
decree by sale of the mortgaged property. The plaintiffs, there- 
upon, discharged the whole amount of the mortgage on 20th 
of November 1897. Having done so, they brought the present 
suit to recover from the defendants the proportionate amount 
of the mortgage-debt for which the property in the hands 
of the defendants was liable. The Court of the first instance 
granted them a decree, but the lower appellate Court dismissed 
the claim as against the respondents other than Fahiman, holding 
that having .regard to the provisions of section 56 of Act IV of 
1882, the plaintiff's remedy was to proceed against Fahiman. 
In this view the lower appellate Court is in our judgment in 
error, The whole of the property mortgaged by Fahiman was 
liable for the mortgage-debt, and consequently every part of it 
was liable for the proportionate amount of the debt according 
to the proportionate value of the property. This is the principle 
laid déwn in section 82 of Act IV of 1882. Consequently the 
portion of the property purchased by the respondents, who are 
represented here by Mr. Abdul Raoof, was liable for a portion 
of the mortgage-debt in proportion to the value of that property. 
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In paying off the whole of the debt, the plaintiffs had paid an 
amount for which the respondents and their share of the pro- 
perty were liable. Consequently the plaintiffs are entitled to 
recover from the respondents the amounts paid for them. Sèc- 
tion 56 is a section which enables a purchaser of a portion of 
the property subject to a charge to have this charge satisfied 
out of the other portion of the property in the absence of a 
contract to the contrary, This is a remedy which exists between 
a vendor and the purchaser in the absence of a contract to the 
contrary. In the first place, the section is an enabling section. 
In the next place, the respondents only purchased the equity of 
redemption, and consequently they could not avail themselves of 
section 56. Besides, as between the plaintifis and the respon- 
dents, section 56 has no application. The Court below ought to 
have determined as between the plaintiffs and the respondents 
what was the proportionate liability of each of them for the 
mortgage-debt and ought to have awarded to the plaintiffs such 
amount as the plaintiffs have paid in excess of their share of 
liability for the respondents. Each party being liable in pro- 
portion to the value of the property held by him ; the ground 
upon which the Court below has dismissed the suit is wholly 
untenable, and as other questions in this case have not been 
determined, we allow the appeal, set aside the decree of the 
Court below and remand the case to that Court under section 562 
of the Code of Civil Procedure for trial upon the merits. The 
appellants will have their costs of this appeal including fees 
on the higher scale. Other costs will follow the event. 
Appeal decreed—Cause remanded. 


RAM MOHAN LAL 
versus 
MUL CHAND anp orers.* 


Suit for partition—one of several items of joint property—joint owners. 

There is nothing to preclude one of the joint owners of several items of 
property from seeking a partition of one of such items of property. 

Srimatt Padmamant Dasi v. Srimati Jagdamba Dasi, 6 B. L. R., 184, 
approved. 

Plaintiff was the purchaser of fractional shares in two shops which 
were the joint property of certain persons. He brought a suit for parti- 
tion of his share in one of these shops. 

Held, that the plaintiff being the joint owner with the others of the 
shop in question, the suit for partition of his share in it, exclusive of the 


other shop, was nota bad one. . 
#5, A. 826 of 1903, 





VOL. II] HIGH COURT. 


SECOND APPEAL against the decree of S. Amjadullah, Subordi- 
nate Judge of Bareilly, affirming the decree of M. Banke Behari 
Lal, Munsif, 


Suit for partition. 
Gulzari Lal, for the appellant. 
8. C. Banerji (for Sital Prasad Ghosh), for the respondent. 


The judgment of the Court was delivered by 

Banersi, J.—The ground upon which the Courts below have 
dismissed the plaintiffs suit cannot in our judgment be support- 
ed. It appears that two shops belonged to certain members of a 
joint Hindu family. Some of the members sold their five-sixth 
share to the plaintiff on the 2nd of June, 1900. It was found by 
the Court of first instance, and that finding was not questioned 
in the lower appellate Court, that this sale took place with the 
knowledge and consent of the other members. The plaintiff 
brought the present suit for partition of a five-sixth share in one 
of the two shops purchased by him. The Court of first instance 
dismissed the suit on the ground that the plaintiff had not 
included in his claim the other shop in which he had purchased 
a share. This dismissal has been affirmed by the lower appellate 
Court. We think that in so holding the Courts below were in 
error. The case was not that of a member of a joint Hindu 
family seeking partition of a portion of the joint family property. 
The plaintiff is admittedly not a member of the joint family. 
Therefore the property sought to be partitioned is property held 
by certain persons who can only be deemed to be joint owners 
of it. There is nothing to preclude one of the joint owners of 
several items of property from seeking a partition of one of such 
items of property. It may be that the joint owners may not 
deem it desirable to partition one portion of the property, but 
one of the owners may be desirous of partitioning another portion. 
There is no reason why such a partition shall not be allowed. 
The case of Jogendra Nath Mukerji v. Jugobundhu Mukerji(’) 
which has been referred to by the Court of first instance, has no 
bearing on the present question. The case in point is that cited 
by the learned vakil for the respondents, namely, the case of 
Srimati Padmamani Dasi v. Srimatt Jagadamba Dasi(?). In that 
case it was held that a person asking for partition is not com- 
pelled to include in this suit the whole of the property, but may 
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We hold that the suit has been wrongly dismissed on the ground 
‘AM MOHAN 
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which the Courts below have thrown it out. We accordingly 
v. allow the appeal, set aside the decrees of the Courts below, and 
UL CHAND. remand the case to the Court of first instance under section 562 
linai. J, of the Code of Civil Procedure with directions to readmit it under 
cor its original number in the register and dispose of it according to * 
law. The appellant will have. his costs of this appeal, including 
fees on the higher scale. Other costs will follow the event. 


S. ©. B. Decree reversed—Cause remanded. 





BACHCHA AND ‘ANOTHER 


Civit. versus 
1905. GAJADHAR LAL AND OTHERS. * 
June 3. Construction—-sale-deed—benamidar—beneficial owner—right of appeal by. 
3ANERII J A benamidar may sue in his own name on behalf of the beneficial 
id. 


owner. It necessarily follows that a benamidar can appeal on behalf of 
the beneficial owner. 


Nand Kishore Lal v. Ahmad Ata, I. L. R., 18 AlL, 69, and Yad Ram. v. 
Umrao Singh, I. L. R., 21 All, 380, ilgwsd: 
SECOND APPEAL against the decree of L. Stuart, Esq., District 
Judge of Farrukhabad, affirming the deeree of B. Kherod Gopal 
Banerji ji, Munsiff of Kanouj. 


Suit for partition. 

The facts appear fully from the judgment. 

Tej Bahadur Sapru, for the appellants. 

Ghulam Mujtaba, for the respondents. 

The following judgment was delivered by 

Bayersi, J.—This appeal arises out of a suit brought by the 
appellants for partition of a third share of two houses which 
originally belonged in equal shares to three brothers, Turab 
Ali, Liakat Ali, and Irshad Ali, They sold the houses on 4th 
November, 1878, to Zahur Ali, Muzaffar Ali, and Abdul Rahim. 
On 13th July, 1887, the aforesaid purchasers reconveyed the - 
houses to Turab Ali, Latafat Ali, son of Liakat Ali, and Musammat 
Inayat Fatima, wife of Irshad Ali. She was described in the 
sale-deed as the guardian of her son, Mahmud-ul-Hasan. On 

* 5, A, No. 698 of 1903, 
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the 5th of October, 1887, Turab Ali-and Latafat Ali, sold their 
two-thirds share in the houses to the defendants Makhan Lal 
and Chain Sukh, and Inayat Fatima also sold the remaining 
one-third share to them. Her son, Mahmud-ul-Hasan, on attain- 
ing majority, sold the said third share to the plaintiffs by sale 
deed, dated the 9th July, 1897, and it is by virtue of this sale 
that the plaintiffs claim a third share of the twoehouses. One 
. of the defendants to the suit is Reoti Ram, who alleges himself 
to be the purchaser of the two-thirds share of Turab Ali and 
Liakat Ali under an auction sale held in 1878, and it is as such 
purchaser that he has been made a party to the suit. 

Both the Courts below have dismissed the suit on the sole 
ground that Inayat Fatima was the purchaser of a third share 
on her own behalf, that she was competent to sell that share to the 
defendants Makhan Lal and Chain Sukh, that Mahmud-ul-Hasan, 
the plaintiff’s vendor, had no right to sell it, and that the plain- 
tiffs had acquired no title under their purchase and were not 
competent to maintain the suit. Both these Courts have come to 
the above findings upon a construction of the sale-deed executed 
in favour of Inayat Fatima and others on the 13th July, 1887. 
The correctness of this construction is questioned by the appel- 
lants in their appeal. 

The learned Vakil for the respondents raised a preliminary 
objection to the hearing of the appeal on the ground that it has 
been found in a previous stage of this suit (and this is conceded 
-on behalf of the appellants) that the plaintiffs are benamidars for 
the defendant, Reoti Ram; that Reoti Ram has not appealed ; 
and, that consequently the decree of the Court below has become 
final and this appeal is not maintainable.. In my judgment there 
is no force in this objection. It has been held by this Court that 
a benamidar may sue in his own name on behalf of the benefi- 
cial owner—Nand Kishore Lal v. Ahmad Ata(') and Yad Ram 
v, Umrao Singh(?). It necessarily follows that a benamidar can 
appeal on- behalf of the beneficial owner. Consequently the 
appeal must be deemed to have been brought by the beneficial 
owner through and in the name of the benamidar. If Reoti Ram 
is the beneficial owner, as he has been found to be, this appeal 
must be regarded as having been brought by him through the 
plaintiffs. In his character of defendant to the suit he could not 
have appealed, as the decree of the Court below was one 
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dismissing the suit and was consequently in his favour. I accord- 
ingly overruled the preliminary objection and heard the appeal. 

In my judgment the Courts below have misinterpreted the 
sale-deed of the 13th July, 1887. In that document Inayat Fa- 
tima is, as I have already stated, described as “the guardian of 
Mahmud-ul-Hasan, minor.” Was the intention of the vendors 
to sell the thifd share to her personally or to her son, who was 
at the time a minor under her guardianship? The vendors were - 
reconveying the property to the very family from which they 
had purchased it. The intention manifestly was to give it back 
to the person who would have held it, or at least the great bulk 
of it, had the sale to the vendors not taken place. The one-third 
share in question belonged to Irshad Ali and was sold by him. 
If he had not sold it, the whole of it, with the exception of the 
small share of his widow, Inayat Fatima, would have gone to his 
son, Mahmud-ul-Hasan. The reasonable inference, therefore, is 
that the property was restored to Mahmud-ul-Hasan. That this 
was 80, is evident from the fact that the person whose name was 
entered in the sale-deed was described in it as his guardian. 
There could be no possible object in so describing her unless 
she purchased the property in her capacity as guardian of her 
minor son. Ordinarily, a purchaser is described as the son or 
daughter or wife (as the case may be) of some person. But 
unless the sale is made to the guardian of a minor in his or her 
capacity as such, that is, in reality to the minor himself, the pur- 
chaser is never described as guardian of the minor. I am unable 
to agree with the learned Judge that the mention of Inayat 
Fatima’s son and ward in the sale-deed was made asa descrip- 
tion of Inayat Fatima. I am clearly of opinion that the sale- 
deed has been misconstrued and that the property was sold under 
it to the minor and not to Inayat Fatima personally. She was 
not, therefore, competent to sell it to the defendants as her own 
property, as she professed to do. If she be taken to have sold 
it as the guardian of Mahmud-ul-Hasan, although she did not 
purport to do so, since she was appointed guardian by the Court 
and she did not obtain the permission of the Court to sell the 
property, the sale was void, or at least voidable at the instance 
of the minor and could be repudiated by him. However, it 
is not the defendant’s case that she sold it on behalf of her 
minor son. They assert that she herself was the purchaser, and 
that her son, the plaintiffs vendor, had no right to the property. 
Upon a true construction of the sale deed this contention cannot 
in my judgment be supported. 
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. There were other questions raised in the case, such as that of 
the liability of the plaintiffs to make restitution to the defendant, 
which the Courts below have not determined. 

‘As the suit was dismissed upon a preliminary point and the 
decision on that point is erroneous, I allow the appeal, set aside 
the decree of the Courts below and remand the case to the Court 
of first instance under the provisions of section 562 of the Code 


- of Civil Procedure for trial on the merits. The appellants will 


have the costs of this appeal including fees on the higher scale. 
Other costs will follow the event. á 


Appeal decreed—Cause remanded. 





UMAN PRASAD AND OTHERS 
versus ` 
DEBI PRASAD.” 
Hindu law—Mitakshara—Samanodakas—the nearer exclude the more remote. 


Where plaintiffs and the defendant were samanodakas of the deceased, 


but the former were heirs of the twelfth class and the latter of the 
eighth, 


Held, that the rule of succession as to propinquity being effectual 
in the case of samanodakas, the latter would exclude the former. 
SECOND APPEAL against the decree of C. Steel, Esq., District 
Judge of Shahjahanpur, reversing the decree of Babu Shiva 
Prasad, Munsif of Tilhar. 
Action in ejectment. 


Contest between two samanodakas as to the estate of one 
Tulshi. 

The pedigree is set out in the judanbnk The claim was 
decreed by the first Court but dismissed by the second on the 


ground that both pantes were eight degrees remote from the 
propositus. 


_ The plaintiffs preferred a second appeal. 
Govind Prasad, for the appellants. 
Satish Chandra Banerji, for the respondent. 


The.following judgment was delivered by 
Banersi J.—The suit out of which this second appeal arises 
relates to the estate of one Tulshi, and the question is whether 
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the plaintiffs are the next reversioners of Tulshi, or whether the 
defendant has priority over them. The pedigree of the family is 
as follows :— a) 


KISHORE. 
| Res 
Churaman. : i ar aa 
Ki 
s] BE 
Balli. ee Sabsukh. 
Lalla. a $ 
Debi Prasad, omaan 
defendant. PUERA: 
o | 
Haijo. Jaisukh. 
| 
Gauri Shanker. Lachman. 
PEPO | ST | 
Baldeo Prasad, Patra Khan, Uman Prasad, : Sham Lal, 
plaintiff. plaintiff. plaintif. plaintiff. 


It is clear. from the above pedigree, and is admitted by the 
parties, that both the plaintiffs and the defendant are samanodakas 
of the deceased. The question is whether Debi Prasad, defendant, 
is nearer to the deceased than the plaintiffs. The test as laid 
down in the Mitakshara ‘Chapter IJ, section III, para. 3) is the 
text of Manu, “to the nearest sapinda, the inheritance next be- 
longs.” That test has been extended to the case of samanodakas, 
for we find it stated in the same section, para. 4,.as follows :—“Nor 
is the claim in virtue of propinquity restricted to sapindas, but 
on the contrary it appears from this very text (para. 3) that the 
rule of propingquity is effectual, without any exception, in the case 
of samanodakas, as well as other relatives, when they appear to 
have a claim to the succession.” The descendants of Sukhnain, 
the great-grandfather of Tulshi, are nearer to him according to 
the rule of propinquity than the defendant who is a descendant 
of Kishore, the great-great-grandfather of Tulshi. The table of 
succession is shown in Mr. Sarvadhikari’s Tagore Law Lectures, 
page 656. According to that table the defendant would come 
under the twelfth class of heirs, whereas the plaintiffs come under 
the eighth class. Consequently they are nearer in relationship to 
Tulshi than the defendant, and are entitled to succeed to Tulshi 
in preference to the defendant. Their claim ought, therefore, 
to have been decreed in. full. The result is that I allow the 
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appeal, set aside the decree of the lower appellate Court and Civit. 
restore that of the Court of first instance with costs in all 1905. 
Courts. S 
; 
* BOB. Appeal decreed. D 
. Derr Prat 
e Banerji, 
; PIRTHI RAI AND ANOTHER 
Cri. 
f versus i os 
SITLU RAI AND OTHERS.” 1908. 
Pre-emption—Wajib-ul arz—Interpretation—Digar hissadaran thoke—near June 17 





co-sharers— Priority. BANERJI, 
The pre-emptive clause ina wajib-ul-arz provided that the right of —— 

pre-emption would accrue to (1) near co-sharers of the vendor, (2) dusre 

thoke ke hissadaran, and (3) digar hissadaran thoke. Plaintiffs were co- 

sharers in the same khata with the vendor, and the defendants were co- 

sharers in the same thoke but not in the same khata. 


Held, that the plaintiffs were entitled to pre-empt in preference to the 
defendants. The three classes of pre-emptors mentioned in the wajib- 
ul-arz are mutually exclusive. The wajib-ul-arz refers to three classes of 
co-sharers and by hissadaran qaribi (near co-sharers) is meant a limited 
class not comprising all the co-sharers in the same thoke, 

i SECOND APPEAL from the decree of Lala Achal Behari, Subor- 
dinate Judge of Gorakhpur, reversing the decree of Munsif. 


‘Suit for pre-emption. 

Question of construction of a wajib-ul-arz. 

The material facts appear from the judgment. 

Gokul Prasad (for J. N. Chaudri), for the appellants. 


i ` Iswar Saran (for M. M. Malaviya), for the respondents. 


The following judgment was delivered by 

Banersi, J.—This appeal arises out of a suit for pre-emption, Banerji, . 
and the’ decision of the case depends upon the interpretation to a 
be put upon the terms of the wajib-ul-arz. The plaintiffs are 
co-sharers of the vendors in the same khata. The vendees are 
their eo-sharers in the same thoke, but not in the same khata. 
The plaintiffs claim priority as being nearer co-sharers of the 
vendors. The wajib-ul-arz provides for three classes of pre- 
emptots : (1) near co-sharers of the vendor, (2) dusre thoke ke his- 
sadaran, that is, co-sharers in another thoke, (3) digar hissadaran 

; thoke (other co-sharers in the thoke). It is clear that the three 
* 5. A, No. 977 of 1903. 
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classes of pre-emptors mentioned in the wajib-ul-arz.are mutual- 
ly exclusive. Those who come under class (1) certainly do not 
come under the other two classes. The plaintiffs are admittedly 
not pre-emptors of the second class. They claim to be pre- 
emptors of the first class. Now, the third class of pre-emptors 
are described as persons who are other co-sharers in the thoke, 
that is, in the same thoke. The word other excludes a certain class 
of co-sharers in that thoke, and that class can only be the class ' 
mentioned in clause (1), namely, near co-sharers. It may be 
that by a mistake class (3) has been put down in place of class 
(2). It was contended that class (3) should have priority over 
class (2), but that is not the question before me. Whether co- 
sharers in other thokes have priority over co-sharers in the same 
thoke who are not near co-sharers, is not the question which has 
to be determined in this case. There can be no doubt about the 
fact that the wajib-ul-arz refers to three classes of pre-emptors, 
and that by hissadaran qaribi (near co-sharers) was meant a 
limited class not comprising all the co-sharers in the same thoke, 
Otherwise the words digar hissadaran thoke (other co-sharers in 
the thoke) in class (3) would be meaningless. ‘The learned 
Subordinate Judge has not referred to class (3) at all. He 
as sumes that under the wajib-ul-arz there are only two classes of 
pre-emptors, the first class being near co-sharers, that is, near 
co-sharers in the same thoke. By nearness is clearly meant near-' 
ness in space. Consequently, as the plaintiffs are co-sharers in 
the same khata, they have a right of pre-emption superior to 
that of other co-sharers in the thoke. In this view the prelimin- 
ary ground upon which the lower appellate Court has dismissed 
the plaintiffs claim cannot be supported. I accordingly allow 
the appeal, set aside the decree of the lower appellate Court, and 
remand the case to that Court under the provisions of section 
562 of the Code of Civil Procedure for trial on the merits. The 
appellants will have their costs of this appeal, including fees on 
the higher scale, Other costs will follow the event. 
Appeal decreed—Cause remanded. 
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_ JANKI PRASAD Own, 
E versus 1909. 
GAURI SAHAI AND OTHERS.* œ June 19. 


* Code of Civil Procedure (Act XIV of 1882), section 396-—Suit for partition— STANLEY, C. 
preliminary decree—Commissioner appointed to carry out partition by metes BURKITT, . 
and bounds—report by the commissioner, effect of. o 

Ina suit for partition a preliminary decree was made, but the Court not 
having sufficient information to effect the partition by metes and bounds, 
appointed a commissioner to do the same. The commissioner made a 
report, but there were some small matters in difference between the parties 
which the Court settled by awarding a certain sum of money not provid- 
ed for by the report to the plaintiff. 

Held, that the Court acted in contravention of the provisions of section 
396 of the Code of Civil Procedure, the course to be adopted by it being, 
after objections heard, either to quash the report and issue a new commis- 
sion or to accept it in its entirety. In a suit for partition of immoveable 
property not paying revenue to Government, the Court may, if it has the 
necessary information before it to enable it to do so, pass a decree not 
merely declaring the rights of the respective parties but actually fixing 
the particular areas or rooms or parts of the house of which possession is 
to be given to the parties respectively on partition. Shah Mohammad 
Khan v. Hanwant Singh, [1898] 18 A. W. N., 45, referred to. 

First APPEAL against the decree of M. Mata Prasad, Subordinate 
Judge of Moradabad. 


Suit for partition of a house, 


The Subordinate Judge made a preliminary decree and 
appointed a commissioner under section 396, Code of Civil 
Procedure. The commissioner made a report, which, after con- 
sideration of objections taken by the parties, the Subordinate 
Judge modified slightly and passed a final decree. One of the 
defendants appealed. 


Tej Bahadur Sapru, (with him M. Ishaq Khan), for the appellant. 

Gokul Prasad, for the respondents. 

The judgment of the Court was delivered by 

Srantey, C.J.—It appears to us that the learned Subordinate Stanley, C. 
Judge has acted in contravention of the provisions of section 396 ai 


of the Code of Civil Procedure in modifying the report of the 
commissioner appointed by him under that section and passing a 
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decree upon the report so modified. The suit out of which the 
appeal has arisen is one for partition of joint family property. A 
preliminary decree was passed declaring the rights of the partięs, 
but inasmuch as the Court had not sufficient information before it 
to enable it to effect a partition by metes and bounds, the pro- 
cedure laid down in the section to which we have referred was 
applied and a°commissioner was appointed. Now, as pointed 
out by a Bench of this Court in the case of Shah Mohammad 
Khan v. Hanwant Singh(?), in a suit for partition of immoveable 
property not paying revenue to Government, the Court may, if it 
has the necessary information before it to enable it to do so, pass 
a decree not merely declaring the rights of the respective parties 
but actually fixing the particular areas or rooms or parts of the 
house of which possession is to be given to the parties respec- 
tively on partition. But, as a rule, the Court has not the neces- 
sary information before it to enable it to do so, and therefore it 
becomes necessary for it to appoint a commissioner to make the 
partition according to the rights of the parties as ascertained 
and set forth in the preliminary decree. The course to be 
adopted in such a case is clearly laid down in the section. The 
commissioner, when appointed, prepares and signs a report, which 
is thereupon annexed to the commission and transmitted to the 
Court. The course which the Court should then adopt is, after 
hearing any objections which the parties may make to the report, 
either to quash the report and issue a new commission or to pass 
a decree in accordance with the report. This power is withheld 
for obvious reasons. The commissioner, when appointed, is em- 
powered to examine witnesses, to make all due inquiries and to 
inspect the property. He is the person to make the partition 
according to the rights of the parties as ascertained in the preli- 
minary decree. His report, therefore, must either be accepted in 
its entirety or rejected. In this case unfortunately there were 
some small matters in difference between the parties in regard to 
the report of the commissioner which were laid before the Court 
and considered. A sum of Rs. 300 was awarded to the plaintiff 
by the learned Subordinate Judge, which had not been provided 
for by the report. Technically, therefore, the objection raised 
by the appellant is well founded, but it seems somewhat 
unfortunate that so much time has been spent and expense 
incurred in obtaining a report which now will prove infructuous. 
We think that the appellant might well have accepted the 
slight modification made by the learned Subordinate Judge 
(1) [1898] 18 A. W, N; 45. 
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with a view to carry out an equitable partition between the 
‘parties. He is, however, within his rights in presenting this 
appeal, and we do not see that there is any way out of the diff- 
culty except to allow the appeal, which we accordingly do, set 
aside the decree of the Court below, and remand the case to that 
Court with a view to the carrying out of the partition according 
to law. If the Court considers it necessary to ¢ppoint a com- 
missioner to make this partition, it must issue a new commissiou 
and pass a decree in accordance with the report of the commis- 
sioner appointed thereunder or else quash it. We make no 
order as to the costs of the appeal. 
Appeal decreed. 


RAM SINGH AND ANOTHER 
versus 
SALIG RAM AND ANOTHER.” 


Code of Civil Procedure (Act XIV of 1882)—Section 310A—“ person whose 
immoveable property has been sold” —Section 622—no revision lies. 


S. mortgaged certain property. In a suit for sale the mortgagee im- 
pleaded R and two others as defendants because they purported to claim 
the property adversely to S. The property was sold and purchased by K. 
R thereupon applied under section 310A of the Code to MASS the sale 
set aside. The application was rejected. 

Held, that the application was rightly réjected. 

Per Banerji, J.—It is not every judgment-debtor who can under that 
section apply to have the sale set aside, but only those judgment-debtors 
whose property has been sold in accordance with the provisions of the 
Code. The object of that section is to afford the person whose property 

, has been sold a chance of relieving it from the effect of the sale. No 
‘one except.that person or persons deriving title from him can come in 
under the section. The auction-purchaser has by his purchase stepped 
into the shoes of the judgment-debtor whose property has been sold, and 
if he has made a bargain, he is not bound to give up the property to any 
judgment-debtor who may offer'to pay the amounts mentioned in the 

. section. The Court is not bound to exercise the direction given to it by 
section 622 in every case. : 

Per Richards, J.—It is impossible to give a very strict Hensam 

- to section 310A, and to hold that only those persons who have an abso- 
lutely perfect title as against all the world can claim the benefit of this 
section. Also quere, whether it is possible for a mortgagee who has 
tltought fit to make a person a defendant to the mortgage suit to say 
that he has not sufficient interest in the property to claim the benefit of 
section 310A. An auction purchaser cannot be in a better position than the 
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mortgagee. But the lower Court here did not fail to exercise a jurisdiction 
vested in it by law, nor did it act in the exercise of the jurisdiction 
illegally. Rajah Amir Hassan Khan v. Sheo Balak Singh, L. R., 11 I. 
A., 237, followed. 8 . 


CIVIL REVISION against the order of Soti Raghubans Lal, Munsif 
of Ghaziabad. : 


Application’ to set aside sale. 
The material facts and arguments appear from the judgments. ` 
Sital Prasad Ghose, for the applicants. 
Sundar Lal, for the opposite party. 


The judgment of the Court was delivered by 

Banersi, J.—This is an application under section 622 of the 
Code of Civil Procedure for revision of the order of the Munsif 
of Ghaziabad, refusing to entertain an application made by the 
applicants under section 310A of the Code for setting aside a 
sale which had taken place in execution of a decree obtained by 
Salig Ram, respondent, upon a mortgage made in his favour by 
one Shibba. The Court below holds that the applicants are not, 
within the meaning of section 310A, persons whose property has 
been sold in execution of the decree. It has been urged on be- 
half of the respondents that no application for revision lies, I 
am not prepared to hold that this objection is valid, as it seems 
to me that, if the applicant’s contention is correct, the Court be- 
low failed to exercise a jurisdiction vested in it by law. At the 
same time I do not wish to decide the question, inasmuch as, 
assuming that an application lies, I hold that the Court below 
was right in its decision as to the provisions of section 310A. 
In my judgment it is not every judgment-debtor who can under 
that section apply to have the sale set aside, but only those judg- 
ment-debtors whose property has been sold in accordance with 
the provisions of the Code. The object of the section is to afford 
to the person whose property has heen sold a chance of relieving 
it from the effect of the sale. No one except that person or per- 
sons deriving title from him can, in my opinion, come in under 
the section. The auction purchaser has by his purchase stepped 
into the shoes of the judgment-debtor whose property has been 
sold, and if he has made a good bargain, he is not bound to give 
up the property to any other judgment-debtor who may offer to 
pay the amounts mentioned in the section. In the present case 
the Court below has found that the applicants are not persons 
whose property has been sold. The mortgagor was one Shibba. 
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The applicant, Ram Singh, and two other persons, who were made Givin, 

parties to the suit, were joined as defendants, not because they 1905. 

derived title from Shibba, the mortgagor, but because they A an 
AM DING 


claimed an’ interest adverse to that of the mor tgagor, and denied k 
that he had any right to mortgage the property. In the suit it- Sanie Ray 
self an issue was raised as to whether Shibba was the rightful Pmi 
owner of the property, and as between the mortgagee and the 2 
- other defendants it was decided that he was the rightful owner. 

Further, the Court below lias found in these proceedings that 
Shibba was the rightful owner of the property, and that the appli- 
cants have not acquired such a title to it as would entitle them 
to be regarded as persons whose property has been sold. There 
is, in my opinion, another reason for refusing this application. 
Assuming that section 622 applies, this Court is not bound to 
exercise the discretion given to it by the section in every case. In 
the present instance the applicants did not pay the decretal 
amount after the decree was passed. They did not pay after the 
order absolute was made. Not only did they pay nothing after 
the making of that order, but they also omitted to pay or tender 
the decretal amount until the sale had actually taken place. I 
see no reason why in the case.of such persons whose application 
has been refused by the Court below I should interfere in revi- 
sion. For the above reasons I would dismiss the application 
with costs. 

Rrowarps, J.—The applicants claim to be persons whose im- 
moveable property has been sold within the meaning of section 
310A of the Code of Civil Procedure. The applicants were made 
parties to the mortgage suit out of which the execution arose. 
It is true that there was an allegation that they claimed, not 
through or under the mortgagor, but adversely tohim. The fact, 

— however, remains that the mortgagee thought it right to make 
them parties. A decree was made-against them, and so far as 
the various proceedings go, the property appears to have been 
treated as their property as much as of any other defendants. 
Further, I take it as being quite clear from the judgment of the 
Court below that they are and have been for a considerable time 

~,,in physical possession of the property in question. Now it ap- 
pears to me-that it is impossible to give a very strict interpretation 
to section 310A, and to hold that only those persons who have an 
absolutely perfect title as against all the world can claim the 
benefit of this section, and I have great doubts whether it is 

; possible for a mortgagee who has thought fit to make party 

a defendant to the mortgage suit to say that he has not 
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sufficient interest in the property to claim the benefit of section 
310A, and if he cannot, I do not think that an auction-purchaser 
of mortgaged property sold in execution of such a decree can 
be in a better position. However, upon another ground I think 
the present application must fail. In my opinion the lower 
Court did not fail to exercise a jurisdiction vested in it by law, 
nor did it act in the exercise of its jurisdiction illegally. The 
lower Court heard and entertained an application to set aside the 
sale. It went carefully and thoroughly into the evidence, and 
having done so, even if it came to a wrong decision whether in 
fact or in law, its decision ought not to be questioned by way of 
revision. In the case of Rajah Amir Hassan Khan v. Sheo 
Baksh Singh(*) this very question arose in a case in which the 
Court whose decision was sought to be revised had decided the 
question of res judicata. Their Lordships say (at page 239) :— 
“ It appears that they had perfect jurisdiction to decide the ques- 
tion which was before them and they did decide it. Whether 
they decided it rightly or wrongly, they had jurisdiction to de- 
cide the case, and even if they decided wrongly they did not 
exercise the jurisdiction illegally or with material irregularity.” 
In my opinion the lower Court had full jurisdiction to decide the 
question whether or not the applicants’ property had been sold, 
and having honestly decided to the best of its ability that the 
property sold was not the property of the applicants, it had 
jurisdiction to refuse to make an order setting aside the sale. 
For these reasons I would also dismiss the application. 

By rae Court.—The application is dismissed with costs, in- 


cluding fees on the higher scale. 
ceric dismissed, 
(1) [1884] L. R., 11 I. A., 237; 8.0, I L. 11 Cal, 6. 


SURAJ BALI PRASAD 
versus 
THOMAS AND ANOTHER.” 

Indian Registration Act (Act III of 1877), sections 72, 76, 77 ajia to 
register—appeal—preliminary procedure before suit—Court closed— 
suit can be filed on the re-opening day Limitation Act (XV of 1877), 
section ð. 

Where a Sub-Registrar refuses to register a deed and an appeal ‘is 
preferred to the District Registrar, it must be deemed to be either an 
appeal under section 72 or an application under section 76, and the 
order of the District Registrar thereupon is made under eithes section 
72 or section 76. If under the former, then the preliminary proce- 
dure prescribed before a suit can be brought under section 7 has 


been taken. 
#9, A. No. 936 of 1903. 


. 


VOLT) HIGH COURT. 


Where the Court is closed when the period of limitation prescribed 
by section 77 of the Registration Act expires, section 5 of the Limitation 
Act applies and the suit, if filed on the day the Court re-opens, is within 
. time. e 
The principle of the ruling in Beni Prasad Kuari v. Dharaka Rai, 
I.L. R., 23 Al., 277 applied. 
Suit for forcible registration under section 77 of the Registra- 
tion Act. Pleas: (1) suit not maintainable, (2) lifnitation. 
SECOND APPEAL against the decree of W. Tudball, Esq., District 
Judge of Gorakhpur, affirming the decree of Babu Achal Behari, 
Subordinate Judge. 
The judgment of the Court was delivered by 
Rronarcs, J.—The appeal arises out of a suit brought under 
section 77 of the Indian Registration Act for a decree directing a 
sale-deed executed by the defendant-appellant in favour of the 
respondents to be registered. Two pleas have been urged in the 
appeal before us. The first is that the procedure prescribed by the 
Registration Act had not been followed by the plaintiffs before the 
present suit was brought, and that consequently the suit was not 
maintainable. The second plea is that the suit is barred by limita- 
tion. As regards the first plea, it is entirely without force. The 
Sub-Registrar for some reason or other refused to register the 
sale-deed. The plaintiffs thereupon appealed to the District 
‘Registrar. The application made to the District Registrar was 
either an appeal under section 72 or an application under section 
73, and this order of the District Registrar refusing registration 
was made either under section 72 or under section 76. It pro- 
fessed to have been made under section 72, so that it cannot be 
said that the preliminary procedure required before a suit could 
be brought under section 77 was not adopted. As regards the 
plea of limitation the contention is this. The order of the Re- 
gistrar refusing registration was made on the 5th of September, 
1902. The present suit was brought on the 5th of November of 
that year. The period of limitation prescribed for such a suit by 
section 77 being 30 days, it is urged that the suit was beyond 
time. It appears, however, that the Court was closed from 5th 
October to 4th November, 1902, both days inclusive, and the suit 
was filed on the day the Court re-opened. Consequently, having 
regard to the provisions of section 5 of the Limitation Act, the 
suit was not beyond time. This question was considered in Bent 
Prasdd Kuari v. Dharaka Rai (*) and the principle of the ruling 
in that case fully applies to this case. The appeal therefore fails 
and is dismissed with costs. 
(1) [1901] I. L. R., 23 All, 277. 
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CREIINAL. IN THE MATTER OF THE PETITION or CHET RAM anv draers.” 
; 1905. Criminal Procedure Code (Act V of 1898), sections 118, 406, 404—Security 
——* s 


Poppe Jor keeping the peace—no right of appeal. 
oie Section 404 of the Code not having provided for an appeal except 
AIKMAN, J, as under the Code, there is no right of appeal from an order to furnish 
mt security for keeping the peace ; section 406 having provided for such a 
right only in the case of an order to furnish security for good behaviour. 


_ CriminaL Revision against the order of W. H. Cobb, Esq., 
District Magistrate of Meerut, affirming the order of S. Asghar 
Ali, Magistrate, first class. 





The facts appear from the judgment, 

R. K. Sorabji and Satya Chandra Mukerji, for the applicant. 

The Assistant Government Advocate (W. K. Porter) for the 
Crown. 

The following judgment was delivered by 

AIKMAN, J.--By an order passed under section 118 of the Code 
of Criminal Procedure, the applicants were directed to execute a 
bond with sureties for keeping the peace. The order was passed 
by a Magistrate of the first class. Against this order they presented 
an appeal to the learned District Magistrate, by whom it was dis- 
missed on the 2nd of January last. ‘The applicants apply to this 
Court. to interfere in revision on the ground that no notice wrs 
given to them or their pleader of the date fixed for the hearing ‘of 
the appeal. In support of this application an affidavit is filed P; 
one Jirag, who had also been ordered by the Magistrate to fur- 
nish security for keeping the peace. In my opinion this affidavit 
is worthless. I find on the learned District Magistrate’s record 
an order passed by him upon an application for rehearing of the 
appeal, in which order it is stated that the applicant’s pleader 
was informed of the date fixed for the hearing of the appeal. 
No affidavit by the pleader is filed. Apart from this, there is 
another reason why I should decline to interfere. It is this. 
Section 118 of the Code of Criminal Procedure authorises.a 
Magistrate to make an order in cases in which “it is, in his 
opinion, proyed to be necessary for keeping the peace or main- 
taining good behaviour.” Now, although section 406 doeg give 
a right of appeal to the District Magistrate from an order to give’ 
security for good behaviour, nowhere in the Code is any right of 

© Or. R, No. 92 of 1905. 
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. appeal given from an order to give security for keeping the peace. 
Section 404 of the Code provides that no appeal shall lie from Brana 


any judgment or order of a Criminal Court, except as provided 1905. 
. by this Códe or by any other law for the time being in force. ec 
N THE MA 


From the language of his judgment in this and in the connected Sr Caer 
case which is before me, it appears that the learned District ann orm: 
Magistrate is under the impression that an appeal does lie to him 





eo : a Aikman, 
from orders for giving security to keep the peace. But this is a ate 
N mistake. The applicants had no right of appeal, and no right 
\ to be heard at all. For the above reasons I dismiss this appli- 
cation. 
F Rule discharged. 
[C£. Barka Chandra Dey v. Janmejoy Dutt, I. L. R., 32 Cal., 948.—Ep.] 
KUNAH SAH* Crimina 
versus 1905. 
EMPEROR. Pet 
Code of Criminal Procedure (Act V of 1898)—enquiry by Magistrate— i 
Criminal Court—statements by accused in the course of enquiry—judicial Knox, « 
proceeding. — 


A Magistrate holding an enquiry into matters disclosed in a communi- 
cation containing imputations against a certain person is a Criminal Court, 
and false statements knowingly made in the course of such an enquiry are 
deemed to be made in a “judicial proceeding” within the meaning of 
the Code. The definition of that term as used in the Code is wide enough 
to include an enquiry in which the false statements are repeated. 
Hara Charan Mookerjee v. The King-Emperor. I. L. R., 32 Cal., 367, 
distinguished. 
CRIMINAL REVISION against the order of E. Lemaistre, Esq., 
Magistrate of Almorah. 
The facts appear sufficiently from the judgment. 
L. M. Banerji, for the applicant. 
A. G. A. (W. K. Porter), for the Crown. 
The following judgment was delivered by 
Kwox, J.—On the 11th July, 1904, one Kunah Sah made a com- Knog, u 
munication to the Deputy Commissioner of Almorah in which he 
set out certain alleged acts of extortion said to have been com- 
mitted by one Durga Dat Tewari, a Peshkar. An inquiry was 
held into the matters disclosed by this communication. The 
person holding the inquiry was a Magistrate, and therefore a 
Crintinal Court. While he held such an inquiry he came to the 
conclusion that Kunah Sah had made allegations which were false 
to his knowledge with intent to cause injury to Durga Dat. 
* Cr. R. 249 of 1905. 
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Accordingly, under section 476 of the Code of Criminal Proce- 
dure, he sent the case for trial to the Court of the Sub-Divisional 
Magistrate. It is contended before me that the inquiry which 
was held, and in the course of which these statements Were made, 
was not a judicial proceeding, and I was referred to the case of 
Hara Charan Mookerji v. The King-Emperor(!). That case was 
perfectly distirguishable from the one before me. The judicial 
proceeding had come to an end and it no longer existed. That 
cannot be said in the presentcase. The definition of the words 
“judicial proceeding” in the Code of Criminal Procedure is so 
wide that it certainly includes the inquiry in which the alleged 
false statements were repeated. I see no reason for interfering. 
The application is dismissed. i 
Rule discharged.—A pplication rejected. 
(1) [1905] I. L. R., 32 Cal, 367. 


BHAGWAN DAS, 
versus 
KING-EMPEROR.* 


Indian Penal Code (Act XLV of 1860), sections 417, 511—attempt at 
Í cheating. 


Where the evidence established the fact that the accused informed an 
Octroi Superintendent that there were 16 maunds of an article in a cart, 
whereas there were only 6, and by this act he induced the Superintendent 
to grant him a refund of the duty on 16 maunds of the article instead of 6. 
maunds, and where this was discovered before any money was paid to the 

~ accused; held, that the accused was guilty of an attempt at cheating under 
section 417 read with section 511 of the Indian Penal Code. Q.-Ẹ. v. 
Dhondi, I. L. R., 8 AL, 304; In re McCrea, I. L. R., 15 All, 173, and 
310 referred to. . 

APPLIOATION FOR REVISION of an order of A. Sabonadiere, Esq., 
Sessions Judge of Jhansi, affirming an order of P. B. Warburton, 
Esq., Magistrate, 1st Class, of Jhansi. 

One Dhire had purchased some dutiable articles in the town 
of Jhansi and was removing them to a place outside Municipal 
boundaries. He was entitled to obtain a refund of the octroi 
duty already paid on those articles. He took the usual steps . 
to get the refund, but he employed Bhagwan Das as an agent, 
and with his help got the usual statement written out on a print- 
ed form of the nature of the goods to be exported. Among the 
goods were six maunds of sugar. The cart with the goods was 

5 Cr. R. 119 of 1905, 
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produced before the Member of the Municipal Board in charge 
of Octroi for verification, and he verified the cart-load and signed 
the form without the other columns being filled in. One of the 
‘cofumné inf question is to be filled in with the amount of duty 
repayable on account of the export. The form signed in 
blank was presented to a Municipal clerk, and he, finding that 
16 maunds of sugar had been entered, filled in as. repayable the 
- amount of duty levied on that quantity. The cart was accom- 
panied to the barrier by a brother of Bhagwan Das. There the 
deficiency in the quantity of sugar was discovered by the out- 
post clerk and the cart was detained, the clerk refusing to certify 
for more than 6 maunds. This led to an inquiry, in the course 
of which Bhagwan Das stated to the Octroi Superintendent, 
Wilayat Husain, that 16 maunds of sugar had been loaded and 
exported in Dhire’s cart. 

On these facts Bhagwan Das was tried and convicted of 
attempting to cheat the Municipality. 


Satya Chandra Mukerji, for the applicant. 
W. K. Porter, for the Crown. 


The following judgment was delivered by 

Kwox, J.—I have gone through the evidence in this case and 
consider the conviction and sentence passed by the Magistrate of 
first class were the right and proper conviction and sentence. 
The evidence establishes fully the fact that Bhagwan Das, the 
applicant, did inform Wilayat Husain, Octroi Superintendent, that 
there were 16 maunds of sugar in the cart, whereas there were 
only 6, and by this act he attempted to deceive Wilayat Husain, 
and to induce him to grant a refund on 16 maunds of sugar in- 
stead of upon 6 maunds of sugar. The case upon which reliance 
has been placed both in this Court and in the Court below, Queen- 
Emprees v. Dhondi(*) need no longer present any difficulty. The 
law regarding acts necessary to constitute attempts has been laid 
down by a Division Bench of this Court. In the matter of the 
petition of R. MacCrea.(*). The view so taken has been approv- 
ed by the Privy Council as will be seen by referring to page 
310(3) of the same volume. I do not consider the sentence under 
the circumstances too severe. The conviction will be altered to 
a conviction under section 417 read with section 511 of the 
Indian Penal Code, and the sentence will remain unchanged. 

(1) [1886] I. L. R., 8 AIL, 304, (2) [1893] L L. R., 15 All, 173. 
(8) [1893] I. L. R., 15 All, 310, 
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SARABJIT PARTAP BAHADUR SAHI AND ANOTHER * 
VETSUS 
INDARJIT PARTAP BAHADUR SAHI AND ANorTHER.” 


Hindu Liw—Impartible Raj—Primogeniture— Family custom—-Effect 
of migration—Discontinuance—Incorporation of self-acquisitions—Pre- * 
sumption—Maintenance grants—Compromise by father binding on son— 
Evidence Act (I of 1872), ss. 49, 60. 


If part of an estate to? which the customs of primogeniture dnd im- 
partibility are. applicable, be confiscated, the said customs will remain 
unaffected as-regards the remainder of the estate. 

It is of the essence of family usages that they should be certain, in- 
variable and continuous, and well established discontinuance must be 
held to destroy them. Raj Kishen Singh v. Ramjoy Surma, I.L. R., 1 
Cal., 186, followed. 

The presumption is that a indies family which has moved from one 
district to another carries with it its family customs, and the onus is upon 
a party who alleges the discontinuance of any’such custom to prove that 
fact, as orientals are commonly tenacious of their usages and customs. 
Soorendro Nath Roy v. Heramonee Burmoneah, 12 M. I. A., 81, referred 
to. 

Semble—I£.the owner of ansimpartible estate in one district be expelled 
from that district. and he thereupon migrate to another and acquire 
property there, the family custom would attend and’ follow’ the’ family 
and govern the devolution of such property. 

If the owner’ of an estate, the devolution of which is: governed by 
family: custom, does not in his-life-time alienate any’property separately 
acquired or dispose of it by his will, or leave behind him some indica- 
tion of. a. contrary intention, the reasonable presumption is that he 
intended to incorporate it with the family estate. Lakshmipathi v. 
Kandasami, I. L. R., 16 Mad., 54, and Ramasami Kamaya v. Sundara 
Lingasami, I. L. R., 17 Mad:, 422, followed. 

Where the- head’ of a: Hindu family is: the owner’ of. an impartible 
estate, he. may’ make absolute and irrevocable grants of portions of land 
or villages:for the maintenance. of a junior member and his direct male 
line, and such grants. may even vest a-heritable and alienable estate, but 
they will not. destroy, the impartible character of the parent estate. _ 

A just and fair settlement of a family dispute, which might have led 
to disastrous litigation, binds: the: parties to it-and their minor issue. 
Pitam Singh v. Ujagar Singh, I. L.R, 1 All, 651, and Chanvirapa v. 
Danava, I. L. R., 19 Bom., 593, referred to. 

Evidence which represents the opinions of persons having special 
means of knowledge based on information derived from deceasedemem- 
bers of the family is admissible under sections 49 and'60, Evidence Act. 
Garuradhwaj Prasad’ v. Superundhwaja' Prasad, I. L. R., 23 Al, 37, 


followed. 
* F, A. No. 214 of 1901.- 
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First APPEAL against the decree of Babu Ramdhan Mukerji, 
Additional Subordinate Judge of Gorakhpur. 

Suit for, partition of Tamkohi estate. 


The following statements of facts is taken from the judgment 
of Stanley, C.J. :— 
This is an appeal against a decree of the Additional Subordi- 


. nate Judge of Gorakhpur, dismissing the plaintiff's clam. The 


plaintiffs are Sarabjit Partap Bahadur Sahi, younger son of the 
late Raja Krishan Partap Bahadur Sahi, and Chhatarpat Bahadur 
Sahi, his minor son ; and the defendants are Raja Indarjit Partap 
Bahadur Sahi, the minor son of the late Raja Shatrujit Partap 
Bahadur Sahi, who was the eldest son of Raja Krishan Partap 
Bahadur Sahi, and Musammat Ram Kamal Kuari, mother of 
plaintiff No. 1. 

This suit is one for the partition of a large number of villages 
situate in the districts of Gorakhpur, Gaya and Basti, known as 
the Tamkohi Raj. The plaintiffs claim to be entitled to a share 
in the estate along with the defendant, Indarjit Partap Bahadur, 
by right of inheritance according to the ordinary rules of Hindu 
law. They also put forward alternative claims to portions of 
the property described in the schedules to the plaint. As regards 
the properties mentioned in the schedules B-1, B-2, and B-3, they 
allege that Kharag Bahadur Sahi, grandfather of plaintiff No. 1, 
was absolute owner of these properties, and that he shortly before 
his death gave a moiety of them to his wife, Musammat Tileshri 
Kuari ; that subsequently, Musammat Tileshri Kuari acquired by 
purchase the properties which are mentioned in schedule C and 
that she was entitled to the properties mentioned in schedule D 
under a gift from her father at the time of her marriage; also 
that Krishan Partap Bahadur Sahi, the father of plaintiff No. 1, 
acquired the properties set forth in schedule E and owned the 
same independently of the Raj and free from any family custom 
governing the devolution of the Raj. To a share in all these 
properties the plaintiffs lay claim as being properties of Krishan 
Partap Bahadur Sahi, which descended upon his death to the 
members of his family according to the ordinary rules of Hindu 
law. 
The defence of the principal defendant, Indarjit Partap Baha- 
dur Sahi, whose estate is under the management of the Court of 
Wards, he being a minor, is that all the property in dispute 
forms part of the Tamkohi Raj, and that this Raj is an impartible 
Raj, devolving on the death of a Raja in accordance with a well 
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established family custom upon the eldest son, the younger son 
or sons, as the case may be, obtaining maintenance in recognition 
of his or their rights as a Babu or Babus, and that ag the only 
son of the late Raja Satrujit Partap Bahadur Sahi, he is entitled 
to the Raj, and the plaintiffs are only entitled to Babuana, or 
maintenance. He also relies upon an agreement, dated the 20th 
day of July, 1895, which was entered into between his father and 
plaintiff No. 1, shortly after the death of their father, Raja Kri- 
shan Partap, as a bar to the plaintiff's claim. In this agreement 
the custom of the family is declared, namely, that after the death 
of the Raja occupying the gaddi, his eldest son becomes the 
owner and possessor of the entire property appertaining to the Raj 
riasat; and the other sons live with the eldest son and are 
maintained by him ; but that if they wish to become separate 
from the Raja, they get their rights as Babus out of the property ; 
then it is stated that after the death of Raja Krishan Partap 
Bahadur Sahi, Satrujit Partap Bahadur Sahi became the occu- 
pant of the gaddi of the Raj-riasat of Tamkohi, according to the 
practice of the family, and the owner of the whole property. Then 
follows the agreement of the parties that Sarabjit Partap should 
live according to old custom with the brother and be maintained 
by him, but that if at any time he wished to separate from his 
brother, a one-eighth share of the entire property belonging to the 
Raj-riasat should be given to him. It was also agreed that if 
Raja Satrujit should have no male issue, or if there being male 
issue, they should thereafter fail, then Sarabjit and his male 
descendants should become the owner and occupy the gaddi of 
the Raj-riasat. In the plaint this agreement is mentioned, but 
there is no prayer to have it set aside or cancelled. It is alleged, 
so is the case, that plaintiff No. 2 was no party to the same, he 
having been less than a month old at the date of its execution. 
The plea is advanced that this agreement is not binding on 
plaintiff No.1, the allegation being that it was without any 
consideration ; and that. the consent of plaintiff No. 1 to it was 
obtained by undue influence and misrepresentation, and that it 
was executed under a mistaken . notion that there was a family 
custom according to which the properties form an impartible Raj. 
The defendant, Musammat Ram Kamal Kuari, who is the mother 
of the plaintiff, Sarabjit, also filed a written statement, and in it 
she supports the claim of the plaintiffs. She also lays cldim to 
some of the villages in dispute and also to a share in some other 
villages under a will alleged to have been made by Raja Kharag 
Bahadur, the father of Raja Krishan Partap Bahadur, in favour 
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of his wife, Musammat Tileshri Kuari, and a subsequent gift by Civin. 


Musammat Tileshri Kuari to this defendant. 1905. 

The Court below held that there was no foundation for the ~~ 
claim of this last mentioned defendant, and disallowed it, and Pantar LA 
she has not appealed from the decree. It also held that the pro- v 


m : ; . “a : INDARIIT 
perty in dispute formed an impartible Raj, and that the agree- Pintar Bank: 


ment of the 20th of July, 1895, was binding upon ‘plaintiff No.1, pur Sanz. 
but was not binding upon his son, he being no party to it. As 
regards the alternative claim of the plaintiffs, the Court below 
held that all the property mentioned in the schedules to the plaint 
formed part of the Raj and descended accordingly in accordance 
with the family custom set up by the principal defendant. 

Tt will be convenient here to give the family pedigree beg in- 
ning with Raja Fateh Sahi. It is not necessary for the pur- 
poses of this suit to trace it further back. The parties to this 
suit are the great-grand-sons of Ram Bahadur Sahi, who was the 
youngest of the four sons of Raja Fateh Sahi. 

MAHARAJA aaa SAHI. 








l | | 
EN Sahi, Dalmardan Shamsher Ram Bahadur 
=Mt. Badam Sahi. Sabi. Sahbi. 
Kuasi. | È | 
Dalip Sabi, | | 
=Mt. Usmed Jagjit Sahi. Sanwant Sahi 
Kuari. = Mt. Ram Charan 
aa 
| 
Sidheshwari Ganyeshwari Rajeshwari 
Prasad Narain Prasad Narain Prasad Narain 
Singh. Singh. Singh. 
ee Dran | 
Pirthipat Sahi. Dalthamman 
Sahi. 


| 
Kharag Bahadur Sahi 
=Mt. Tileshwari Kuari. 


| 
Krishan Partap Bahadur Sahi 
=Mt. Kamal Kuari, (defendant No. 2). 





| 
Satrujit Partap Bahadur Sahi, Sarabjit Partab Bahadur Sahi, 


(deceased)= Mt. Padam Kuari (plaintiff No. 1.) 
(widow.) 
à Chhatarpat Bahadur Sahi, 
Indarjit Partap Bahadur Sahi, alias Hira'Sahi, minor, 
(defendant No. 1.) (plaintiff No. 2.) 


The Court of first instance dismissed the suit, 
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Plaintiffs appealed. 
Sir Walter Colvin (with him J. N. Chaudri and Jang Bahadur 
Lal), for the appellants. ’ s 


I. The property in dispute is not part of an impartible raj. 

Raja Fateh Sahi was Raja of Hansapur estate alone’at the 
time of his expulsion ; it was after that date that the property 
in the Gorakhpur district was acquired by him. 

Settlement Report of Gorakhpur District, 1871, pp, 130-131. 

Hunter’s Statistical Account of Bengal, vol. xi, p. 369. 

Atkinson’s Gazetteer, vol. vi, p. 450. 

Consequently, even if any custom of impartibility attaches to 
the Hansapur Raj, that cannot be attributed to this property. 

A custom in order to be valid must be ancient, continuous, 
definite, certain, reasonable, and must be shown by clear and 
unambiguous evidence to have been invariably acted upon. 

Sivanananja v. Muttu Ramalinga, [1866] 3 Mad. H. ©. R., 75, 77. 

Ramalakshmi v. Sivanantha, [1872] 14 M. I. A., 570, 585, 

Mayne’s Hindu Law, pp. 55, 60. 

Such a custom is to be distinguished from a conventional 
arrangement. ; 

Bhau Nanaji v. Sundrabat, [1874] 11 Bom. H. C. R., 249. 

Ismail v. Fidayat, [1881] I. L. R., 3 AIX, 723. 

A family custom if made out, would no doubt be sufficient. 
See, for instance, 

Nitr Pal Singh v. Jai Pal Singh, [1896] I. L. R., 19 AN, 1. 

But as there are some estates by their nature impartible, so 
there are Rajes that are partible. 

Ghirdharee Singh v. Koolahal Singh, [1840] 2 M. I. A., 344. 

Two different rules may govern succession to property belong- 
ing to same family. 

Katama Natchier v. Srimut Raja Moooto Vijoya Raganadha Bodha, [1863] 
9 M.I. A., 539: 

As to the effect of confiscation reference was made to 

Mutiu Vaduganadha v. Dorasinga Tevar, [1881] L. R., 8 I. A., 99, 
and as to the value of entries in wajib-ul-arzes regarding 


custom, to 


Garuradhwaja Prasad v. Superundhwaja Prasad, [1900] I. L. R., 23 AN., 37. 


Il. A custom may, however, be discontinued, 

Rajkishen v. Ramjoy, [1872]I. L. R., 1 Cal, 186, 
and this was done in the present case. Raja Fateh Sahi himself 
divided his property among his three sons. The evidence, was 
discussed ‘at great length, and the following authorities upon 
the question of a permanent grant of babuaz estate were consi- 


dered’: 
Udday Adittya Deb v. Jadublal Adittya Deb, [1879] I. L. R., 5 Cal., 113. 
fa 
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Raja Udaya Aditya Deb v, Jadablal Aditya Deb, [1881] I. L. R., 8 Cal., 199. Crvin. 

Sartaj Kuari v. Deoraj Kuari, [1887] I. L. R., 10 All, 272. 1905, 

Beresford v. Ramasubba, [1899] I. L. R., 13 Mad., 197. f 

“Rup Singh v. Pirbhu Narain Singh, [1898] I. L. R., 20 AN., 537. SARABUJIT 
II. Equity Courts have jurisdiction to set aside agreements gees 
entered into in ignorance of rights or where both the contracting aes ae 
parties were labouring under a mistake whether of law or as to _ Inpangit 

> k Partar BAHA- 
private rights. Sok BANi, 

Cooper v. Phibbs, [1867] L. R., 2 H. L., 149. —— 


Stockley v. Stockley, [1812] 1 V. and B. 31, S. C. 12 R. R., 184. 
Beauchamp v. Winn, [1872] L. R., 6 H. L., 223. 

M'Carthy v. DeCaix, [1831] 2 Russ. and Mayl., 614. 

Mantappa v. Baswuntrao, [1871] 14 M. I. A. 24, 35—9. 

Lawton v. Campion, [1854] 18 Beav., 87, S. C., 52 E. R., 35. 

Westly v. Westly, [1842] 2 Dr. and War., 502, S. C., 59 R. R., 795. 

Dixon v. Evans, [1871] L. R. 5 H. L., 608. 

Story’s Equity Jurisprudence (ed. 2, Grigsby), 

Muhammad Imam Ali Khan v. Husaini Khan, [1898] I. L. R., 26 Cal., 81. 
Malkarjun v. Narhari, [1900] I. L. R., 25 Bom., 337. 


T. Conlan (with him Wood, Sundar Lal, and Motilal Nehru), 
for the respondents. 


The evidence proves that Tamkohi is the ancestral and not 
self-acquired estate of Fateh Bahi, and as such, is governed by 
the same customs of impartibility and primogeniture which still 
obtain in Hansapur, which was originally a part of the same 
estate. And even if this was not so, family customs as above, 
being established in the case of Hansapur, the same customs 
would attach to Tamkohi, though a new acquisition. 

Mayne on Hindu Law, (ed. 6), pp. 58, 59. 

Ghose’s Hindu Law, p. 714. 

Chintamun Singh v. Nowlukho Konwari, [1875] L. R., 21. A., 263, 269. 

Surendro Nath Roy v. Heramonee Burmoneah, [1868] 12 M. I. A., 81, 91, 96. 

West and Buhler’s Hindu Law, Vol. I, p. 739. 

Discontinuance of a custom must be proved in the same way 
as the existence of a custom. No such proof had been given by 
the plaintiffs. 

Raja Krishan Partap had no intention of keeping any property 
he acquired as separate from the raj. Incorporation is intended 
when no disposition is made in lifetime. 

Ramasami v. Kamaya Sundra Lingasami, [1893] I. L. R., 17 Mad., 422. 

The ikrarnama is fatal to the plaintiffs’ claim. Just as a par- 
tition made by a father would bind his sons, so would a compro- 
mise regarding a dispute about the family property and babuai 
allowances. i 
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Parbi Kumari v. Jagadis Chander, [1902] I. L. R., 29 Cal, 433. 

Sri Rajah Rajeswar Gajapaty v. Sri Virapratapah Rudra, [1868] 5 Mad., 
H. ©. R., 3L. 

Pitam Singh v. Ujagar Singh, [1878] I. L. R., 1 AIL, 651. e s 

Chanvirapa v. Danava, [1894] I. L. R., 19 Bom., 593. ; 

Mayne on Hindu Law, p. 623, also pp. 508-9 (about babuai allowanges). 

A Hindu father is allowed to do a great deal for himself and 
son, if he acts in good faith. No bad faith has been suggested ; 
no mistake, whether of law or fact proved. 

J. N. Chaudri, in reply. 

The attribute of impartibility of an estate—in other words, its 
descent as an entire and indivisible estate to single heirs—has 
its origin in— 

(i) The nature of the estate, e.g., whether it is a principality 
or subordinate sovereignty. 

(ii) The character of its tenure, e.g., whether granted on 
condition of performance of military service or as appurtenant 
to a particular office. 

(iii) Family usage, t.e., the long and uniform practice of a 
family in treating a particular estate impartible and descendible 
to a single heir. jo 

The authorities do not recognise any custom of impartibility 
and primogeniture applying to the properties of a Hindu general- 
ly, that is, to properties possessed in the present and to proper- 
ties which may be acquired in the future. On the other hand, 
the cases in which we find a family possessed of certain proper- 
ties governed by the rule of primogeniture and others to which 
the ordinary law applies, and other cases which lay down that 
even property acquired out of the income of impartible property 
would not be impartible unless an intention to incorporate is 
proved, negative the idea of the recognition of a general custom 
of impartibility and descent to a single heir. The defence here 
is very similar to that set up in the Hansapur case. 


W. R., Sp. No. 99. 
The custom of impartibility has to be proved by the party 
alleging it. 
3 R Vartogadda Mallikarjuna v. S. R. Yarlagadda Durga, [1890] L. R., 


17 I. A., 134. _ 
Tf the Hansapur custom did not attach to Tamkohi, it was 


clear that no new custom was established. f 
Chintamun Singh v. Nowlukho Konwari, [1875] L. R., 21. A., 263. 


The doctrine of incorporation has been applied to (i) natural 
expansion, (2) acquisitions from income, and (3) acquisitions ‘in 
other modes, But no intention to incorporate has here been 
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shown. As to usurpation and the effects of consfication see 

Zemindar of Merangi v. Sri Rajah Satrucharla Rambhadra, [1890] L. R., 
18 J. A., 45. 

As to the ikrarnama, there was no compromise of the question 
whether the estate was a raj. It was assumed or admitted to be 
araj, and the question compromised was as to the amount of the 
liability to pay allowance. The compromise, therefore, rests on a 

* fundamental error and can be set aside. 

Harvey v. Cooke, [1827] 4 Russell, 34, 8. C., 38 E. R., 717. 

A misrepresentation, however innocent, would avoid a com- 
promise. 

Fane v. Fane, [1875] L. R., 20 Eq., 698. 

There must be a full and fair communication of all material 
circumstances. 

Smith v. Pincombe, [1852] 3 Mac. and G., 653. 


There may be a mutual mistake. 

Soobramania Telaver v. Sokka Telaver, [1870] 5 Mad., H. C. R., 437. 
Subbiem Pillay v. Arnachala Irungot, [1870] 5 Mad., H. C. R., 444. 
Williams v. Williams, [1867] L. B., 2 Ch., 294. 

A partition-deed will be maintained only if it was executed 
by the brothers openly and publicly without restraint and 
coercion and with full opportunity for enquiry and on the part 
of both with presumable competent knowledge. 

Hetnarain Singh v. Modnarain Singh, [1859] 7 M. I. A., 311, 320. 

[Counsel discussed portions of the evidence at length and 
submitted that some of the documentary evidence adduced on 
behalf of the defendant was inadmissible because not properly 
attested or proved, and the oral evidence, because it was hearsay. | 

0. A. V. 

The judgment of the Court was delivered by 
- Sranzey, O. J.—[After stating the facts as above, his Lordship 
proceeded as follows]:—We shall first deal with the question of 
impartibility. The Tamkohi estate belonged to Raja Fateh Sahi 
and is situate in territory which formerly belonged to the Nawab 
Wazir of Oudh, but was ceded to the British Government in 
the year 1801. Whether the entire of this estate was acquired 
by Fateh Sahi or part only was acquired and part inherited by 


SG him from his ancestors, is a matter in controversy in this appeal. 


‘It lies on the west side of the river Gandak. On the opposite 
bank of this river lies the Raj formerly known as the Hansapur 
Raj, now the Hatwa Raj, in the district of Saran, which belonged 
to Raja Fateh Sahi and to his ancestors before him for many 
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generations, This territory formerly belonged to the kings of 
Delhi. After the battle of Buxar in the year 1764, when this 
territory fell into the hands of the East India Company, Raja 
Fateh Sahi refused to acknowledge allegiance to the British, 
and in consequence was obliged to leave his estates in that 
territory. He crossed the Gandak and settled on property situate 
on the west bank of the river, which was formerly described as 
Bank Jogni. 
admittedly an impartible Raj. Owing to the hostility of Raja 
Fateh Sahi, it was confiscated by the British Government and 
let out to farmers until the year 1790, when the Government 
conferred it upon Raja Chhatardhari Sahi, at that time the eldest 
surviving member of a younger branch of the family of Raja 
Fateh Sahi. 

The sons of Fateh Sahi made several ineffectual appeals to the 
British Government for re-instatement in this part of their 
ancestral property. At a later date litigation ensued between 
two of the grandsons of Raja Chhatardhari Sahi on the one side 
and a great-grandson on the other. The grandsons claimed to 
be entitled by inheritance in accordance with the ordinary rules 
of Hindu Law to a moiety of the entire property left by their 
grandfather. The great-grandson disputed their right to any 
share, alleging that the Raj had come to him as a member of 
the eldest branch of the family in accordance with the well- 
established custom of the family. The litigation closely re- 
sembled that in the present case. It was held by the appellate 
Court confirming the decision of the Court below that the 
Hansapur property was a Raj and that by the rule of the family 
it descended entire to a single heir; that the Government by 
setting aside a particular branch of the family did not intend 
or in fact confiscate the property and thereby extinguish the 
rights of every member of the family; that the family custom 
and the custom of the Raj were not destroyed by the infringe- 
ment of the custom by virtue of which Raja Chattardhari Sahi 
acquired the estate (see Special Number, Weekly Reporter, 97). 
The decision was upheld upon appeal by their Lordships of the 
Privy Council ('). This litigation established the fact that the 
Hansapur estate was an impartible Raj, and this indeed is not 
denied. The case for the plaintif-appellant is not that Raja 
Fateh Sahi did not formerly possess an impartible Raj ix the 
district of Saran, but that the property which he inherited or 
acquired on the west bank of the river Gandak and which 

(G) XI, M. L A, 1 


fA. L. J.R. 


The Hansapur estate in the district of Saran is - 


rh 


N 
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belonged at the time of acquisition to the Nawab Wazir of Oudh, 
formed no part of that Raj and was not impressed with the 
‘character of impartibility. It is said that it was his self-acquisi- 

+ tion with which he could deal as he pleased. The litigation to 
which, we have referred, it is to be observed, had no concern 
with any property situate out of the district of Saran, but only 
to the property in Saran which had been confiscated by the 
British Government. The Gorakhpur district was at this time 
in the territory of the Nawab Wazir. For this reason, no doubt, 
we do not find in the reports of the abovementioned suit any 
special reference to the possessions of Raja Fateh Sahi out of the 
district of Saran. We notice, however, that in the judgment of 
their Lordships a reference is made to the estate of Raja Fateh 
Sahi in the dominions of the Nawab Wazir. 

The information given as to this family in the historical 
records of the district is meagre. Few matters are stated in 
them, and some of these, as we shall presently show, are inaccu- 
rate. In the Settlement Report of the Gorakhpur district of 
1871 we find the following passage at page 131 :—“ Taluka 
Bank Jogni belongs to the Raj of Tumookoee (Tamkohi). The 
original founder, a relative of the Hatwa Raja, is said to have 
crossed the river Gandak from the adjoining district of Saran 
and established himself in two villages, Bank and Jogunee, 
which he purchased from the former proprietors. In those days 
when a state of warfare and internal strife was the normal 
condition of this pargana, the natural consequence of a powerful 
‘Raja obtaining such a footing in it was the gradual formation, 

partly by violent usurpation and partly by voluntary transfers 
of weak and powerless zamindars, of a large taluka, which in 
time came to include all the villages in the vicinity which the 
talukdar considered worth possessing. This taluka has the 
reputation of always being well managed. The late Raja Khurak 
Bahadoor (Kharag Bahadur Sahi), whose systematic good 
management was a model to other talukdars in this district, died 
about a year before the present revision of settlement and the 
present Raja was then a minor. It is gratifying, however, to be 
able to record that since the death of Khurak Bahadoor the estate 
has been equally well managed without the intervention of the 
Court of Wards by Rani Talessur Kuari, the mother of the 
inor Raja.” In his Statistical Account of Bengal, Vol. XI, 
. 369, Sir W. W. Hunter writes in regard to the Hatwa family 
follows :—“ When the East-India Company obtained the 
pacial administration of Behar in 1765, Fatti Sahi, then 
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Raja of Hatwa, refused to pay revenue to the Company. -On ba 
being pressed by the English troops he retired to a large tract 

of forest between Gorakhpur and Saran, whence he frequently 
invaded the British territory. His inroads constantly‘interrupt- . 
ed the collections of revenue in 1772, and he is supposed to 
have killed one Gobind Ram, who then rented the property of 
Hansapur. Tite Collector finding that the revenue of the Hatwa 
estate could not be collected, recommended that the Raja should 

be pardoned on the promise of his receiving an allowance from 
Government. This proposal was sanctioned. The Raja came to 
Patna and promised that he would remain quietly with his 
family at Hansapur. This promise, however, he soon broke; and + 
up to 1775 committed constant depredations on the Company’s 
territories.” In the Historical Account of the North-Western 
‘Provinces, edited by Mr. Atkinson in 1881, at p. 450, Vol. VI, 

we find the following account of this district :—“ The terrible 

state of insecurity in the Sidhua Jogna pargana gave the oppor- 
tunity for the rise of the two principal talukas which still com- 
prised between them the greater portion of the pargana. The 

first of these was Bank Jogni taluka or Tamkohi Raj, which was 
founded by Fateh Sahi Bhuinhar, Raja of Hoshyarpur (Hansa- i 
pur) in Saran. He claimed descent from Mayyura, founder of 
the Majhauli Raj, by a Bhuinhar wife ; and his descendants are 
still recognised as connections by the Majhauli family. Refusing 
to acknowledge British authority, he was, after the battle of 
Buxar, expelled from Saran and settled on an estate he had 
bought a few years before in tappas Bank and Jogni. He 
brought with him a large amount of treasure and received also 
the support of the Majhauli Raja, who was wise enough to see 
the advantage of retaining a friendly power as a rampart between 
himself and the Banjharas. By usurpation, or more commonly 
by voluntary transfers from weaker zamindars, he extended his 
possessions swiftly and widely over the south-east of Sidhua 
Jogna, and before his death was recognised as talukdar of nearly 
a hundred villages.” ‘These extracts are relied upon by the 
appellants as showing that the possessions of Raja Fateh Sahi 
in the district of Gorakhpur were acquired by him after his 
succession to the Raj of Hansapur, and that no part of the 
Tamkohi estate came to him by descent, and the contention is 
that the property so acquired by the owner of an impartiblé Ra 
and dealt with by such owner in the manner in which Raj 
Fateh Sahi dealt with the Tamkohi estate, cannot be regarded 
impartible or subject to the family custom which governs 
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devolution of the Raj. The Hansapur Raj, it will be observed, 
is situate in territory which belonged to the King of Delhi, 
whilst the Tamkohi estate is in territory which was ceded to 
the British by the Nawab Wazir of Oudh. But we do not think 
that anything turns on this. 

The argument advanced by the appellants is that Raja Fateh 
Sahi was Raja of the Hansapur estate alone, antl that when he 
was expelled from this Raj he was a Raja without any Raj ; that 
the property acquired by him in Gorakhpur was a recent acqui- 
sition to which the family custom could not be said to attach ; and 
that respondent cannot pray in aid of the alleged impartibility 


of that property, a custom which was incident to the Hansapur’ 


Raj. It was further contended on behalf of the appellants that if 
the custom did ever exist as an incident to the property, it was 
discontinued. On behalf of the respondent it is contended that 
the Hansapur estate extended into the district of Gorakhpur 
and embraced a considerable territory in that district long before 
the time of Raja Fateh Sahi, and that it is an error to suppose 
that all the Tamkohi estate was the self-acquisition of Raja Fateh 
Sahi. Now that the respondent is a Raja is not and cannot be 
disputed. He is officially recognised by Government as an 
hereditary Raja and is known as the Raja of Tamkohi. The 
question is, is he a Raja without a Raj? We shall first then 
consider whether the Hansapur Raj extended into and embraced 
property in Gorakhpur, and also whether the custom of imparti- 
bility, which was incident to the Hansapur Raj, also became or 
was incident to the Tamkohi estate and was an invariable and 
continuous custom bearing in mind that “ it is of the essence of 
family usages that they should be certain, invariabe and con- 
tinuous,” and that “well established discontinuance must be 
held to destroy them.—Raj Kishun v. Ramjoy.”(?) 

The information given in the historical records, to which we 
have referred in regard to the Hansapur Raj, shows no trace of 
deep research or investigation, and it is doubtful if any great 
value can be attached to it. One might be led by it to suppose 
that no property in Gorakhpur was possessed by the Rajas of 
Hansapur before the time of Raja Fateh Sahi, and that it was 
only upon his expulsion from Saran that Fateh Sahi acquired 
roperty in Gorakhpur. On examination of the evidence before 
however, this does not appear to be the case, for there is 
mentary as well as oral evidence which leaves no doubt 
; minds that Raja Fateh Sahi and his ancestors owned 
(1) [1872] I. L. R., 1 Cal., 186. 
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property in Gorakhpur long before his expulsion from Saran, 
and that these properties were of considerable extent and value. 
[His Lordship after discussing the evidence continued] : 

Some witnesses, who are related to or connected” with the 
Hansapur family, were examined on behalf of the defendant, and 
in the course of their evidence detailed from family tradition 
matters which also go to establish that in the time of the ances- 
tors of Fateh Sahi the Raja of Hansapur possessed many villages 
in Gorakhpur which formed part of the Hansapur Raj, villages 
situate in Gorakhpur having heen given by way of Babuai allow- 
ances to cadet branches of the family. This evidence was received 
in the Court below without objection and only at a late stage of 
the hearing of this appeal, namely, in the reply of the learned 
advocate of the appellants, was any objection as to its admissi- 
bility raised. Mr. Chaudri on behalf of the appellants contended 
that the statements of these witnesses were not admissible in evi- 
dence, being made merely from hearsay. Now, under section 49 
of the Evidence Act, when the Court has to form an opinion as to 
the usages of a family, the opinions of persons having special 
means of knowledge’thereon are relevant facts. So far as the evi- 
dence objected to can be held to fall within this section, it is no 
doubt admissible. Commenting upon evidence of this description 
in the case of Garwradhwaja Prasad v. Superundhwaja Prasad(?) 
their Lordships of the Privy Council say, at pages 51 and 52 :— 
“ By section 49 when the Court has to form an opinion on (inter 
alia) the usages of any family, the opinions of persons having 
special means of knowledge thereon are also relevant. But by 
section 60 if oral evidence refers to an opinion or the grounds on 
which that opinion is held, it must be the evidence of the person 
who holds that opinion on those grounds. Their Lordships think 
it is admissible evidence for a living witness to state his opinion 
on the existence of a family custom and to state as the grounds 
of that opinion information derived from deceased persons, and 
the weight of the evidence would depend on the position and 
character of the witness and of the persons on whose statements 
he has formed his opinion.” Bearing in mind this rule, we shall 
deal with the evidence of these witnesses. Their evidence is 
directed to establish the case of the respondent and to prove 
that the Tamkohi estate is an impartible Raj and has been hel 
by along succession of Rajas from a period long anterior tô 
expulsion of Fateh Sahi from Saran. [His Lordship after disg 
ing the evidence continued]. It in substance represe 

(2) [1900] L L. R., 23 AlL, 37, 


(A. L.J. R. 
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opinions-of persons having special means of knowledge based on 
information derived from deceased members of the family and 
cannot be treated as of no value. It goes to show that the Rajas 
of Hansaptr, prior to the time of Raja Fateh Sahi, owned a con- 
siderable extent of property in the district of Gorakhpur, and 
that that ` ‘property was treated as forming part of the Hansapur 
Raj and as such, subject to the custom as to devolution pre- 
* vailing in the family. [His Lordship discussed the evidence]. 
After careful consideration of all the evidence furnished on this 
head we have come to the conclusion that Raja Fateh Sahi 
and his ancestors owned property of considerable extent and 
» value in the district of Gorakhpur, and that it is a mistake 
to suppose that only after the expulsion of Raja Fateh Sahi 
„was property acquired in Gorakhpur. 
Now let us see how Raja Fateh Sahi dealt with his properties. 
It appears that he gave up his property in Gorakhpur in or about 
the year 1799 to his sons and became a Faqir. He had offered 
a determined resistance to the British, but was ultimately forced 
to retire across the Gandak. From that retreat he made incur- 
sions into the adjoining territory which had fallen into the hands 
of the British, and is said to have been responsible for the death 
of at least one of the farmers to whom the Hansapur Raj was 
handed over by Government. Conscious, no doubt, of the hope- 
lessness of attempting to recover his estate and in despair of 
retrieving his fortunes, he became a Faqir. ‘Before taking this 
step, however, he granted three Sanads to his three younger sons 
of shares in his property. To his second son, Dalmardan Sahi, 
he gave a three anda quarter-anna share, and to each of the 
younger sons a two-anna share; thus leaving for his eldest son 
Arimardan Sahi, who became the Raja, an 84 anna share. The 
disposition made by him is relied upon by both sides; by the 
appellants as showing that he did not regard the estate as being 
impartible, but divided it among his sons; and by the respon- 
dent as, on the contrary, establishing its impartibility and indi- 
cating a clear intention on his part that the property should 
be treated as an impartible Raj. The Sanads are not forthcom- 
ing, and this is unfortunate, as they undoubtedly would have 
thrown some light upon the situation at the time when they 
ere granted. [His Lordship after discussing the evidence con- 
nel.] Mr. Mayne in his Treatise, on Hindu Law, says of 
maintenance grants as follows :—‘ The obligation imposed 
head of a family to maintain its members is generally 
d either by defraying out of the common fund the 
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expenses of those who live in the family house or by allotting to 
them sums of money payable periodically ; sometimes, however, 
portions of land of separate villages are assigned to particu- 
lar members to be held by them for their own support” (6th 
edition, page 508). He cites as an authority for this the’ case 
of Ranjeet Singh v. Roder Gujraj (1). He then proceeds :— 
“ Prima facieland so granted is resumable at the death of the 
grantee. Sometimes by special usage such grants are resumable 
at the pleasure of the grantor. Sometimes they are resumable 
on the death of the grantor by his successor. Where the head 
of the family is the owner of an impartible estate, it is not 
uncommon to find an alienation of villages made for the main- 
tenance of a junior member and his direct male line, and in such 
a case it does not revert to the principal estate until that line 
becomes extinct. A further possibility is that the grant may 
have been absolute and irrevocable in full satisfaction of all 
claims to future maintenance. Such a grant if properly made 
out vests in the grantee not only a heritable but an alienable 
estate, and undisturbed possession for successive generations may 
justify a presumption that the grant was of such a nature. 
Sometimes the transaction takes the form of partition between 
the senior and junior members, which has the same effect. ” 
It appears to us that, whatever was the nature of the grants 
made by Fateh Sahi in favour of his younger sons, these grants 
were made as maintenance grants, and even if they took the 
form of absolute and irrevocable. grants, no reference can he 
drawn from them in support of the plaintiffs-appellants’ conten- 
tion. [His Lordship after discussing the evidence continued.] 
That'the ceremonies of Tilak and Gaddi-nashini were continuously 
performed in this family from generation to generation, the evi- 
dence leaves no doubt. It is highly improbable that in the case 
of a family owning a title which was and is officially recognised 
by the Government as hereditary, the observances attendant 
upon the accession of a Raja would be overlooked. 

We must not leave this branch of the case without referring 
to what in the case of the plaintiff Sarabjit at all events appears 
to us to be strong and cogent evidence. After the death of Raja 
Krishan. Partap the plaintiff Sarabjit set up a claim to a moiety 
of the Tamkohi estate. His brother, Satrujit, resisted this claj 
on the ground that the estate was an impartible Raj and tha 
younger brother was only entitled out of it to Babuai allo 


Ultimately, after consultation with a number of lay 
(l) [ J]LR,1,9. 
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compromise was come to which was embodied in the agreement 

to which we have already alluded, of the 20th of July, 1895. At 
the date of this agreement the plaintiff, Chhatrapat, was- about 

» a month old. In this agreement Satrujit is described as the 
propriefor of the estate of Tamkohi, and the eldest son of Raja 
Krishan Partap. The agreement contains a statement, declaration 
and agreement which are introduced by the following words :— 

` “We, both the executants, make the following statement, declara- 
tion and agreement, and they will be binding upon us, the 
executants, and our male descendants.” Then came the follow- 
ing declarations :—(1) The last Raja of the estate, named Tamkohi, 
district Gorakhpur, was Raja Krishan Partap Bahadur Sahi, who 
died on the 3lst of December, 1894. We, the two executants, are 

his sons; and of us Raja Satrujit Partap Bahadur Sahi is the 
elder and Sarabjit Sahi is the younger son. (2) According to 
the Hindu law and the custom of this family, after the death of 

the Raja occupying the Gaddi, his elder son becomes the owner 
and possessor of the entire property, moveable and immoyeable, 
appertaining to the Raj Riasat, and if there are also other sons 

of the deceased Raja, all of them live with and are maintained 

by their elder brother, ie., the Raja occupying the Gaddi, 
and when they wish to become separate from the Raja for 
the time being, they get their right as Babus out of the 
whole property, moveable and immoveable, appertaining to the 
estate existing at the time of separation. (3) Accordingly, 
after the death of Raja Krishan Partap Bahadur Sahi, I, Satrujit 
Partap Bahadur Sahi, the elder son, become the occupant of 
the Gaddi of the Raj Riasat of Tamkohi, mentioned above, 
according to the Hindu law and practice and custom of the 
family and am the owner in possession of the whole property, 

. moveable and immoveable, appertaining to the Raj Riasat.” Then 
follows the declaration on the part of Sarabjit to the effect that 
he is living and will continue to live according to the old custom 
with his elder brother, Raja Satrujit, and will be maintained by 
the Raj Riasat ; and that Raja Satrujit is and will remain the 
owner in possession of the entire property appertaining to the 
Raj Riasat, but that if at any time in the future, Babu Sarabjit, 
r after him his male descendants, desire to become separate 
m Raja Satrujit or his male descendants occupying the Gaddi 
‘Raj Riasat, then Raja Satrujit or his male descendants 
g the Gaddi would give Satrujit or his male descendants 
ghth share out of the entire property, moveable and 
le, appertaining to the Raj Riasat existing at the time 
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of separation. Later on it is explained that at the date of 
separation, Babu Sarabjit or his male descendants should receive 

a three-eighth share not merely out of the moneys then existiag 
but also out of all moneys which might be saved between the * 
date of the agreement and the date of separation. After other 
provisions the agreement concludes with the following words :— 

“ Both of us, the executants, have mutually executed this deed | 
of agreement of our own accord and free will, in a sound state 

of body and mind, and we and our male descendants are and 
will be bound by it. This Raja Satrujit Partap Bahadur Sahi, 

or his male descendants, shall have no right contrary to the 
conditions and contents of this document, to object in giving to 7” 
Babu Sarabjit Partap Bahadur Sahi or his male descendants 

at the time of separation one-eighth share detailed in paragraph 

4 of this document, with the exception of the property mentioned 

in clause (e) of that paragraph. In the same way, Babu Sarabjit 
Partap Bahadur Sahi or his male descendants shall have no 
right at the time of separation to claim more than the property 
detailed in paragraph 4 of this document, from which the pro- 
perty mentioned in clause (e) of that paragraph is excluded.” 
We may mention that the property which is excluded from the 
agreement is an ilaka situate in the district of Muzaffarpur which 
was acquired by Raja Satrujit from his father-in-law. Now no 
document could more clearly express the existence of the family 
custom upon which the defendant relies, or the fact that the 
Tamkohi estate was an impartible Raj. In view of this document 

it is difficult to conceive how the plaintiff Sarabijt came to ad- 
vance the present claim. He has not in the plaint sought to 
have this agreement cancelled, but he has set up the case that the 
execution of it by him was procured by undue influence, mis- 
representation and mistake, and that he was induced by his . 
elder brother, in whom he reposed confidence, to sign it. Now 
we shall assume that the Court can disregard this agreement 
and give the plaintiff Sarabjit the relief which he claims, not- 
withstanding that there is no prayer for the cancellation of it, 
and shall consider the grounds which he has put forward for 
asking the Court to treat it as a nullity. His learned counsel 
have abandoned the case that its execution was procured b 
undue influence or misrepresentation, and properly so, for t] 
is not a shred of evidence to support such a case. It is, ho 
contended that the document was executed in the 
belief that the Tamkohi estate was an impartible Ra 
having been executed under a mistake of fact may be då 
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{His Lordship after discussing the evidence continued.] This 
evidence leaves no doubt on our minds that the igrarnamah was 
deliberately executed by Sarabjit after full and careful consider- 
ation of the circumstances of the family and with as full know- 
ledge of its history as was in the possession of any member of 
the family. After consultation with his relatives at Salemgarh 
he abandoned the position which he at first took up, that the 
estate was partible, which was the real matter in dispute between 
the brothers. If the Raj was an impartible Raj, then the 
plaintiff was clearly only entitled to Babuai allowance. If the 
estate was partible, he was entitled to the half of the estate. 
This was the matter in issue between the brothers and this was 
then finally decided, and an agreement drawn upon the basis 
that the younger brother had abandoned this claim and was 
willing to accept the position taken up by his elder brother 
that the Raj was impartible. The question of the impartibility 
- of the Raj was intended to be set at rest on this occasion. The 
igqrarnama opens with a solemn declaration as to the family cus- 
tom and it seems to us now idle for the plaintiff, Sarabjit, to avoid 
the consequence of a deliberate and solemn act. It is to be 
noticed that no attempt was made to impeach this agreement 
during the life-time of Raja Satrujit. It was only upon his 
death, when the estate came into the possession of his infant 
child, that the idea of procuring its cancellation occurred to him. 
The admissions made by Sarabjit in this agreement are the 
strongest evidence against him. 
a. We have now referred to the documents and oral evidence 
which have been mainly relied upon by the respective parties 
m\support of their cases. After careful consideration of them 
the conclusion at which we have arrived is that Fateh Sahi before 
his expulsion from Saran held a considerable amount of property 
in the district of Gorakhpur and that that property formed and was 
treated as portion of the family estate, and that the custom of 
the family which is admitted to have prevailed in connection with 
the Hansapur Raj also extended to the estate, lying on the west 
side of the Gandak. We hold, therefore, that the estate which 
devolved upon Raja Arimardan Sahi on the abdication of his 


ather in his favour and withdrawal into seclusion, was impar- 
ble. 






as been contended on behalf of the respondent that even if 
the case that neither the ancestors of Fateh Sahi nor Fateh 
elf owned any territory in Gorakhpur prior to the expul- 
teh Sahi from Saran, none the less the family custom 
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would attend and follow the family and govern the devolution of 
any property which it or the head of the family might acquire. 

This argument appears to us to have force, but having regard 
to the conclusions at which we have arrived upon the question 
of fact, it is unnecessary to determine it. In India, questions 
relating to every kind of property are governed by the personal 
law of the owner, and it has consequently been held that a 
Hindu who migrates from one part of the country to another, will 
retain the law by which he was governed at the time of mi- 
gration unless he elect to change his family custom and:adopt the 
custom of the district into which he has migrated. In other 
words, a family which has family customs and usages will not 
necessarily lose them by migrating. The persumption is that 
the family which has moved from one district to another carries 
with it its family customs, and the onus is upon a party who 
alleges the discontinuance of any such custom to prove that fact. 
Soorendro Nath Roy, v. Musammat Heeramonee Burmoneah.(*) 

As was pointed out by the Privy Council in the case which we 
have cited, Orientals are commonly tenacious of their usages 
and customs, and therefore on the ordinary principles of view- 
ing evidence a continuance of the existing state of things is 
presumable. Well-established discontinuance of family customs 
will, however, destroy them. 

This brings us to the further argument which was advanced on 
behalf of the appellants, namely, that, assuming that Raja Fateh 
Sahi did hold property in Gorakhpur and that the same was 
governed by the family. custom of impartibility, which it is 
admitted, governed the devolution of the Hansapur estate, that 
custom has been discontinued and no longer can be regarded as 
binding. There is no doubt that a family custom may be dis- 
continued. In the case of Raja Kishen Singh v. Ranjoy Surma 
Mojamdar(*) the following passage appears in the judgment at 
page 195 :—“ Their Lordships cannot find any principle or autho- 


rity for holding that in point of law a manner of descent of an 


ordinary estate depending solely on family usage may not be dis- 
continued so as to let in the ordinary law of succession. Such 
family usages are in their nature different from a. territorial 


custom which is lex locie binding all persons with the local limits: 


in which it prevails. It is of the essence of family usages the 
they should be certain, invariable and continuous, and 
established discontinuance must be held to destroy them. 

(1) [1868] 12 M. I. A., 81. 

(2) [1872] I. L. R., 1 Cal., 186. 
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would be so when the discontinuance has arisen from acci- 
dental causes ; and the effect cannot be less when it has been 
intentionally brought about by the concurrent will of the family. 
Tt would lead to much confusion and abundant litigation if the 
law atéempted to revive and give effect to usages of this kind 
after they had been clearly abandoned and the ahandonment 
had been as in this case long acted upon.” Let us see then 
whether the family usage in this case has been abandoned. It 
is necessary here to advert to the pedigree and to see in what 
way the succession has devolved since the death. of Raja Fateh 
Sahi. After his abdication his eldest son, Arimardan Sahi, be- 
came the Raja, his younger brothers having been allotted shares 
by way of Babuai allowance under the Sanads granted by Raja 
Fateh Sahi. Raja Arimardan Sahi died on the 21st February, 
1825, and was succeeded by his next brother, Dalmardan Sahi. 
Raja Dalmardan Sahi died in the year 1838, leaving a son, Dalip 
Sahi, who- became the Raja. He died without issue sometime 
before the year 1844, leaving a widow, Musammat Usmedh 
Kuari. Upon his death, Shamsher Sahi, the third son of Raja 
Fateh Sahi, was clearly entitled to succeed as Raja. He, however, 
had, as we have already pointed out, instituted a suit for parti- 
tion of the share which was allotted to him by Fateh Sahi and 
had succeeded in obtaining a decree which possibly gave him 
more than he was strictly entitled to. -Whether it was that he 
considered that he had thus become separated from the family 
and had forfeited his right to succeed to the estate or not, we 
cannot say. He does not appear to have advanced any claim on 
the death of Raja Dalip Sahi, but allowed Musammat Usmedh 
Kuari to have her name recorded as owner. He died on the 23rd 
of June, 1847, and the only son who survived him, Sawan Sahi, 
died on the 19th of November, 1848, without male issue. The 
person entitled on the death of Sawan Sahi to the estate, accord- 
ing to the family custom, was Kharag Bahadur Sahi, the grand- 
son of Ran Bahadur Sahi, the fourth son of Raja Fateh Sahi. 
He lost no time in putting forward a claim to the estate. This 
claim was compromised by an arrangement made in 1851, 
whereby Musammat Usmedh Kuari purported to give him the 
property ‘reserving to herself a life estate in certain villages. 
ere is no doubt that Musammat Usmed Kuari under- the 
y custom had no title whatever to the property. In tak- 
ssession after the death of her son, she undoubtedly 
ed an act of usurpation. This act is strongly relied 
appellants as establishing a discontinuance of the 










739 


CIVIL, 
1905. 
oe 
SARABIJIT 
Partap BAHA- 
DUR Sadi * 
t y, 
INDARJIT 
Partar BANA- 
DUR BAHI. 


Stanley, C. J. 


‘40 
Crvin. 


1905. 
nw 
SARABJIT 
'ARTAP BAHA- 
DUR AHI 
v. 3 
DARJIT PARTAP 
BADUR SAHI, 


tanley, C. J. 


HIGH COURT. [A. L. J- R. 


family custom. [His Lordship after discussing the evidence 
continued.] 

The plaintiffs also, as we have TES relied upon the fact 
that Raja Fateh Sahi divided the property amongst his sons,and + 
the argument is that this disposition also was contrary „to the 
family custom and evidence of its discontinuance. We have, 
however, most’ contemporaneous evidence to prove the nature of 
that disposition in the petition which was filed by the sons of 
Raja Fateh Sahi on the 9th of April, 1808, when they were 
endeavouring to recover from Government the Hansapur estate, 
and in the later petitions which were filed by Raja Arimardan 
Sahi, to which reference has already been made in an earlier part + 
of our judgment. These documents show that the estate was 
regarded as an impartible Raj. If the estate had ‘not been so 
regarded, then on the death of Raja Arimardan Sahi, his brothers, 
Dalmardan and Shamsher Sahi and nephew Pirthipat Sahi, son 
of his brother Ran Bahadur, who was then dead, would have 
been jointly entitled to it as his heirs; but Dalmardan Sahi alone 
succeeded to the estate and became the Raja. On his death, 
his son, Raja Dalip Sahi, succeeded, and then followed the 
usurpation of his widow Rani Usmedh Kuari. Then, when liti- 
gation was imminent between her and Raja Kharag Bahadur, 
who was then the rightful heir to the property, she gave up the 
estate to him in 1851, reserving to herself a life estate in portion 
of it. Raja Kharag Bahadur was succeeded by his only son, 
Raja Krishan Partap, the father of the plaintiff, Sarabjit Partap. 
Under such circumstances we are unable to hold that the break 
in the succession caused by Usmedh Kuari’s usurpation, or any 
other circumstances upon which the plaintiffs rely, establishes 
a discontinuance or abandonment of the pre-existing and long 
established custom. [His Lordship after discussing the evidence 
continued.] i 

There is not, as we have before said, the slightest founda- 
tion for the allegation of Sarabjit that the execution of this 
agreement by him was procured improperly. The allega- 
tion of fraud and misrepresentation has been withdrawn, and 
properly withdrawn, for there was not a tittle of evidence to sup- 
port it, and it ought never to have been made. The agreement 
was entered into with the utmost deliberation and with 
full knowledge on the part of Sarabjit of all the circumst, 
of the family as was. available. Itis idle, therefore, to 
a case of mistake and to ask the Court to set aside an 
ment made for the purpose of adjusting the differe 


. 


ey 
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the two brothers and preserving the peace of the family. 
This agreement, we hold, is certainly binding on the plain- 
tiff Sarabjit. But is it also binding upon his son, Chhatarpat, 
who was no party to it? The learned Subordinate Judge has 
given a reply in the negative to this question. We are 
unable to agree with him in this. It is clear that the two 
brothers intended that the agreement should be binding upon 
their descendants. In the opening part of it is the declaration 
that it shall be binding upon them, the executants, and their 
male descéndants. Later on in the deed is the following 
passage :—“ Both of us, the executants, have mutually executed 
this deed of agreement, of our own accord and free will, ina 
sound state of body and mind, and we and our male descendants 
are and will-be bound by it. This Raja Satrujit Partap Bahadur 
Sahi shall have no right contrary to the conditions and contents 
of this document to object in giving to Babu Sarabjit Partap 
Sahi or his male descendants at the time of separation one- 
eighth share detailed in paragraph 4 of this document, with the 
exception of the property mentioned in clause (e) of that para- 
graph. In the same way Babu Sarabjit Partap Bahadur Sahi 
or his male descendants shall have no right at the time of 
separation to claim more than the property detailed in paragraph 
` 4 of this document.” Mr. Mayne in his work on Hindu Law, 
6th edition, at page 623 and following page, says :—“ It is now 
quite settled that a partition made during the minority of one 
of the members (t.e., members of a joint Hindu family) will be 
valid, and if just and legal, will bind him. Of course his interest 
ought to be represented by his guardian or someone acting on 
his behalf, though I imagine that the fact of his not being so 
represented will be no ground for opening up the partition, if 
a proper one in other respects.” We may also refer to West and 
_Bihler’s Digest, page 672, and Dr. Jolly’s History of the Hindu 
Law, pp. 99-100, 138 and 129. It is difficult to see how a parti- 
tion could in many cases take place if this were not so. If a father 
can bind his minor son by partition proceedings a fortiori as it 
seems to us, he can bind him by a compromise whereby Babuai 
allowance is fixed and a dispute in regard to family property is 
terminated. In the case of Pitam Singh v. Ujagar Singh (*), it 
as held that a son who was not a party to a suit brought by his 
ser in respect of property in which the son had an interest, was 
by a compromise entered into by his father and by a decree 
on that compromise. Pearson and TURNER, JJ., in 
(1) [1878] I. L. R., 1 All, 651. 
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Criz. delivering the judgment of the Court in an appeal from 4 decree = 
1905. of the Subordinate Judge of Mainpuri, observe as follows :— 
à ==> “ Assuming, which is not certainly proved, that the family re- 
ARABJIT 


up Bars ained joint until 1867, the respondent’s father for all intents ° 
pur Sant and purposes represented the interest in the estate whigh de- 
caer es a as volved and would on partition fall to the separate share of 
aapur Sani, himself and his children, and the respondent must be bound’ by 
E niey, C y his acts unless he can show such fraud and collusion, as would 
>22" ` entitle him to relief on those grounds.” In the case of Chanvirapa 
v. Danava('), it was held that a partition made by a mother as 
the guardian of her minor son who was the member of an undivi-, 
ded family is valid, and if just and legal, will bind the minor. 
Holding, as we do, that the estate in dispute is an impartible 
Raj, it is obvious that the compromise entered into between the 
two brothers was altogether favourable ‘to the inretests of the 
minor plaintiff, Chhatrapat ; and even if there existed at the time 
of the execution of the igrarnamah some more solid foundation 
for the claim of Sarabjit than that upon which his claim was 
based, the compromise cannot, we think, be said to be unreason- 
able or unjust. It was, we think, a just and fair ‘settlement of a 
family dispute—a dispute which might have led to disastrous 1 
litigation. For these reasons ‘we hold that the igrarnamah is s 
binding, not only on Sarabjit, but also on the minor plaintiff. 
We have now disposed of the principal questions raised in 
this appeal, and we come to the alternative case set up by the 
plaintiffs. They allege that Raja Kharag Bahadur derived his 
title to part of the property in dispute under a gift from Rani 
Usmedh ` Kuari, and that his mother, Rani Rajeshri Kuari, 
purchased some villages with funds supplied to her by her father, 
and that these villages were recorded in the name of her husband 
Raja Pirthipat Sahi and devolved upon Raja Kharag Bahadur s 
as absolute owner; and`that he, a few days before his death, 
executed a deed of gift in favour of his wife, Rani Tileshri Kuari, 
of a moiety of these villages. These properties are set forth in 
schedules B-1 and B-3 appended to the plaint. Raja Kharag 
Bahadur is also said to have been absolute owner of the eee 
mentioned in schedule B-2. 

[A portion of the judgment, dealing merely with the evidence 
as to the title to certain specific properties claimed by 
plaintiffs-appellants, is here omitted.—Ep, } 

Schedule E comprises property which is said to have b 
self-acquired property of Raja Krishan Partab, ang- 
Q) [1894] L L. R., 19 Bom., 593, 
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property which would devolve upon members of his family in 
accordance with the ordinary principles of Hindu law and not 
according to family custom. It appears that this property was 
thus acquired. Rani Rajeshri Kuari, grand-mother of Raja 
Krishan Partab, was sister of Babu Benode Narain, who held 
zamindari property, known as Raj zamindari Tikanf, in the 
district of Gaya. Raja Krishan Partab laid elaim to this 
property by right of inheritance against Ram Bahadur Sahi, who 
claimed to be the owner of it. His suit was dismissed by the 
District Judge of Gaya, whereupon an appeal was filed by him 
to the Calcutta High Court. A compromise was come to whereby 
Krishan Partap relinquished his claim to the property in dispute 
on the terms that Benode Narain should grant to him a mukar- 
rart lease of the villages comprised in Schedule E. In accord- 
ance .with this compromise the mukarrari lease was granted and 
the property has since been held underit. The plaintiffs contend 
that this property cannot be regarded as part of the Tamkohi estate 
or subject to the custom governing the devolution of that estate. 
It seems to us that it was quite open to Raja Krishan Partap upon 
the acquisition. of this property to have treated it as separate 
private property or to incorporate. it with and treat it as part of 
the Tamkohi estate. But the only object of acquiring property 
as private property would be for the purpose of alienation, and 
we think that if the owner of an estate, the devolution of 
which is governed by family custom, does not in his life-time 
alienate the property so acquired, or dispose of it by his will, 
or leave behind him some indication of a contrary intention, 
the reasonable presumption is that he intended to incorporate it 
with the family estate (see Lakshimipatht v. Kandasami(*) and 
Ramasami Kamaya Naik v. Sandra Lingasami Kamaya Naik(*) 
The plaintiff Sarabjit in his evidence admitted that he regarded 
this property as included in and forming part of the Tamkohi 
estate at the time he signed the zgrarnamah. [His Lordship after 
discussing the evidence continued.] It is clear, we think, from 
what we have pointed out in the evidence that Raja Krishan 
Partap did not treat or regard any portion of the property which is 
now claimed as separate and distinct from the Raj property, and 
this applies to the moveable as well as the immoveable property 
imed. He did not in his lifetime make any disposition of the 
nor did he in any way indicate an intention on his part to 
g portion of it otherwise than as part and parcel of or 


t to the Raj. He did not execute a will, but allowed the 
(1) [1892] I L. R., 16 Mad., 54. 
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property to devolve in accordance with the old and well established 
family custom. On his death the plaintif-appellant, Sarabjit, did 
not suggest that any part of the property was held on a distinct and 
separate title from that of the Raj. On the contrary, he deliber- 
ately, and after obtaining legal advice in regard to his position, 
executed Ithe igrarnamah on the basis that all the-property now 
in dispute formed portion of the estate and descended in accord- 
ance with the family custom. In regard to the moveable 
property we agree in the view entertained by the learned Sub- 
ordinate Judge that it is appurtenant to and part of the Raj 
estate, and as such, passed to the defendant, Raja Indarjit. This 
point it would be unnecessary to decide, if we be right in 
thinking that the iqgrarnamah is binding on both the defendants, 
for if it be, it is obvious that the claim in regard to the moveable 
property can no more be supported than the claim to the im- 
moveable property. The plaintiffs-appellants have wholly failed 
to satisfy us that the learned Subordinate Judge has come to a 
wrong conclusion on any of the matters dealt with in his exhaus- 
tive judgment. We differ with him only in the opinion which 
he expressed that the minor plaintiff is not bound by the iqrar- 
namah, but in other respects we entirely agree in his conclusions. 

For these reasons we hold that the appeal fails, and we 
dismiss it with costs. 


S. 0. B. Appeal dismissed. 
(2) [1893] I. L. R., 17 Mad., 422. 
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Criminal Procedure Code (Act V of 1898), section 191——omisSion to comply with 

the provisions of—not a mere irregularity—E fect of section 537. 

The meaning of section 191 of the Code of Criminal Procedure is that 
a Magistrate taking cognisance of an offence under section 190, Criminal 
Procedure Code, is not competent to try the case unless and until he 
has informed the accused before taking any evidence that he is entitled 
to have his case tried by another Court. The omission to inform the 
accused of his right is not a mere irregularity. 

Section637 was never intended to apply to a case where the Magistrate 
has neglected to comply with the provisions of section 191. 


AppLioaTion FOR Revision of an order of A. W. Tretheway, 
Esq., Sessions Judge of Cawnpore, affirming an order of A. C. 
Holmes, Esq., Joint Magistrate. 

The facts and arguments appear from the judgment. 

A. H. C. Hamilton, for applicant, relied on :— 

In the matter of Akber Momin, [1901] 6 C. W. N., 202. 
Subrahmania Ayyar v. King-Emperor, [1901] I. L. R., 25 Mad., 61, 67. 

Ghulam Mujtaba (for Assistant Government Advocate), for the 
Crown, cited 

Queen-Empress v. Maula, [1882] 2 A. W. N., 95. 
Queen-Hmpress v. Visram Babaji, [1896] I. L. R., 21 Bom., 495. 

The following judgment was delivered by 

RICHARDS, J.—This is an application for revision of an order 
of the Sessions Judge of Cawnpore, by which he confirmed an 
order of the Joint Magistrate of the same place, sentencing the 
applicant to ten days’ rigorous imprisonment under section 186 
of the Indian Penal Code. It appears that Chhedi was left in 
possession of certain licensed premises, and it is alleged that on 
the police coming to the premises, Chhedi refused them admission. 
The consequence of this was that the employers of Chhedi, the 
licensees of the premises, were charged under section 186 be- 
fore Mr. Holmes, Joint Magistrate. He acquitted the licensees 
nd forthwith, under section 190, sub-section (1), clause (e), took 

wpizance of an offence against Chhedi. As the result of this, 
1 was tried by Mr. Holmes, convicted and sentenced to ten 


orous imprisonment. The grounds, upon which revision 
#Or, R. 520 of 1905. 
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is sought, is that under the provisions of section 191 of the Code 
of Criminal Procedure the Magistrate was bound to have informed 
him that he was entitled to be tried by another Court before 
he took any evidence. The Government pleader meets thfs 
objection by referring to the provisions of section 537 and says 
that this jep cannot in revision set aside the convictionsunless 
it is satisfied that there has been a failure of justice, and that 
the irregularity has in fact occasioned that failure. T£ failure 
of justice means that the accused was convicted when he ought 
to have been acquitted, I should have great difficulty in the . 
present case in arriving at such a conclusion. It would be very | 
difficult, if not impossible, in almost any case for the Court in 
revision to be satisfied that a wrongful acquittal or conviction 
was in fact occasioned by the omission on the part of the Magis- 
trate to give the information required by section 191. The ques- 
tion for consideration then arises, is the neglect of the Magistrate, 
an error, omission or irregularity, within the meaning of section 
537, or is it not something more, amounting to an illegality, 
as the Privy Council appears to have held the irregular joining 
of charges against an accused person? Subrahmania Ayyar v. 
King-E’mperor.(*) 

After a good deal of consideration I have come to the conclusion 
that the omission to inform the accused of his right as directed 
by section 191 is not a mere irregularity. Section 191 clearly 
pre-supposes that a Magistrate who takes cognizance of an offence 
of his own motion, must to some extent have formed an opinion 
adverse to the accused, and for that reason the section gives the 
accused the right, if he so desires, to be tried by a Magistrate 
who has formed no opinion whatever in the case prior to the 
trial. I think that the very language of section 597 shows that 
it was never intended to apply to a case where the Magistrate 
has neglected to comply with the provisions of section 191, 4 
I have already pointed out the difficulty if not impossibility a 
of the Court in revision in deciding that the failare of justice 
is occasioned by the Magistrate’s neglect. The section provides, 
further, that it is the finding, sentence or order of a Court of 
competent jurisdiction that is not to be altered or reversed. I 
think that the meaning of section 191 is that a Magistrate taking 
cognizance of an offence under section 190, clause (c), is no 
competent to try the case unless and until he has informe 
accused before taking any evidence that he is entitled t 
his case tried by another Court. If it is thought ¢ 

(1) [1901] I. L. R., 25 Mad., p. 61. 


Ti 
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to take any further proceedings against the accused, they aa 
might be taken in accordance with the law. I set aside the 1905. 
qrder of the Sessions Judge, dated the 12th August, 1905, and =- 
also the ‘order of the Joint Magistrate, dated the 27th July, CHEEyt 


v. 


1905. KIıNa-EMPEROP 
I B L orig quashed. Richards, J. 

MATHURA KUAR AND ANOTHER CRIMINAL. 

versus 1905. 

4 nd 

DURGA KUAR.* Ault. 

Criminal Procedure Code (Act V of 1898), section 844—Adjournment of r s 
criminal proceedings pending a civil appeal—Reasonable cause—Evidence se : 


—dJudgment in civil case, not admissible. 


The reasonable cause intended by section 344 of the Code of Criminal 
Procedure is some cause which will enable the Court to have before it 
all the materials relevant and forthcoming upon which it can come to a 
decision whether the accused has or has not committed the offence 
charged. The decision of a civil case not being admissible in evidence 
in the criminal case, the pendency of the civil case is not a reasonable 
cause upon which an adjournment could be ganted. 

OriminaL Revision against the order of Babu Madan Lal, 
Magistrate, first class, of Moradabad. 

Application for adjournment of a criminal case pending the 
disposal of an appeal in the High Court. 

The facts and arguments appear from the judgment. 

G. P. Boys, for the applicants. 

Sundar Lal, Mohan Lal Nehru and R. Maleomson, for the 
opposite side. 

The following judgment was delivered by 

Knox, J.—This is an application for revision of the order of Know, J. 
a first class Magistrate refusing to stay proceedings in a case 
pending in his Court until final disposal of a civil appeal pend- 
ing in this Court. 

The criminal proceedings referred to arise out of a complaint 
filed by one Musammat Durga Kuar, in which she has charged 
Musammat Mathura Kuar and Chaudhri Amir Singh, with 
offences under sections 400 and 411 of the Indian Penal Code. 
hese proceedings were instituted on the llth of February, 
The parties charged have appeared in Court, and all the 
that the prosecution has produced has been recorded 


°C, R. No. 287 of 1905. 
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In 1904, Musammat Durga Kuar had instituted proceedings 
for the recovery of the jewels which are the subject-matter of 
the criminal suit and had obtained a decree in her favour on the 


23rd of February, 1905. è 
An appeal has been filed in this Court from the -decree passed 
by the Cifil Court. . 


The main greund urged for in revision is that it is possible 
that there may be two separate decisions of this Court upon 
evidence and issues which are one and the same. both in the 
criminal and in the civil case, and those decisions may be at 
variance with each other. 

Further, that there can be no objection to the criminal pro- 
ceedings being adjourned until the civil appeal has been dis- 
posed of, inasmuch as all the evidence which the,prosecution 
has produced has been recorded and is now beyond reach of any 
harm either from tampering with or death, etc., of any of the 
witnesses. The provision of law which gives a Criminal Court 
power to postpone or adjourn proceedings is contained in section 
344 of the Code of Criminal Procedure. This section provides 
that a Court may, by order in writing, stating the reasons for its 
action, adjourn any enquiry or trial owing to the absence of a 


witness or any other reasonable cause and for a reasonable time. 


Now, in the ordinary course of events the civil appeal will not 
be decided until the end of the year 1907, and an adjournment, 
which will probably be an adjournment for a term of two years, 
can hardly be called an adjournment for a reasonable time. 
Again, an explanation is attached to the section giving one in- 
stance of what is a reasonable cause for remand. That expla- 
nation is of course not exhaustive, but it is instructive. The 
reasonable cause intended, as is shown by that explanation, is 
some cause which will enable the Court to have before it all the 
materials relevant and forthcoming upon which it can come to a 
decision whether the accused has or has not committed the 
offence charged. The decision of this Court in the civil appeal 


will not be evidence in the criminal case and would, if tendered. 


in evidence, be rightly rejected as inadmissible. To adjourn 
the hearing of the criminal case for this purpose alone would 
not be a reasonable cause. I decline to interfere and dismig 
the application. The criminal case will proceed. 


M. L. N. Application di 
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. 7 DEBI DAS 
versus 
. AIJAZ HUSAIN. * 


Practice—Appeal—order in execution—application oh judgment-debtor to 
demolish certain building—jurisdiction of Courts—Revision. 

The plaintiff having obtained a decree restraining the defendant from 
interfering in certain work that he was erecting upon his land, began 
and completed the buildings. The judgment-debtor, thinking that the 
decree-holder had encroached upon his land, put in an application pray- 
ing for demolition of certain portions of that building. The Courts 
below entertained the application under Section 244, Civil Procedure Code, 
and ordgred demolition. Held that the application being one which 
could not be entertained under section 244, no appeal lay. 

The matter was, however, taken up in revision. 

Neither precedent nor rule limits the authority of High Court to call 
for the record of a case and pass such orders as the Court thinks fit. 
The Secretary of State v. Jillo, I. L. R., 21 All, 133 ; Mohamed Foyez 
Chowdhry v. Goluck Dass, 7 C. L. R., 191, and Guise v. Jaisraj, I. L. R., 
15 AlL, 405, referred to. A Court should not ordinarily grant an extra- 
ordinary remedy by way of revision, but each case must be judged upon 
its own merits. 


SECOND APPEAL against the order of Maulvi Ahmad Ali Khan, 
Subordinate Judge of Aligarh, affirming an order of Babu Jagat 
Narain, Munsif of Koil. 

Debi Das sued Aijaz Husain, for an injunction restraining 
him from opposing him in constructing over his (plaintiff's) land 
and obtained a decree with costs. The decree was put into exe- 
cution and costs recovered. Debi Das began to erect buildings. 
Aijaz Husain put in an application complaining that Debi Das 
was building over land which had not been decreed to him, and 
prayed for an injunction restraining him from doing so. The 
construction was completed pending the investigation of this 
complaint. Both the Courts below treated the application as 
one under section 244, Civil Procedure Code, enquired into the 
matter, and ordered that certain portions of the building be 
pulled down, and possession of the land be restored to the judg- 
ment-debtor. 

e decree-holder appealed. 

ish Chandra Banerji, for the appellant, submitted that the 
xecuting the decree had no jurisdiction to order the 
Hh. S. A. 1283 of 1904. 
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oe demolition of a building erected by the decree-holder after the 
1905. decree had been fully executed, and so the orders of the Courts 
below were without jurisdiction. He relied on 
a Saudagarmal v. Gopi, [1905] 2 A. L. J. R., 573. ° 
AIAZ HUSAIN. The remedy of the respondent, if any, was not by way of an 
F applicati but of a suit, Section 244, Civil Procedure «Code, 
did not apply., 


——— 
Desi Das ° 


Ghulam Mujtaba, for the respondent, submitted that as the order 
of the Court of first instance was not made under section 244, 
no appeal lay to the lower appellate Court and no appeal lay to 
this Court. The order was therefore final. 


Satish Chandra Banerji, in reply, submitted that the Courts -+ 
below having treated the matter under section 244, an appeal lay. 
In certain cases, as, for instance, under the Tenancy Att theré was 
no appeal to a District Judge, but if a District Judge wrongly 
assumes jurisdiction and hears an appeal, against the decree 
of the District Judge this Court entertains an appeal. 


The judgment of the Court was delivered by 

Knox, J.—The contention by the appellant is to the effect 
that the Court below have acted without jurisdiction in passing 
the order which they did. The respondent concedes this, but 
says that in that case no appeal lay to the Court below and no 
appeal lies to this Court. The Court of first instance. professed 
to act under section 244 of the Code of Civil Procedure. The 
circumstances briefly are as follows:—The decree-holder had 
got a decree granting him an order permanently restraining the 
respondent from making certain constructions upon a parcel 
of land and from obstructing the decree-holder in certain work 
that he was erecting upon the land. The decree-holder had - 
executed his decree and recovered costs. After he had done 
this, the judgment-debtor being of opinion that the decree-holder -+ 
was making constructions over a larger area of land than that 
which was set out in the decree, came to the execution Court and 
asked the Court to order demolition of the buildings erected 
beyond the lands specified in the decree and give back posses- 
sion. Both the Courts finding that the decree-holder under the 
colour of the decree had taken possession of land in excess of what 
was decreed to him, gave the judgment-debtor the relief F 
prayed for. Ihave no doubt whatever that these proceed’ 
commencing with the judgment-debtor’s objection, dated the 
March, 1904 (though they purported to be made under 
244), could not have been taken under that section. T 


Know, J. 
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below had no jurisdiction. The question raised by the judgment- 
debtor was not a question relating to the execution, discharge or 
satisfaction of the decree. The decree had been satisfied. The 
appeal then must fail and I dismiss it with costs. 

Appeal dismissed. 

[After the dismissal of the appeal a motion was maden behalf 
of the appellant to convert the appeal into a petitjon df revision 
which was objected to by the other side, but his Lordship 
admitted the application and ordered notices to go. The case 
was afterwards reargued and following judgment delivered.] 

Kyox, J.—This revision case is an outcome of Execution Second 
Appeal No. 1283 of 1904, decided on the 30th May, 1905. For 
the facts of this case the judgment of that case may be consulted 
and considered part and portion of this judgment. Sayed Aijaz 
Husain through his learned pleader raises the objection that this 
Court should not interfere in revision. The case of Mohamed 
Foyez Chowdhry v. Goluck Dass(*) is cited as an authority for 
the contention that it is only on the application of a party inter- 
ested that the High Court can act as a Court of revision. Rule 
15 of the Rules of 18th January, 1898, is also put forward as an 
authority for the same contention. Both the case and the rule 
cited refer to the procedure which a petitioner should adopt or 
must adopt if he wishes this Court to exercise its powers of revi- 
sion. Neither precedent nor rule cited limits the authority of 
this Court to call for the record of a case and pass such order as 
the Court thinks fit. On the contrary, a Full Bench of this Court 
in The Secretary of State for India in Council v. Jillo(*?) adopted 
the procedure which has been followed in this case. 

It is next argued that this Court cannot interfere, inasmuch 
as there.is another remedy which the opposite party can avail 
themselves of, and I am referred to a case of Guise v. Jaisraj.(*) 
The head-note is somewhat misleading. What was laid down 
in that case was that this Court should not grant the extraor- 
dinary remedy by way of revision when a remedy by way of suit 
lies open. Ordinarily I am prepared to subscribe to that, but in 
this matter each case must be judged upon the circumstances 
peculiar to it. The subject-matter is valued at Rs. 40. The 
decree-holder is purporting to act under a decree which he 
tained on 17th November, 1902. The application for execu- 


which has in no way been traversed, shows that his path 
(1) [1880] 7 ©. L. R., 191. 

(2) [1898] I. L. R., 21 ALL, 133. 

(3) [1893] I. L. R., 15 Al., 405, 
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in execution has been a very thorny one. I have held that the č . 
order complained of was an order entirely without jurisdiction, 
and therefore it appears to me most consonant with equity to 
place the parties, as far as possible, in the position they occupied 
before the judgment-debtor moved the Court to pass the order r 
which it had no jurisdiction to pass. On that date, if in*fact a 
trespass had heen committed by the decree-holder, it is the 
judgment-debtor who would have to bring a suit for redress. In 
no case that I can conceive would the decree-holder have had 


recourse to the Court. I accordingly pass this order, namely, f 
that the orders of the Courts below be set aside with costs. ? 
J. B. L. i , Order set aside, 





BRIJ KISHORE AND ANOTHER -. 
VvErsSUS 5 
MADHO SINGH anp oruers.* 


Transfer of Property Act (IV of 1882), section 60—redemption on 
payment of proportionate portion of mortgage-money—purchaser in 
execution of simple money-decree not impleaded in suit upon mortgage, 
though known. 

In a suit for redemption on payment of a proportionate share of the 
mortgage-money by a person who had purchased a share of the mortgaged 
property in execution of a simple money-decree and who had not been 
made a ‘efendant by the mortgagee in his suit on the mortgage, though 
the latter was aware of the purchase, and the mortgage had been fore- 
closed, 

Held, that whereas between the mortgagor and mortgagee the mort- 
gage had come to an end, the ordinary objections to the redemption of a 
mortgage piecemeal did not exist. x 


“=e 


SECOND APPEAL against the decree of Maulvi Azizul Rahman, 
Subordinate Judge of Mainpuri, affirming the decree of Pandit / 
Keshab Deo, Munsif of Phaphund. i 


Suit for redemption of a mortgage. a 
Sundar Lal, for whom Baldeo Ram Dave, for the appellants. 
M. L. Agarwala, for the respondents. 


The judgment of the Court was delivered by 
AIKMAN, J.—Sheo Prasad and Daya Ram were owners of 24 
biswas of mauza Ganauli. In 1884 and 1885, they mortgage 
this share, together with a share in another village with w. 
we are not concerned, by deeds of conditional sale to 


Dharam Singh for an aggregate sum of Rs. 5,000. Th 
* S. A. No, 829 of 1903. 
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dants-appellants purchased the rights of the mortgagee. On 
19th March, 1898, they sued to foreclose the mortgages. They 
got a decree on 26th April, 1898, which was made absolute on 


753 
Cryin. 


1905. 


—— 
28th Jaruary, 1899. Before institution of the suit on the mort- B®” SORD 
gages, Lachman Singh, father of the plaintiffs-respondgnts, had, Moi ‘Sincx 


in execution of a simple money-decree against the mortgagors, 

purchased their zamindari rights in a portion of their sir land 

in mauza Ganauli. The appellants, although aware of this pur- 

chase, did not make Lachman Singh a party to their suit for fore- 

closure. Lachman Singh is dead, and his sons have brought 

the suit out of which this appeal arises for the redemption of the 
~ Share of the mortgaged property purchased by their father on 
` payment of a proportionate amount of the mortgage money. 

They obtained a decree from the first Court, which was affirm- 
ed on appeal by the learned Subordinate Judge. Against his 
decision the defendants have preferred this second appeal. One 
plea in appeal is that the suit is bad owing to want of parties. 
The only parties to whose absence from the record the appellants 
took exception (vide paragraph 12 of the written statements) were 
the mortgagors and the heirs of one Mani Ram, who, it was al- 
leged, had bought a portion of the sir. As to the mortgagors, 
they had ceased to have any interest in the property, and were 
not, in my opinion, necessary parties. 

‘As to Mani Ram’s heirs, the Court below finds that they had 
no interest in the property at the time this suit was brought. 
The plea as to want of parties therefore fails. Another plea in 
the memorandum of appeal is as to the amount found by the 
Courts below to be payable by the plaintiffs for redemption. 
The amount was fixed by the Court on consideration of an in- 
quiry made by a commissioner to whose report the defendants 
took no objection. This plea was not pressed before me in 
appeal. 

The main ground on which the appellants rest their case 
is that set forth in the first ground of their memorandum of 
appeal, namely, that the plaintiffs are not entitled to redeem a 
part only of the mortgaged property, but must redeem the 
mortgage as a whole. 

Had the defendants made Lachman Singh a party to their 
it for foreclosure, he could not have saved that portion of the 
gaged property, the equity of redemption of which he had 
without redeeming the mortgage as a whole. 

e defendants, although they knew of Lachman Singh’s 
the property, did not make him a party to their 
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suit. Are Lachman Singh’s representatives bound, under these 
circumstances, to sue to redeem the whole of the mortgage ? 

The lower Courts have answered this question in the nega- 
tive. They rely on the last paragraph of section 60 of the 
Transfer, of Property Act :—“ Nothing in this section shall 
entitle h person interested in a share only of the mortgaged 
property fo redeem his own share only, on payment of a pro- 
portionate part of the amount remaining due on the mortgage 
except where a mortgagee has acquired in whole or in part the 
share of a mortgagor.” 

I have not been able to discover, and have not been referred 
to any case on all fours with the present. After giving the ques- 
tion full consideration, I am of opinion that the view taken by 
the Courts below is right. In my opinion the ordinagy objection 
to the redemption of a mortgage piecemeal do not exist ina 
case like the present, where, as between the mortgagor and 
the mortgagee, the mortgage has come to an end. The appel- 
lants have acquired the whole estate of the mortgagor, with the 
exception of that portion in which the plaintiffs have still the 
equity of redemption, and this being so, the Courts below are 
in my judgment right in holding that the plaintiffs are entitled 
under the concluding words of section 60 to redeem that portion 
on payment of a proportionate part of the mortgage money. 

For the above reason Iam of opinion that the appeal fails, 
and I dismiss it with costs including fees on the higher scale. 

J. B, L. Appeal dismissed. 


RAJESHWAR SWAMI JANGAM 
VErSuUs 
BIHARI LAL, AND ANOTHER. * 


Transfer of Property Act (IV of 1882)—Seetton 100—Charge—Haq chaharum 
—Qabuliat—transfer. 

A qabuliat provided: ‘The burden of the liability for paying zar 
parjote and zar chaharum shall remain first upon the materials of the 
house.” Held, that these words, standing as they are, are not sufficient 
to constitute a charge upon the property within the meaning of section 
100 of Act IV of 1882.. 

Madho Misser v. Sidh Binatk Upadhya, I. L. R., 14 Cal, 687 
Palaniappa v. Lakshmanan and others, I. L. R., 16 Mad., 429 referr 

Query, whether these words do even create the ens oly 
which might arise out of the land. 

# S. A. No. 670 of 1903. 
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Seconp AppEaL against the decree (June 4, 1903) of J. 
Sanders, Esq., District Judge of Benares, confirming a decree 
(January 27, 1903) of Babu Man Mohan Sanyal, Munsif. 

Suit to enforce charge for zar chaharum against property sold. 

Plaintiff-appellant is landlord. His tenant, Bhagwan Das, exe- 
cute@ and registered a gabuliat (counterpart of a lease) in his 
favour stipulating to pay rent (parjote) and also,a quarter of the 
consideration of the sale (zar chaharwm) in the event of a sale of 
the house occupied by the lessee. It was further stipulated that 
burden (bar) of the liability for paying zar parjote and zar 
chaharum shall be paramount upon the said house (amld makan). 

The house was sold, but no zar chaharum was paid to the 
landlord. He thereupon instituted a suit against both the vendor 
and the vendee, the Munsif held that registration of the qabuliat 

_ was optional and hence the vendee could not be held to be affected 
with notice of it, also that there was no charge over the property 
for the zar chaharum. He gave the plaintiff a simple money 
decree against the vendor. The District Judge on appeal up- 
held this decree. 

8. O. Banerji. (with him D. Ohdadar), for the appellant, con- 
tended that a charge had been created by act of parties in this 
case and the vendee took the property subject to the equities 
enforceable against it in the hands of his vendor. Registration 
was notice, and the subject of the charge being immoveable 
property, registration was compulsory. 

Tej Bahadur Sapru, for the respondent, submitted that there 
was no charge and any agreement between the landlord and his 
tenant could not affect a stranger who, as the Court below had 
found, had no notice of the terms of the gabuliat which was 
executed long after the tenancy began. 

5. C. Banerji, in reply, relied upon Section 100, Act IV of 
1882. 

[Kwox, J., referred to Madho Miser v. Sidh Binatk, I. L. R., 14 
Cal., 687.] 

It was submitted that that case was not rightly decided, for it 
was indubitable that there could be a mortgage to secure future 
advances (section 79, Transfer of Property Act) and also of pro- 
perty to come into existence in future. 


Holroyd v. Marshall, [1862] 10 H. L. C., 191. 
isidhar v. Sant Lal, [1887] I. L. R., 10 AIL, 133. 


Calcutta ruling was also distinguishable, for the document 
trued purported to create no mortgage. Here the 
ated toa house in existence. Just as a simple mort- 
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gage may be enforced by sale of the hypothecated property only 
in the event of default in payment of the loan advanced, so this 
charge was intended to be enforced in the event of the sale of 
the property charged. Reliance was placed on ‘ a k 
Palaniappa v. Lakshmanan, [1893] I. L. R., 16 Mad., 429. sa 
The follywing judgment was delivered by 3 
Kxox, J.—The appellant is a zemindar of muhalla Jangam Bari 
in the city of Benares. He was plaintiff in the Court of first Í 
instance. To his suit he arrayed as defendants Bhagwan Das and ' 
one Pandit Bihari Lal. Pandit Bihari Lal is now represented by i 
his daughter. According to the plaintiff, Bhagwan Das executed 
a gabuliat on the idth of January, 1899. That gabuliat was 
registered. It ison the record. According to the appellant, by 
that gabulzat, Bhagwan Das bound himself by a covenant that in 
the case of a transfer of the materials of a house which stood on 
the land leased, the zemindar would be entitled to receive a cer- i 
tain payment known as hag chaharum on the occasion of transfers. 
By a registered mortgage-deed, dated the 13th December, 1901, 
Bhagwan Das transferred to Pandit Bihari Lal his interests in the 
materials of the house or houses under a transfer purporting to 
be a mortgage by conditional sale. Pandit Bihari Lal demolished 
the house and is building it anew. From both defendants, —for 
the appellant says in his plaint that Pandit Bihari Lal had 
knowledge of the conditions in the qabuliat relating to the pay- 
ment of raq chaharum—the appellant claims that haq chaharum. 
It is further alleged that the payment of haq chaharum depends 
on custom and usage of the muhalla. It has been found by 
the Court of first instance that such custom does not exist and 
this finding was not challenged in the lower Appellate Court, 
The Court of first instance dismissed the claim so far as Pandit 
Bihari Lal was concerned. In appeal the lower Appellate Court, 
holding that no charge so far as haq chaharum was concerned + 
had been created by the qabuliat, dismissed the appeal. In this 
Court it is contended, first, that a charge was created by the 
gabuliat ; and secondly, that the respondent had notice of the 
said gabulzat and of the charge created thereby. It is necessary 
first to examine the terms of the gabuliat. By this instrument 
Bhagwan Das covenanted to pay rent otherwise known as zar 
parjote and hag zar chaharum which is said to be curren 
according to the custom of the muhalla and as provided by 3 
conditions in the patta and the gabuliat. Then follow 
clause upon which the appellant relies and this clause may 
translated ;—“ The burden of the liability for payingys 
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and zar chaharum will remain first (mukaddam) upon the mate- 
rials of the house.” What I have to consider is whether these 
words are sufficient as an act of parties to make the materials 
of the hoyse in dispute security for the payment of zar chaha- 
rum to the appellant. The question is by no means free from 
difficulty. But after carefully considering it in the fight of 
section 100 of the Transfer of Property Act, the case af Madho 
Misser v. Sidh Binaik Upadhya(’) and Palaniappa v. Laks- 
manan and others(*), I agree with the Courts below that these 
words, standing as they are, are not sufficient to constitute a 
charge upon the property within the meaning of section 100 
of Act IV of 1882. As was observed by the learned Judges of 
the Calcutta Court, the document before me seems not to create 
a charge at the time of the execution, but at the utmost the 
possibility of charge which might ultimately arise out of the 
land. I say at the utmost for I doubt whether even this can 
be held. The peculiarity in the case is that this liability is 
imposed upon bricks and mortar which have been pulled down 
and are now being re-created in a fresh form. Something far 
more definite and clear, it seems to me, is required than the 
vague words which are set out above, before it can be held that 
the intention of the parties was that the amla makdn should 
be security for the payment of this hag chaharum. Holding as 
I do that a charge has not been created, it is unnecessary to 
consider the second point raised in the memorandum of appeal. 
There is one further remarkable point and that is that the 
plaintiff in his plaint prays not that the zar chaharum may 
be realized from the amla makdn but from land specifically 
described and bounded asset out in the schedule to the plaint. 
This point does not, however, seem to have been noticed, and 
under the circumstances it is not necessary for me to consider it. 
The appeal is dismissed with costs which in this Court will 
include Vakil’s fees on the higher scale. 
BL. Appeal dismissed. 


(1) [1887] I. L. R., 14 Cal., 687. 
(2) [1893] I. L. R., 16 Mad., 429. 


757 


CIVIL. 
1905. 
-~ 


RAGESIIWAR 
Swaur JANGAM 


v. 
BIHARI LAL. ¢ 


Rage: d. 


758 


RIVY COUNCIL. 


1905. 
aa a 


July 5. 





Lord Davey. 
LORD ROBERT- 
SON. 

IR A. WILSON. 


Sir Arthur 
Wilson. 





PRIVY COUNCIL. [A. L. J. R. 


PRIVY COUNCIL. . . 


MIRZA KURRATULAIN BAHADUR AND OTHERS, Va 


versus aa k | 
NAWAB NUZHAT-UD-DOWLA ABBAS HOSSEIN caf 
‘alias PEARA SAHEB. 


Res judicata—Hstoppel—proceedings under Probate Act—Civil Pr Seia 
Code—(XIV of 1882), section 13—Subsequent suit for possession—Muham- 
madan Law—disposition of whole property by Will—Hxecutor—trustee 
for two-thirds. 

A Muhammadan disposed of all her property by a Will and executed a 
deed of release in favour of the executor. The executor obtained probate 
under the Will. The probate proceedings were opposed by the heirs 
who lost the case. They then brought this suit for possession of their 
shares. Held that the controversy in the former proceedings being 
between the heirs claiming adversely to the Will and the person who 
claimed a benaacial interest under the Will, the former proceedings, 
under the provisions of the Probate Act, did not create any estoppel. 

In the case of Muhammadan executors a title to the estate of the 
testator as such, by virtue of the probate, was created for the first time 
by the Probate and Administration Act, and is limited by the provisions 
of that Act. The testamentary jurisdiction of Indian Courts considered. 

Where previous probate proceedings had not been put in evidence 
in a subsequent litigation between the same parties, but the probate and 
the application and two judgments were, the subsequent litigation was 
not barred by the rule of res judicata. 

Where a Muhammadan testator has disposed of the whole property, 
the executor, when he has realised the estate, is a bare trustee for the 
heirs as to two-thirds, and an active trustee as to one-third for-the purpose 
of the Will; and of these trustees one is created by the Act and the 
probate, irrespective of the Will, and the other by the Will established 
by the probate. 


APPEAL from the decision of Maotray, C. J. and GEIT, i: of the 
High Court of Judicature at Fort William in Bengal, reversing 
the decree of Babu Jogendra Nath Ray, Subordinate Judge of 
the 24-Pergannahs. 


L. DeGruyther, for the appellants. 
Asquith and W. C. Bonnerjee, for the respondents. 


Their Lordships’ judgment was delivered by Pa 
Sır Aratur Witsoy.—This is an appeal from a judgmen: and 
decree of the High Court in Caleutta, dated the 6th August, 1903, 
which reversed the previous judgment and decree of the Sabo 
dinate Judge of the 24-Pergannahs, dated the 4th March, 1901. 
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The controversy between the parties relates to the estate of a 
Muhammadan lady, known as Khas Mahal, who was the principal 
widow of the late ex-King of Oudh, and who died on the Ist 
April, 1894. About the facts which have to be considered, there 
is no longer any controversy. The respondent, shortly known 
as Peara Saheb, was a distant relation of the ex-Queen.” About 
the year 1881 he entered her service, in which he continued 
to the date of her death. He acquired her confidence in the 
highest degree and became the head of her household and the 
manager of all her affairs. While occupying that position, he 
received from her, by way of gifts, a large amount of property, 
in fact, substantially, the whole of the property possessed by her 


which yielded any income. - - 
On the 12th November, 1891, the lady executed a deed of 
release in the following terms :— 

“T, of my free will and accord and without inducement and temptation 
exercised by anybody, do declare that Nawab Peara Saheb, who is a near 
relation of mine, has pleased me with his good behaviour and services; and 
(his services) have afforded me much relief. The gift of things which I have, 
from time to time, made to him from the time of his connection with the 
management of my affairs down to the present time, have been made out of 
my natural affection for him and in recognition of his good and loyal services; 
and the cash and the things which I have given him have not been kept with 
him by way of deposit or trust or given as loan, and I and my heirs and 
representatives neither at present have, nor in future shall have, any right to 
get the same back or make demand for them. I further declare that the 
account of the cash and things and kind that up to the time of execution of 
this deed have been made over to him for my own personal use, is not to be 
rendered or made up by him, and that I have kept with myself alone, accounts 
and tahvil of all kinds, and that I look after my jumma-kharach (income and 
expenses) pérsonally, and keep the account thereof with myself. The items 
which he has applied to his own uses, or which are with him, are those very 
items which I have out of my affection for him and recognition of his services 
given him and allowed him to make use after due deliberation. If I or after me 
my heirs and representatives prefer claim or demand against him in respect of 
the gifts and accounts, and tahvil and things and cash given, then it shall be con- 
sidered null and void according to Shara (Muhammadan Law), common usage and 
law. These words have therefore been written in the shape of a Deed of Release 
and Acquittance and Sajinama, and after the completion of the necessary forma- 
lities delivered to him, so that it may serve him the purposes of an authority.” 

On the 30th June, 1893, the lady made her Will, by which 
she appointed the Administrator-General of Bengal to be her 
executor if he should be willing to act, and if that officer should 
decline to act, she appointed Peara Saheb. 

Tn paragraph 2 she said :— 

“I have from time to time made gifts of money and cash to the said Nawab 
Peara Saheb, and on the 12th day of November, 1891, I executed a safinama in 
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avy Councin, his favour which has been duly registered. I have also, by a deed of trust, dated 
TOR the 15th day of February, 1893, duly registered dedicated certain property 


therein described for religious and charitable purposes. I confirm these trans- 
mza Kuratu- actions.” 
AIN BAHADUR The respondent’s influence over the lady continued iad 


v: down to her death, and there is no evidence that at any time 
awaB NUZHAT- « 


up-Downa during the course of her dealings with him she had the adVantage 
ee of any separate and independent advice. From the evidence in 
sara Sanes, this case he appears to have taken prominent part in arranging 
— the provisions of the Will, and to have given instructions to the 
eat attorney who drafted it. 

= When the lady died, she left surviving her, as her sole heirs 
(according to the Shiah law by which the family was governed) 
two grand-children. Their title as heirs was denied by the lady 
herself in her Will, and after her death was persistently contest- 
ed by those who were interested in denying that title. Their 

right of inheritance has, however, been finally established. 

Soon after the death of the testator, the Administrator-General 
having been put in motion by Peara Saheb, and acting under 
an indemnity from him, applied in the High Court for probate 
of the Will. 

The grand-children as heirs entered a caveat. Their right to 
appear as caveators was disputed, but was ultimately established. 

The proceedings with reference to the probate then went for- 
ward, and on the 2nd July, 1900, the learned Judge who heard 
the case pronounced in favour of the Will. The probate accord- 
ingly issued, dated the 30th August, 1900. It further appears 
that there was an appeal against that decision, and that the 
appeal was dismissed. 

While the probate proceedings were pending, the renak suit 
was instituted on the 26th March, 1897, in the Court of the Sub- 
ordinate Judge of the 24-Pergunnahs. The plaintiffs were the two 
grand-children of the testatrix and another person to whom they 
had assigned a portion of their interest. The first plaintiff is 
now represented by the first group of appellants. and the other 
plaintiffs are appellants. The defendants to the suit were Peara 
Saheb (respondent in this appeal) and the Administrator-Gene- 
ral. The plaint stated the confidential relations which had 
existed between Peara Saheb and the lady, and alleged that Peara 
Saheb had misused his position of confidence, and thereby be- 
came possessed of the bulk of her property ; and the material 
part of the prayer was to the effect that Peara Saheb should be 
compelled to account for the property which had thus come into 
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his hands, and should be declared to be a trustee for the plain- Privy Covunot 


tiffs. The written statement of Peara Saheb denied the case 1908. 
alleged in the plaint. Issues were settled of which it is only = 
Mirza KURATU 


necessary to notice for the present purpose, the 7th, 8th, and. -ELIN BAHADUR 
9th :— v. 
“7e Is the Deed of Release relied upon by defendant No. 1 ee 
genuine f ? Was the said defendant the confidengial agent of, or Assas Hossen 
in a fiduciary relation to, the late Khas Mahal as alleged in the a oe 
plaint? Is the release bad on the ground of undue influence ? ene 
Is it a fact that any of the properties in suit were obtained by al a 
i . . . ; ilson. 
undue influence or while defendant was in fiduciary relation EA 
from Khas Mahal? Does the release bar the present plaintiffs ? 
“8. Is defendant liable to render an account? If so, to what 
extent and,in respect of what properties ? 
ee What properties, if any, belonging to Khas Mahal, de- 
ceased, were removed or received by defendant No.1 or other- 
wise came into his possession either with or without her consent, 
and is he liable to render an account in respect of the same or of 
any, and, if so, for what portion thereof, and to restore any, if so, 
for what portion thereof ?” 
The Subordinate Judge delivered his judgment on the 4th 
March, 1901. He held that Peara Saheb had occupied a position 
of confidence, and obtained the property in question by the exer- 
cise of undue influence, and that the alleged release was not 
genuine and not binding. 
Before the time at which this judgment of the Subordinate 
Judge was delivered, the decision of the High Court, establish- 
ing the Will, had been passed. It was necessary for him, there- 
fore, to consider the effect of that decision upon the case before 
him. His view was that “the judgment of the High Court in 
the probate case conclusively proves that the Administrator- 
General is the executor under the Will of Khas Mahal. It does 
not conclusively prove that all statements in the Will are 
true.’ And he held that the statements relating to the 
transactions with Peara Saheb and the release to him were 
not true. In the result he made a decree in favour of the 
plaintiffs. 
On appeal to the High Court, that Court on the 6th August, 
1903, held that the probate proceedings were conclusive of the 
questions arising in the present case. 


The learned Judges said :— 
“The Will was strongly contested by the present plaintiffs Nos. 1 and 2, when 
probate was applied for by the Administrator-General of Bengal, and the 
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probate proceedings were pending during the trial of the present case in the 
Court below, ‘judgment being delivered on the 2nd of July, 1900, and the 
probate issuing on the 30th of August, in the same year. The decree now 
appealed against is dated the 4th of March, 1901. The Administrator-Generel 
of Bengal applied for probate on the 14th of May, 1894, and æ caveat was 
entered bg the plaintiffs Nos. 1 and 2 shortly afterwards. In the probate suit 
substantially the same issues were raised as in the present case. The caveators 
set up that Khas Mahal was physically and mentally incapable of giving 
instructions for the Will, or of understanding.the Will, that she was unable to 
understand the nature of a disposition contained in the Will by reason of her 
feebleness of body and mind and that the Will was prepared and executed under 
the undue influence of the defendant Peara. Mr. Justice Sare sitting on the 
original side of the High Court, held, however, that the caveators had absolutely 
failed to make out their case. He was satisfied that the lady did give instruc- 
tions for her Will, that she thoroughly understood its contents and executed it 
as a free agent, and not under the influence or ascendency of Peara, and with 
full testamentary capacity and probate, was accordingly granted* The present 
plaintiffs Nos. 1 and 2 appealed against that decision, but ‘the appeal was dis- 
missed with costs. There was no further appeal from that decision. 

“We must take it, then, for the purpose of the present discussion, that the 
lady thoroughly understood the purpose and effect of her Will and that it was 
her voluntary act, and that she was of full testamentary capacity to make the 
Will, and in that Will she expressly confirms this release.” 


They therefore reversed the decision of the First Court, and 
dismissed the suit with costs. Against that decision of the High 
Court the present appeal has been brought. 

In the course of the argument before their Lordships, the 
questions for decision became greatly simplified. It was admit- 
ted on behalf of the respondent that, apart from the Will, the 
release and the other transactions between Peara Saheb and the 
lady could not have been supported. It was not disputed, indeed 
it could hardly have been disputed, that, wpon the evidence in 
the present case, and apart from the alleged effect of the probate 
and proceedings which led up to it, the respondent could not 
have relied upon the confirmation of the earlier transactions 
contained in the Will. The appeal was resisted solely upon the 
legal ground that the appellants are estopped by the probate, or 
by the proceedings which led to the issue of the probate, from 
denying the validity of the confirmation which the Will purports 
to contain of the transactions between Peara Saheb and the 
testatrix during her lifetime, and particularly of the release 
alleged to have been executed by her. The correctness of that 
contention is what their Lordships have to consider. 


The estoppel was rested upon two distinct grounds which ~ 


must be considered separately. First, it was said that the 
matters now in question were res judicata under section 13 of the 
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that probate when granted, establishes the Will from the death 
of the testator, and section 59 says that :— ; 

“ Probate or letters of administration shall have effect over all 
the propeyty moveable or inmoveable of the deceased...and shall 
be conclusive as to the representative title against all debtors of 
the deeeased, and all persons holding property which” belongs 
tohim, and shall afford full indemnity to all debtors paying 
their debts, and all persons delivering up such proper ty to the 
person to whom such probate or letters of administration shall 
have been granted.” 

The title thus conferred upon every executor who has obtained 
probate, is obviously convenient as tending to facilitate the ad- 
ministration of the estate of the deceased, and the adjustment of 
the rights of all parties connected with it. But in the case of 
every Muhammadan Will, it establishes a somewhat peculiar 
state of things. 

A Muhammadan testator has not an unlimited power of disposi- 
tion by Will; he can only deal with one-third of his property, 
the remaining two-thirds pass to his heirs whatever the terms of 
the Will may be. Thus the executor, when he has realised the 
estate, is a bare trustee for the heirs as to two-thirds, and an 
active trustee as to one-third for the purpose of the Will; and of 
these trusts, one is created by the Act and the probate, irres- 
pective of the Will, the other, by the Will, established by the 
probate. There are thus two trusts for different sets of persons 
of different properties, and based upon different titles. And this 
state of things does not arise from any accidental conflict of laws 
such as gave rise to a somewhat similar complication in the case 
of Concha v. Conchal’), but by the deliberate action of the legis- 
lature. In giving effect to a system of so peculiar a nature as 
that described, their Lordships think it necessary to proceed 
with great caution. 

The Act in question applies only to persons to whom the 
Indian Suecession Act (X of 1865) did not extend, that is to 
say Hindus, Muhammadans, and Buddhists. And though the 
sections relating to probate in the Probate and Administration Act 
are substantially taken from the corresponding sections in the 
Succession Act, it must be observed that the last-mentioned Act, 
which to a large extent embodying the rules of the English law, 
yet departed in many particulars from those rules, and was not 
only made applicable to persons of European descent, or those 
to whom the system derived from the Ecclesiastical Courts might 

(1) [1886] 11 App. cas., 541l. ` 
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naturally be applied, but was made the law for all persons in 
British Indła other than Hindus, Muhammadans and Buddhists 
including, for instance, the Parsees who from so important a 
part of the community in some districts of India. è E 

Testamentary jurisdiction was first given to Supreme Court by 
their original Charters, that in Bengal, dated in 1774, being the 
first. And it was then given as a branch of ecclesiastical juris- 
diction, and was to be administered according to the ecclesias- 
tical law in force in the Diocese of London. In the course of 
the series of events by which the British Territories in India 
grew from a group of trading settlements into an Empire, various 
branches of juristiction which sprang originally from an eccle- 
siastical origin, have come to be applied by a number of legisla- 
tive acts to new territories and new classes of persons, and 
administered by new tribunals. And in the progress of this 
development the ecclesiastical origin of such jurisdiction has 
been completely discarded, and the legislature has gradually 


‘evolved an independent system of its own, largely suggested, 


no doubt, by English law, but also differing much from that law, 
and purporting to be a self-contained system. Even in the case 
of the High Courts, the successors of the Supreme Court (which 
alone possessed ecclesiastical jurisdiction) the testamentary juris- 
diction which the Charters purport to confer upon them is not 
given as a branch of ecclesiastical jurisdiction, and is not made 
dependent upon the law administered by English Courts. 

From an early date the Supreme Courts granted probates of a 
Hindu and Muhammadan Will. The practice varied greatly from 
time to time, and it was never perhaps very satisfactorily deter- 
mined upon what basis the jurisdiction rested. It was, however, 
established that such probates might issue. But the Supreme 
Courts never applied the English rule as to the necessity for 
probate to Hindu or Muhammadan Wills, nor did they attribute 
to such probates when granted the English doctrines as to the 


operation of probate. Under that system a Hindu or Muhamma-. 


dan executor took no title to property merely as such by virtue 
of the probate. In the case of Muhammadan executors such a 
title was created for the first time by the Probate and Adminis- 
tration Act. f 

These considerations seem to their Lordships strong to show 
that the effect of probate of a Munammadan Will granted 
after the Probate and Administration Act must be that which is 
given by the terms of the Act itself, nither more nor less. -What, 
then, is the effect of the Act? Section 4, supplemented by 
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not rise in the caveat proceedings. This seems to present a 
serious difficulty in the way of the respondent. 

But their Lordships think that the contention of the respon- 
dent under section 13 fails upon another and a similas ground. 
The respondent is relying upon a bare legal difficulty to resist a 
cause to which there is no substantial answer on the merits. He 
says that.the questions now in issue were formerly in issue 
in the probate proceedings. How can their Lordships tell that ? 
Those proceedings are not in evidence, as they ought to have 
been in order to support such a case. There is a petition 
for probate and the probate itself. There is mention of a 
caveat, and of an affidavit in support of it. There are two 
judgments delivered at different stages, and there is mention 
of a decision on appeal. One of the judgments of the learned 
Judge shows clearly enough what he understood io be the 
questions for decision, but that is not enough. Their Lord- 
ships cannot give effect to the estoppel contended for, unless they 
can say for themselves that the matter, now in issue were in 
issue in the probate proceedings. Whether any issues were 
settled in those proceedings, or the points in dispute were other- 
wise formulated, does not appear, nor do the terms of any decrees 
or orders made therein. Their Lordships therefore think that 
the alleged estoppel under section 13 fails, because in the absence 
of the probate proceedings there is no sufficient evidence to 
support it. 

The second ground of estoppel rests not upon the probate 
proceedings, or any issues raised and decided in the course of 
them, but upon the effect of the probate itself. This gives 
rise to a question of some general importance, and for the purpose 
of determining it, it seems to make no difference whether probate 
has been obtained in common form and exparte or after opposi- 


‘tion. 


The question thus arising seems to depend upon the terms of 
the Probate and Administration Act (V of 1881). Section 4 of 
that Act says that “the executor or administrator, as the case 
may be, of a deceased person is his legal representative for all 
purposes, and all the property of the deceased person vests in 
him as such.” 

Section 88 gives to the executor or administrator power to sue 
in respect of causes of action that survive the deceased and *to 
recover debts. Section 90 gives an executor oy administrator 
large, but not unlimited, power of disposition. Section 12 says 
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Civil Procedure Code ; and, if their Lordships rightly understand Privy Couwor. 
the case, that is the ground upon which the learned Judges in 1903. 
the High Court disposed of the case. Section 13 enacts that -~ 
* no Count shall try any suit or issue in which the matter directly e Korato- 


and substantially i in issue has been directly and substantially in S ee 
issue in a former suit, between the same parties, or between Nawas Nuznar- 
parties under whom they or any of them claim, litigating under P e R 
the same title * * * * # and has been heard and finally Krax alias 
Prara Sane. 


decided by such Court.” ae 

It was contended that the probate proceedings were opposed, Sir Arthur 
as caveators, by the first and second original plaintiffs, of whom Maras 
the second is now appellant, while the first is represented by the 
first group of appellants and the third plaintiff-appellant claims 
under the others ; that in those proceedings the questions were 
at issue whether the Will had been executed under undue influ- 
ence, whether that will represented in its entirety the free and 
independent intention of the testatrix, and therefore whether the 
confirmation which it purports to contain of the previous gifts 
aud release was valid testamentary disposition. 

Several objections have been raised to the estoppel so set 
up. 

First, such an estoppel can only arise from a decision ina 
former suit between the same parties, and it is contended that 
in the present instance this condition is not fulfilled. The 
former proceedings were between the Administrator-General, 
who propounded the Will, and the present appellants are those 
whom they represent, though it is true that the Administrator- 
General was set in motion by the présent respondent and acted 
under his indemnity. For reasons which will be stated, their 
Lordships think it unnecessary to consider this point. 

- Secondly, to give rise to an estoppel not only must the former 
suit have been between the same parties as the latter, it must 
also have raised the same issues. It was argued for the appel- 
lants that assuming the issues raised in the probate proceedings 
to have been precisely what the High Court in the present case 
understood them to have been, the issues in the present case 
were not the same, because in the present case in order to validate 
the confirmation by the Will of the release and the other 
transactions, it was necessary to show, not only that the testatrix 
knew and intended what she purported to do by her will, but 
also knew what her actual rights were in respect to that release 
and those transactions, and knew them to be invalid and not 
binding upon her, a matter which it was said did not and could 
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section 88, vests the whole property of the testator in the exe- 
cutor. Section 59 makes the probate conclusive as to his 
representative title against debtors of the deceased, and per- 
sons holding property of his, and gives a complete indemnity 
to those who pay debts or deliver up property to the exe- 
cutor folding the probate. Those enactments appear to their 
Lordships incapable of being applied so as te give to the 
probate in the present case the effect contended for. The 
appellants do not, in this action, contest the title of the execu- 
tor, though they show that, as to two-thirds of the estate, he is 
a mere trustee for them. They are not debtors of the estate, 
nor possessed of property belonging to it. They are not interest- 
ed under the Will, nor do they (necessarily) contest the validity of 
the will as,a beneficial disposition to the legatees, and other per- 
sons claiming under it; of that part of the property of the testa- 
trix which she could dispose of by Will. But they say that 
they are entitled to two-third parts of all the property of the tes- 
tatrix which was not effectually disposed of by her in her life- 
time. It is now admitted that the release was ineffectual for that 
purpose, and, if so, the money and other property in the hands of 
Peara Saheb was in the disposition of the testatrix at the time 
of her death. As she could not dispose of more than one-third 
part of it by her Will, the confirmation of the release could not 
confirm Peara Sahib’s title in more than that one-third, and the 
appellants are entitled to the other two-thirds. The controversy 
is between the heirs claiming adversely to the Will, and a person 
who claims a beneficial interest under the Will, and the pro- 
visions of the Act, which have been cited seems to their Lord- 
ships to create no estoppel in such a case. They are, therefore, 
unable to concur with the learned Judges of the High Court in 
thinking that the suit ought to be dismissed. 

It remains to consider what the decree ought to be. 

The plaint, after alleging the position of the respondent 
with reference to the lady, went on to state that he had obtained 
from her jewellery, money, and other property. But the latter 
statement was naturally made only in general terms. 

The written statement admitted the receipt of jewellery which 
realised Rs. 30,000, or thereabouts, and of sums of money, the 
amount of which was not given, but said to have been invested 
in “Government of France Promissory Note.” The 9th of the 
issues settled for trial raised the question of how much the 
respendent had received and ought to account for. At the trial 
these questions of amount were fully gone into, and the respon- 
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dent, who was examined, had every opportunity to show what he 
had received, and what he had done with it and to prove, if it 
were possible, any credits which ought to have been allowed jo 
him on the other side of the account. He could give xo satisfac- 
tory aceount of what he had done with the moneys received by 
him, or of the transactions between him, and the téstatrix, 
nor did he assert that any credits should be given to him so that 
at the trial the account was taken, as far as it was possible. to 


` take it, and it was shown that no further account could be 


obtained. The Subordinate Judge held that it would be idle to 
direct any further account to be taken and gave a decree against 
the respondent for the amounts of which he admitted the 
receipt, with interest. 

In the course of the argument before their Lordships the 
learned Counsel for the appellants admitted that his clients were 
interested in the estate to the extent of two-thirds only, and 
intimated, that they would be content with decree upon thi 
footing. j 

Their Lordships are satisfied, that no injustice can have been 
done by the Subordinate Judge by the reason of the principle 
upon which he proceeded in framing his decree, but they think, 
for the reason just stated, that the present appellants can clain 
only two-thirds of the amount awarded by the First Court. 

Their Lordships will humbly, advise His Majesty that the 
decree of the Hight Court should be set aside with costs, ànd 
the decree of the Subordinate Judge affirmed, with the modifi- 
cation that the amount awarded to the appellants be reduced 
by one-third, and that any alteration which this may: entail in 
the amount of costs ordered, be made. 

The respondent will pay the costs of this appeal. 

Box, Solicitor for the appellants. 

Gush, Phillips, Walters and Williams, Solicitors for the respon- 
dent. 

Appeal allowed with costs. 
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j MUNNU LAL anp ANOTHER, 


versus e 


MAULVI SAIYID MUHAMMAD ISMAEL AND OTHERS. 


- Oudh Land Revenue Act (XVII of 1876), Sections 108, 122 and 121— 
Oudh Laws Act (XVIII of 1876), Section 9,—Pre-emption—pre-emptor 
owner of a separate chak in the mahal—Non-resident—revenue payable 
through lambardar—-right of. 


Proprietor for the purposes of Section 108, Oudh Land Revenue Act, 

` includes all persons in possession for their own benefit. 

The plaintiff was the owner of a separate chak in a makal and did not 
reside in the village. His share was in the possession of the lambardar 
and he was liable to land revenue. Held that he was a co-sharer within 
the meaning of the Oudh Laws Act and had a right of pre-emption in the 
village. ` 


APPEAL FROM THE Court of the Judicial Commissioners of Oudh. 
The facts appear from the Judgment. 

W.O. Bonnerjee, for the appellant. 
L. DeGruyther, for the respondents. 


Their Lordships’ judgment was delivered by 

Lorp Rosertson :—The sole question in this appeal is whether 
the respondent, Maulvi Saiyid Muhammad Ismail, who may be 
more conveniently referred to as the plaintiff, is entitled to 
pre-empt the village of Pahladpur, which had been sold to the 
appellants and the fourth and fifth respondents. 

The village is in Oudh, and the appeal is against a judgment 
of the Judicial Commissioners of Oudh, who, reversing a decree 
of the Subordinate Judge of Sitapur, held that the plaintiff has 
a right of pre-emption under the Oudh Laws Act, XVIII of 1876. 
The facts are undisputed and the question is entirely on the 
construction of the ninth section of the Act. Under that section, 
which admittedly applies to the sale of Pahladpur, the right of 
pre-emption is given to (among other persons) “‘ co-sharers of the 
whole mahal” in order of their relationship to the vendor, and to 
“any member of the village community.” 

There is no.question about the relationship of the plaintiff, and 
the only dispute is whether his connection with the village is 
such as to give him the right of pre-emption. The material facts 
are that the plaintiff is owner of a chak of 33 acres in Pahladpur : 
and by the settlement under which he holds, he pays Rs. 40 per 
= olv : 
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annum of revenue, this being payable through the lambardars of 
the village; but he does not reside in the village. 


The judgment of the Judicial Commissioner was that the plain-, 


tiff is a co-sharer of the whole mahal. This opinion is concurred 
in by the Additional Judicial Commissioner, who further held 
that the plaintiff is also a member of the village community. 

In their-Lordships’ judgment, it is clear that the plaintiff is a 
co-sharer of the whole mahal, in the sense of the ninth section of 
the Oudh Laws Act, 1876 ; and this being so, it is unnecessary 
to discuss the question whether he is also a “member of the 
village community.” 

The Oudh Land Revenue Act (No. XVII of 1876) is really 
decisive of the right of the plaintiff to be deemed a co-sharer of 
the whole mahal. In the case of every ‘mahal, acqording to 
section 108, the entire mahal is to be charged with, and all the 
proprietors jointly and severally shall be responsible to Govern- 
ment for the revenue for the time being assessed on the mahal. 
The term ‘ proprietors,” for the purposes of that chapter of the 
Act, includes all persons in possession for their own benefit, and 
the “chapter” is the whole of that relating to collection of the 
land revenue, and everything now to be referred to is in that 
chapter. The 112th section provides that if the settlement of 
any land has been made’ with a lambardar, and if there be an 
arrear of revenue due in respect of such land, both the lambardar 
and the co-sharers of the mahal from which the arrear is due shall 
be deemed defaulters. By section 121, it is provided that, if an 
arrear of land revenue has become due in respect of the share of 
any member of a village community, such community, or any 
member thereof, may tender payment of such arrear or may offer 
to pay such arrear by instalments. And in case of conflicting 
tenders or offers under this section, the co-sharer who, in case the 
shares were sold, would have a right of pre-emption under sec- 
tion 9 of the Oudh Laws Act, shall be preferred. 

This last enactment is important because it expressly identiftes 
“the co-sharer”’ of the ninth section of the Oudh Laws Act 
of the same year with every proprietor who, by the combined 
operation of sections 108 and 112 of the Oudh Land Revenue Act, 
is liable for the revenue assessed on the whole mahal. 

If the various sections of this “chapter” of that Act be read 
together, it is plain that every “ proprietor” liable for the revenue 
of the mahal is a “co-sharer.” The plaintiff is exactly in this 
position. He is certainly a “proprietor” in the sense of section 
108 of the Land Revenue Act ; on the settlement of his land has 


< 
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been made (on the face of his title) with a lambardar in the sense Privy Counom. 


of section 112. He is, therefore, liable, just as much as every 1905. 
ther proprietor in the mahal, for the whole arrear of-the mahal —— 
in case of default. Their Lordships, accordingly, consider that ese Tat 


the fact that the share of the plaintiff in the mahal consists of Mavivi Sax 
a septrate ekak does not make him the less a co-sharer in the Mouauuap 





“Isw ar. 
sense of this legislation, and the circumstance of, his being non- ease 
resident does not seem to affect, or even bear upon the language Lord Robertson. 
or the theory of the énactment. 

Their Lordships will humbly advise His Majesty that the 
appeal ought to be dismissed, and the appellant will pay the 
costs of the appeal. 
Young, Jackson, Beard and King, for the appellants. 
Watkins and Lampriere, for the respondents. 
Appeal dismissed with costs. 
EZRA, Privy Counc. 
versus 1905. 
Tue SECRETARY OF STATE FOR INDIA IN COUNCIL, duly 17 
AND OTHERS. Rae 
Lorp Davey 


Land Acquisition Act—(I of 1894), sections 6, 9, 11, 15, 18, 46—proce- Tonn ROBERT- 
dure—Declaration—enquiry under section 40—no notice to the oumer— gon SIR ARTHUR 
award—proceedings before Collector, administrative— suit to set aside. WILson. 
Where enquiry under section 40 was held without notice to the owner 

and in his absence held that the declaration under section 6 of the Act 
‘was not void upon that ground. 

The proceedings of the Collector under section 9 of the Act No. I of 
1894, leading to an award are not judicial but administrative, and the 
award in which the enquiry results is merely a decision binding only the 
Collector as to which sum shall be tendered to the owner. The Collector, 
conducting the enquiry and making the award, is justified in availing ° 
himself of information supplied to him without the knowledge of the 
owner and which was not disclosed at the enquiry. 

APPEAL from the High Court of Judicature for the Fort 

William in Bengal. : 

The facts so far as they are material, appear from the judgment. 
The judgment of the High Court of Calcutta is reported in 


I. L. R., 30 Cal., 36. 
Plaintiffs appeal 
Sir Robert Reid, K. C., and W. C. Bonnerjee, for the appellant. 
Arthur Cohen, K. C., Haldane, K. C., Asquith, K. C., and 
` Phillips, for the respondents. . 
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Their Lordships’ judgment was delivered by 

Lorn RosBERTSON.—The appeal before their Lordships is against 
the dismissal, by the High Court of Judicature at Fort William 
in Bengal, of a suit by the appellant, in which he prayed that 
a certaig declaration by the Lieutenant-Governor of Bengal, and 
all proceedings thereunder, should be declared void and*of no 
force or effect. , The question raised by the appeal are as to the 
nature of certain procedure prescribed for the compulsory taking 
of land under the Land Acquisition Act, 1894 (which extends 
to the whole of British India), The facts of the case are not in 
controversy. 

The appellant is owner of certain houses and premises adja- 
cent to the Office of the Bank of Bengal in Calcutta. The Bank, 
desiring to extend its office, negotiated with the appellant for 
the acquisition of his property; but, failing to come to terms, 
it set in motion the machinery of the Land Acquisition Act, 
1894. The Bank is a Company in the sense of that Act; and it 
applied for and obtained the declaration (now sought to be set 
aside) that the appellant’s land was “ needed ” in the sense of the 
Act. The first of the two questions in controversy is whether, 
before this declaration was issued, and enquiry had been duly 
held in accordance with the 40th section of the Act. The 
general scheme of the Act is this: There is, first, to be an en- 
quiry by a Government officer into the questions (1) whether the 
proposed acquisition is needed for the construction of some work, 
and (2) whether such work is likely to prove useful to the public. 
If the Government officer reports affirmatively on both points, 
then (in this case) the Lieutenant-Governor may issue a declara- 
tion that the land is required for the purpose stated; and this 
being done, the sequel is the ascertainment of value in a second 
enquiry by the Collector. The decision of the latter official is 
conclusive of value as against the Government (and, in this 
case, the Bank); but the owner of land may, if dissatisfied, 
appeal to the High Court for its determination of the value. 

The first of the appellant’s objections is to the procedure 
under the first enquiry, and his contention is that he ought to 
have received, and did not receive, notice of that enquiry, and 
that it was conducted behind his back. The section prescribing 
the enquiry is as follows :— 

“40. (1) Such consent shall not be given unless the Local Government 
is satisfied by an enquiry held as hereinafter provided— 

“(a) That such acquisition is needed for the construction of some work, 


and 


“(b) That such work is likely to prove useful to the public. i 
ra 
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“(2) Such enquiry shall be held by such officer and at such time and place 
as me Local Government shall appoint. 

“(3) Such officer may summon and enforce the RETER of witnesses 
@nd compel the production of document by the same means and, as far as 
possible, in the same manner as is provided by the Code of Civil Procedure 
in the case of a Civil Court.” ° 

Now, upon the face of this enactment, there is no provision 
requiring or implying the presence or the knowledge of the owner 
ofthe land. The theory of the section would seem to be that 
the Government, through its officer, is to direct its attention 
to public interests, and it is significant that neither promoter, 
on the one hand, nor possible objector, on the other, is mentioned 
in the section. This does not imply that the officer is to dis- 
regard the existence of adverse right, and the word “ needed ” 
implies this. But the standpoint is that of public interest, and 
the Government is given control of the enquiry, for this is all that 
is meant by its being empowered to appoint time and place ; 
and all this derives the more significance from the fact that the 
Act, both in this stage and the subsequent enquiry into value, 
takes the initiative outof the hands of the Company and puts 
it in the hands of the Government. 

That the nature of the first enquiry is in no sense litigious 
and that the owners of the land are purposely ignored, as 
parties, is strongly shown by the anxious provisions made as 
regards the second enquiry for which (section 9) “ public notice” 
is to be given calling for claims for compensation and requiring 
all persons interested in the land to appear at a time and place 
specified. The section is as follows :— 

“9, (1) The Collector shall then cause public notice to be given at con- 
venient places on or near the land to be taken, stating that the Government 
intends to take possession of the land, and that claims to compensation for all 
interests in such land may be made to him. 

“(2) Such notice shall state the particulars of the land so needed, and 
shall require all persons interested in the land to appear personally or by 
agent before the Collector at a time and place therein mentioned (such time not 
being earlier than fifteen days after the date of publication of the notice), and 
to state the nature of their respective interests in the land and the amount 
and particulars of their claims to compensation for such interests, and their 
objections (if any) to the measurement made under section 8. The Collector 
may in any case require such statement to be made in writing and signed by 
the party or his agent. 

(3) The Collector shall also serve notice to the same effect on the occupier 
(if any) of such land and on all such persons known or believed to be interested 
therein, or to be entitled to act for persons so interested, as reside or have 
agents authorized to receive service on their behalf, within the revenue district 
in which the land is situate. 
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:-“(4) In case’ any person so interested resides elsewhere, and has no such 
agent, the notice shall be sent to him by post in a letter addressed to him at 
his last-known residence, address, or place of business and registered moder 
Part II of the Indian Post Office Act, 1866.” 

The conclusion to which their Lordships come is that the 
appellaht’s objections to the first enquiry are ill-founded. , What 
was in fact done was simply that, the Bank having applied for 
the acquisition *of the land, the Government of Bengal requested 
the Board of Revenue to depute their Secretary to make the 
enquiry, that the Secretary went to the Bank and examined into 
the facts and sent in (as the result of his enquiry) the very 
sufficient report which is set out in the Record. In the view 
of the true nature of the statutory enactment which their Lord- 
ships adopt, no exception can be taken to the adequacy of the 
proceedings at the first enquiry. . 

The remaining question relates to the second inquiry, which 
is as to the value of the land, now assumed to be, “ needed.” 
Shortly stated, the appellant’s objection is that the Collector 
who conducted the inquiry and made the “ award,” availed him- 
self of information supplied to him without the knowledge of 
the appellant, and not disclosed at the enquiry. It is not 
suggested that there was in the proceedings anything corrupt 
or fraudulent, and the objection is based and depends upon the 
theory that the enquiry by the Collector was a judicial proceed- 
ing, and that the rules of judicial proceedings apply. The 
argument of the appellant starts from the word “ award ” (which 
used to describe the conclusion of the Collector), and has nothing 
else to support it. When the sections relating to this matter 
are read together, it will bė found that the proceedings resulting 
in this “award” are administrative and not judicial; that the 
“award” in which the enquiry results is merely a decision 
(binding only on the Collector) as to what sum shall be tendered 
to the owner of the lands; and that, if a judicial ascertainment 
of value is desired by the owner, he can obtain it by requiring 
the matter to be referred by the Collector to the Court. The 
sections directly relevant (besides the 9th already set out) are 
the 11th, 12th, 13th, 14th, 15th and 18th. These sections, and 
the question as a whole, are very satisfactorily discussed in the 
jadgment under appeal, and their Lordships do not think it 
necessary to repeat the reasoning. It is, to say the least, per- 
fectly intelligible that the expert official charged with the duty 
of fixing value should be possessed of all the information in the 
hands of the department, and should at the same time avail him- 
self of all that is offered at the enquiry, his ultimate duty being 
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not to conclude the owner by his so-called award, but to fix the 
sum which, in his best judgment is the value and should be 
offered. It is not implied in this observation that the Collector 
would be precluded by anything in the statute from inviting at 
the enquiry the criticism of the owner on any informagion he 
had inthis hands if he thought that in the circumstances this 
would advance knowledge ; but this is for his discretion. Their 
Lordships have no occasion to review the proceedings of the 
Collector, which are before them solely in relation to a suit which 
prayed that the declaration of the Government of Bengal (which 
initiated this enquiry) “and proceedings thereunder ... may be 
declared void.” It was assumed by the appellant, and not 
contested by the respondents at their Lordships’ Bar, that the 
objection to the second inquiry was within the scope of the action, 
even if (as is the case) the objection to the first enquiry fails 
and the declaration stands. But, while nothing in the second 
enquiry to which their Lordships’ attention was called throws 
any doubt on the conclusion arrived at, they desire in no -way 
to enter on considerations not within the scope of any tribunal 
other than the Court to which the appellant has required the 
Collector to refer it. 

Their Lordships will humbly advise His Majesty that the appeal 
ought to be dismissed. The appellant will pay the costs of the 
Bank of Bengal, who alone appeared in the appeal. 

Sanderson, Adken, Lee and Eddis, Solicitors for the appellant. 

Morgan, Pricé and Menburn, Solicitors for the Bank. 


Appeal dismissed with costs. 


NABIBAN BIBI, 
VETSuUS 


SHAIKH MEDU AND OTHERS.* 


Muhammadan Law—pre-emption—widow in possession—of her share— 
i recorded as in possession in lieu of dower—effect of. 

A Muhammadan widow in possession of her share in the estate of her 
deceased husband is a co-sharer in the village and as such, entitled to 
pre-empt, even though she is recorded as being in possession in lieu of 
her dower. Khairunnissa Bibi v. Amin Bibi, A. W. N., 1887, p. 93, 
distinguished. 


SECOND APPEAL against the decree of Pandit Girraj Kishor Dat, 
Officiating Subordinate Judge of Azamgarh, reversing a decree 


of Munshi Bageshri Dial, Munsif. 
*§. A. No. 341 of 1903. 
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Suit for pre-emption. 

The Court of first instance decreed the suit but the lower 
appellate Court reversed that decree. The plaintiff appealed. . 

The facts of the case and the argument sufficiently appear 
from tke judgment of the Court. 


° 


Muhammad Ishaq, for the appellant. 
A. E. Ryves, for the respondents. 


The judgment of the Court was delivered by 

Knox, J.—The second appeal arises out of a suit brought by 
the plaintiff, who is appellant here, to enforce a right of pre- 
emption. Her claim was decreed by the Court of first instance. 
The lower appellate Court, while allowing that, if the plaintiff 
had been in possession of a share, as heir to her deceased husband, 
she must have acquired a right of pre-emption in respect of the 
shares in dispute as against the defendants, went on to say, that 
because the plaintiff had applied to the Revenue Court for the 
entry of her name in respect of her deceased husband’s share, 
as being in possession in lieu of her dower, she was therefore 
not a co-sharer within the meaning of the wajib-ul-arz. 
The reason, the lower Court gives, for thus holding is that a 
Muhammadan widow, who is in possession of her husband’s 
property in lieu of her dower, is not a permanent or absolute 
owner of that property, in as much as her possession is liable 
to be determined at any time by payment of her dower debt. 
This is so far correct that where a Muhammadan widow is in 
possession of the shares of other heirs in lieu of her dower, 
her possession will determine over those shares upon payment 
by the heirs of their proportionate share of the dower debt. But 
in so far as she herself is an heir, payment in full of the dower 
debt would not deprive her of the share that she holds as heir 
and the right to pre-empt in virtue of such share. The learned 
Subordinate Judge has apparently overlooked the fact that the 
appellant is in possession in a double capacity both as heir to her 
deceased husband and in lieu of dower debt. The learned Sub- 
ordinate Judge has relied upon the case of Khair-wn-nissa Bibi 
v. Amin Bibi,?*). That case, however, is quite distinct from 
the case before us. The learned Judges were there considering 
the rights of a donee of a certain property. That property was 
property of which the donor had been put in possession under 
a decree of Court for her dower. The right of the widow as 
heir was not in that case considered. We are of opinion that 

(1) [1887]7 A. W. N., 93. 
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that the substance of his examination was reduced to writing and 
now forms part of the record. He says that it is clear from the 
judgment of the lower appellate Court that in coming to this 
conclusion on the question of fact the learned Judge disregar ded? 
the examination of Janki Prasad. I think the lower appellate 
Court was quite correct in so disregarding that examination. 
Section 118 was never intended to be in substitution for regular 
examination on’ oath, but was merely a provision to enable the 
Court to ascertain what the real questions in controversy were, 
and any statement, made by a party while being examined under 
that section, could only be considered as binding on the person, 
who was examined and made the statement. I accordingly 
dismiss the appeal with costs including fees in this Court on the 
higher scale. l 
J. B. L. Appeal dismissed. 
HUMERA BIBI 
i versus 
NAJM-UN-NISSA.* : 
Muhammadan Law—gift—transfer of possession—donor and donee living 
in the same house—present at the time of gift—removal of donor. 


H made a gift of the bulk of her property including the house in which she 
lived, to N’s husband who was her brother’s son and whom she brought up as 
her son. In the deed of gift it was mentioned that she had parted with all her 
interest and given possession to her nephew who had accepted it. The aunt 
and the nephew used to live ‘in the house, before the gift, together, and the aunt 
never removed her belongings from the house. It was contended that the gift 
was not valid, there not being such a relinquishment as was necessary to make 
it valid under the Muhammadan Law: 

Held that in’ such a case actual physical departure of the donor from ‘the 
house was not necessary to make the gift complete. In order to make a gift 
of immovable property complete it was quite sufficient that the parties were 
present on the premises and the donor unequivocally manifested her intention 
to transfer possession. 

Sheikh Ibrahim v. Sheikh Soleman, I. L. R., 9 Bom., 146, followed. 


FIRST APPEAL from the decree of Babu Achal Behari, Subordi- 
nate Judge of Gorakhpur. 

The facts and arguments appear from the judgment. 

The Subordinate Judge dismissed the suit. 

Plaintiff appealed. 

Sundarlal (with him Abdul Raoof), for the appellant. 

Sir Walter Colvin, Karamat Husain, Motilal Nehru and Ishaq 
Khan, for the respondent. 

* F. A. 191 of 1903. 
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The judgment of the Court was delivered by i 


Srantey, C. J.—This appeal arises out of a suit for possession 
of portion of property comprised in a deed of gift executed by 
the plaintiff on the 14th of January, 1888, in favour of her 
nephew one Minnat-ul-lah, since deceased. The plaintiff, who 
is a childless widow, owned a considerable amount of property, 
partly acquired from her husband and partly selfacquired. Her 
case is that she supported and brought up Minnat-ul-lah, the son 
of her brother, Maulvi Khadim Husain, as her son, and that she 
was desirous that after her death all her property should devolve 
upon him; that she consulted Khadim Husain, in whom she had 
confidence and that he advised her to execute a deed of gift in 
favour of Minnat-ul-lah, assuring her that she would not be 
put out af pessession of the property during her lifetime ; that 
acting on this assurance, and in the belief that she could not 
otherwise carry out her wishes, she executed a deed of gift of all 
her property, with the exception of three villages in Gonda dis- 
trict. The document was duly registered and mutation of names 
effected in favour of Minnat-ul-lah, but the plaintiff says that 
she continued in possession as before. On the 14th May, 1901, 
that is, upwards of 13 years from the execution of the deed of 
gift, Minnat-ul-lah died, and thereupon the defendant, Musam- 
mat Najm-un-nissa, the widow of Minnat-ul-lah, applied for and 
obtained an order for mutation in her favour in respect of a 
one-fourth share in the villages, the subject-matter of the gift, 
and obtained possession of that share. 

The defence is that the plaintiff executed the deed of gift 
of her awn free will, with full knowledge of its purport and 
effect, out of affection for her nephew, and that she was not 
induced to do so by Khadim Husain, nor was any advice given 
to her by him on the subject, and that the deed is binding upon 
her. The defendant further pleaded that the claim necessarily 
involves the cancellation of the deed of gift, and that it is barred 
by three years’ limitation. The defendant further avers that 
her husband, and after his death, the defendant have all along 
been in adverse possession of the property since the date of 
the execution of the deed of gift, and that the plaintifi’s claim is 
barred by 12 years’ limitation. 

The Court below held that Minnat-ul-leh got possession of 
the property on the execution of the deed of gift and that he 
retained possession and dominion over it until his death in May, 
1901, and that the gift was valid and irrevocable. It also 
found that the suit was barred by limitation. 
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The validity of the gift is impeached before us on the ground 
that there was no such absolute relinquishment by the donor of 
the possession of the subject-matter of the gift or of the entire, 
of it as is necessary to constitute a complete gift under the 
Muhamyadan Law. It is said that the plaintiff continued to live 
in the dwelling-house in which she had been living with Minnat- 
ul-lah, and which is part of the subject-matter of the gift, and 
that there was no complete relinquishment of that house in 
favour of the donee. Jt was further contended that after the 
execution of the deed of gift the plaintiff continued to receive 
the entire rents and profits or part of the rents and profits of the 
property. It is clear that unless plaintiff can show that the 
gift made by her was not valid according to the Muhammadan 
Law, and that she has been in possession of the whole or part 
of the property comprised in that gift, her claim must fail having 
regard to the time which has elapsed from the date of the gift 
up to the date of the institution of the suit. 

Before we deal with the evidence which has been given, it will 
be convenient to state the material parts of the deed of gift. 
After the recital of the title of the executant to the property and 
that she is in proprietary possession and enjoyment of it, there 
follows a statement that she has no child and that she is very 
much pleased with Muhammad Minnat-ul-lah, the son of- her 
brother, Muhammad Khadim Husain, who, from the time of her 
husband, has been living in her house and being brought up by 
her as a son, and as a son has been obeying her and carrying 
out her orders in a way befitting a son. Then comes the opera- 
tive part whereby the executant, of her own free will and accord, 
and while in a sound state of body and mind, makes a gift of 
the property, details of which are given in the Schedule, of the 
estimated value of one lakh of rupees, to Muhammad Minnat- 
ul-lah, and puts him into proprietary possession of it. This is 
followed by a statement that the donee has accepted the gift and 
has taken possession of all the property, the subject of it. The 
deed was executed in autograph by the plaintiff and bears the 
signature of no less than 31 witnesses, which shows the publicity 
with which the transaction was carried out. On the 24th of 
January, 1888, the deed was duly registered and mutation pro- 
ceedings were instituted and the plaintiff's name was struck off 
the record and Minnat-ul-lah’s substituted in its place. After 
this the Government revenue was invariably paid by Minnat- 
ul-lah in hisown name. He treated the property as his own and 
in various partition proceedings, in reference to portions of it, 
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was regarded and acted as the proprietor. In 1896 he mhrtgaged 
the whole state to the Fyzabad Bank to secure asum of Rs. 
40,000 and again in 1899 be executed a further mortgage in 
favour of that Bank. In the mortgages he is described as the 
full owner of the property. ° 

Thesfollowing is a short summary of the evidence which was 
given on behalf of the plaintiff-appellant. [Hig Lordship after 
discussing the evidence proceeded.] 

It is idle after the lapse of 13 or 14 years for the plaintiff now 
to allege that she was deceived by her late brother, Khadim 
Husain, and wrongly induced by him to execute the deed. If 
Khadim Husain had been alive, she would, never, we think, have 
attempted to set up the case. A good deal of time was occupied 
over the evidence of a number of witnesses, of karindas and ser- 
vants, patwaris and tenants, who endeavoured to show that after 
the gift the plaintiff remained in possession of the property as 
owner, as before, giving directions for its management and receiv- 
ing the rents. Their evidence appears to us to be valueless. Not 
a single receipt for rent was produced in the name of the plaintiff. 
Any receipt which was produced was in the name of Minnat-ul- 
lah. Even after the death of Minnat-ul-lah the plaintiff did not set 
up the case on which she now relies, but claimed to be entitled to 
the property as his heir. In the first instance she claimed to 
have mutation of names effected in her favour as his heir, but 
when she discovered that she was not his heir, she then put 
forward the present case. 

Pandit Sundar Lal, on behalf of the appellant, contended that 
the deed-of-gift was not valid, there being no such transfer of 
possession of the house in which the parties resided as is neces- 
sary to satisfy the requirements of the Muhammadan Law. His 
point is that the plaintiff did not at the time of the gift leave 
the house and remove all her belongings therefrom, but continued 
in occupation of it, and that there was not such an absolute 
relinquishment of it as is necessary to satisfy the Muhammadan 
Law. According to his argument, in order to perfect the gift 
it was necessary that the plaintiff should have abandoned posses- 
sion of the house and removed all her goods and chattels from 
it for a time, and that not having done so the gift was imperfect. 
In support of this contention he referred to several passages 
in Macnaughten’s Principles of Muhammadan Law and in Bail- 
lies Hanafia and Ameer Ali’s well-known work. We are not 
prepared to hold that in a case such as the present actual physical 
departure of the donor from a house which is the subject of 
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a gift evidenced by a written instrument is necessary in order 
to complete'the gift by delivery and possession. On the contrary 
we think that, if the parties are present on the premises, it 
is sufficient that an intention on the part of the.donor to 
transfes the possession has been unequivocally manifested. 
There can be no doubt in this case that such an intention 
was unequivocally manifested. In the document itself it is 
expressly stated that the plaintiff not merely made the gift of 
the property to Minnat-ul-lah, but also put him into proprietary 
possession of it, and a further statement that Minnat-ul-lah 
had accepted the gift and taken possession of the property. 
In addition to this, with the consent and at the instance 
of the plaintiff mutation of names was effected in favour of 
Minnat-ul-lah and his name was substituted in the record of 
rights as owner, her name being erased therefrom. In the 
case of Sheikh Ibrahim v. Sheikh Soleman(*) this question was 
considered, and it was held that for the purpose of completing 
a gift of immovable property by delivery and possession no formal 
entry or actual physical departure is necessary: it is sufficient 
if the donor and donee are present on the premises and an 
intention on the part of donor to transfer has been unequivocally 
manifested. In this case part of the subject-matter of the deed 
of gift was a dwelling house in which the donor was residing at 
the time of the gift and continued to reside up to the time of 
his death, and it was held by the District Court that no relin- 
quishment on the part of the donor and seisin on the part of the 
donee had ever taken place, and consequently the gift was 
nugatory and imperative. This decision was reversed qn appeal 
by West and Nanazat Harinas, JJ. In delivering the judgment 
of the Court, West J., observed :—‘“‘As to the delivery of the house 
the principle is to be borne in mind that when a person is pre- 
sent on the premises proposed to be delivered by him, a declar- 
ation of the person previously possessed puts him into possession. 
He occupies certain part, and this occupation becoming actual 
possession by the will of the parties extends to the whole which 
isin immediate connection with such part, where the possession 
is rightfully, though not where it is wrongfully, taken.—Exparte 
Fletcher") An appropriate intention where two are present on 
the same premises may put the one out of, as well as the other into, 
possession without any actual physical departure or formal enéry, 


and effect is to be given, as far as possible, to the purpose of an 
(1) [1884] L L. R., 9 Bom., 146. 
(2) [1877] L. R., 5 Ch. D., 809. 


VOL. IL] HIGH COURT. 783 


owner whose intention to transfer has been unequivocgly mani- Civin. 
fested.’ Mr. Ameer Ali in his work on Muhammadan Law does 1905. 
‘express disapproval of this decision, but on the contrary accepts aes 
“it as being in accordance with the law. He says of it :—‘“ This none Bit 


is in ac¢ordance with the principle stated in Majmaa-al-auhar.” WNasu-unentssa. 
(3rd Edition, page 71.) In an earlier passage in “treating aei 
of the meaning of the term ikbaz or seisin, under the Muham- 
madan Law he says :—“ It must be admitted that unless ikbaz 
(constructive or actual) can be presumed in the donee after 
the gift, it will not be operative. But a full consideration 
of the dicta on the subject shows that actual delivery of 
possession is not necessary. If the character of the possession 
changes, the mere retention of the subject-matter of the gift in 
the hands of the donor would not affect the validity of the gift” 
(page 64). He also points out in another passage that in con- 
sidering the question of transmutation or delivery of possession, 
the relationship of the parties must be kept in view. At pp. 71, 
72 is the following passage :—“ The residence of the husband = 
in a house of which he has made a gift to his wife, or the reali- 

sation by him of the rents and profits of the property he has 

given to her is explainable by the relationship of the donor and 

and the donee. Similarly, if the father were to make a gift e ¢ 

of his business to his minor son and continued to manage 
for him, or an uncle were to give some property to a nephew and 
continue to be supported by the donee, the gift will not be 
invalid on that account.” In the case before us the donor was 
aunt of the donee, and the donee had been brought up and 
treated by her as a son. The intention of both the donor and 
the donee was that the donor should continue to reside with the 
donee, and under the circumstances it would have been a mere 
empty formality for the donor to have left the house and re- 
moved therefrom all her goods and chattels for the purpose of 
completing the gift and then immediately to have returned to it. 
In the most clear and emphatic language the plaintiff divested 
herself of all her interest in the property, the subject matter of 
the gift. In the deed of gift she says that she severs her 
connection with it and withdraws her possession therefrom, and 
that she has put the donee into proprietary possession of all the 
property such as she enjoyed. It is also stated in the deed that 
the donee had accepted the gift and taken possession of all the 
gifted property. Mutation of names was effected in favour of 
the donee, and rejoicings were held over his accession to the 
gaddi. Some months afterwards the plaintiff on oath deposed 
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that she Rad no interest in the property, but had entirely made 
it over to her nephew, and that she was living in the dwelling- 
house with his permission. Having regard to these facts and’ 
circumstances, we are unable to hold that there is any force in*® 
the argument of the plaintiff’s learned advocate that thé gift was 
not a complete and perfect gift, The decision on this question 
determines this appeal. The evidence satisfactorily establishes 
that not merely was an absolute gift made by the plaintiff to 
her nephew, Minnat-ul-lah, but that under that gift he obtained 
possession of the subject-matter of it, acted as the proprietor, 
raised money on the security of it, and was treated by the family, 
including the plaintiff herself, as its absolute owner. 

For these reasons we see no reason to differ from the Court 
below in the view at which it arrived and therefore dismiss 
the appeal with costs, including in this Court, fees on the higher 
scale. 


M, L, N, Appeal dismissed. 


SHIVA SUNDARI DASI 


VETESUS 


Tae COLLECTOR OF CAWNPORK.* 


Land Acquisition Act (I of 1894), section 18—petition asking for reference 
sent by post—in time—reference made—refusal of Judge to consider— 
Revision. 

The land of the applicant was acquired by Government, and certain 
compensation was awarded. She received the compensation under protest 
and sent a petition by post, asking that the matter be referred to the 
Judge. This application reached the Collector within time and he referred 
the matter to the Judge as desired. The Judge refused to consider the 
application on the ground that it was sent by post. Held that the Collec- 
tor having received the application and acted upon it and made the 
reference, if was the duty of the Judge to proceed with the reference, 
and in refusing to do so, the Judge had failed to exercise the jurisdiction 
vested in him by law, 

APPLICATION FoR Revision of an order of J. Denman, Esġ., 
District Judge of Cawnpore. 

J. N. Chaudri and Sundar Lal, for the applicant. 

W. Wallach, for the opposite side. 

The judgment of the Court was delivered by 

BANERJI, J.—This is an application for revision under the fol- 
lowing circumstances :—It appears that certain proceedings were 

* Oivil R. 24 of 1905. 


We 
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taken under the Land Acquisition Act No. I of 194, and 
an award was made by the Collector under the provisions 
of. section 11 of the Act. One of the persons interested in 
“the award and whose land was about to be compulsorily taken, 
was the applicant here. An application in writing was forward- 
ed by,her to the Collector as required by section 18 of the 
Act objecting to the award and calling for a reference. It 
is admitted that this application reached the Collector on the 
Ist of June, 1903, which was within the prescribed time. 
The application, however, instead of being presented to the 
Collector in person or by a pleader or other agent, was sent by 
post. The Collector having received the application and being 
satisfied in every respect, except as to whether or not it ought 
to have been sent by post, made the reference. We of course 
assume tht he was satisfied that the application was in fact 
made by.or on behalf of the applicant. Itis quite clear that 
an application of the kind was not unexpected, for the applicant 
had received the compensation awarded to her under protest. 
The learned Judge on receipt of the reference declined to hear 
the case solely on the ground that the application reached the 
Collector by post. It appears to us that in so declining to act 
he failed to exercise the jurisdiction vested in him by law. 
- The Collector had received a written application and acted upon 
it, and made the reference, it was then the duty of the Judge 
to proceed with the reference. Of course, the Collector in every 
case must satisfy himself before he makes the reference that a 
genuine application for a reference is made by a party interested. 
He might have refused to take action upon an application sent 
to him by post, if he had doubts about its genuineness, but in 
this casé, as we have already pointed out, the Collector received 
the application, and was satisfied that it was a genuine applica- 
tion by the applicant. We accordingly allow this application, 
set aside the order of the Judge, and send the case back to him 
with directions to proceed with the reference in manner pre- 
scribed by law. We make no order as to costs. 
Cause remanded. 


785 
Civin, 


1905. 
—— 
Sarva SUNDARI 
Dasz 


v. 
THE COLLECTÔR 
OF-CAWNPORE. 


Banerji, J. 





786 


Crvin. 


m 1905. 


—— 
November -2. 





Knox, J. 
AIKMAN, J. 


Know, J. 


HIGH COURT. [A L. J. R. 


RAJ BAHADUR, ° 
. versus 
JASODIA.* ‘ 
N.-W. P. Tenancy Act (II of 1901), ss. 58(a), 177(e)—Question of proprietary 
title—Appeal to District Judge. 

Where in a suit for ejectment in the Rent Court the defendant pleads 
that he has proprietary rights in the land and has paid neither rent nor ` 
revenue, and the court of first instance finds that he has held the land 
rent-free, held that an appeal lay to the District Judge under section 177, 
clause e, Tenancy Act. 

SECOND APPEAL against the decree (December 15, 1903) of 
B. J. Dalal, Esq., District Judge of Banda, confirming a decree 
(October 24, 1903) of Pandit Bisheshar Dayal, Assistant Collector, 
Ist class, of Banda. 

Suit for ejectment under section 58 (a) of Act II of 1901. 

The facts of the case sufficiently appear from the judgment 
of the Court. 

Gulzari Lal, for the appellant. 

Muhammad Ishaq Khan, for the respondent. 

The judgment of the Court was delivered by 

Knox, J.—The suit out of which this second appeal arises 
was brought by the plaintiff as landholder to eject the defendant, 
whom he asserted to be a tenant from year to year. The 
defendant pleaded that she had proprietary (malkana) rights 
in the land, that she was not the plaintiff’s tenant and that she 
paid neither rent nor revenue. The Assistant Collector went 
into the question and found that the defendant and her pre- 
decessor in title had held the land free of rent. He therefore 
dismissed the plaintifs claim. The plaintiff appealed to the 
Judge, who refused to hear the appeal on the ground that he 
had no jurisdiction. In our opinion the defendant did raise a 
question of proprietary right in the land. This being so, a right 
of appeal to the District Judge is given by section 177, clause (e), 
of the North-Western Provinces Tenancy Act, 1901. We set 
aside the decree of the Court below and send the case back to 
that Court with directions to re-admit the case upon the file 
of pending appeals and dispose of it according to law. Costs 
here and hitherto will abide the event. ° 


J. B. L Appeal allowed. 
= S. A. 48 of 1904. 
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E GAYA SINGH AND ANOTHER, 
t versus 
RAJA RAM SINGH AND ANOTHER.” 
Pre-emption—Sale by Government—Co-sharer. 


When the Government acquires land permanently it does not become 
a co-sharer in the village to which the land originally appertained, and 
the provisions contained in the wajib-ul-arz dealing with sales by 
co-sharers do not apply. Hence the Government can sell the land to 
any one it pleases and the co-sharers have no right of pre-emption. 


SECOND APPEAL against the decree of Saiyed Tajammul Husain, 


Subordinate Judge of Ghazipur, confirming a decree of Babu 
Hari Moban Banerji, Munsif. 


Suit for pre-emption. 


The facts of the case sufficiently appear from the judgment 
of the Court. 


Muhammad Ishaq, for the appellants. He relied upon 

The Collector of Fatehpore v. Syed Yad Ali, (1866) N.-W. P. H. C. R., 88. 

Sheodutt Ram Tiwari v. Ramadharee and another (1869) N.-W. P. H. C. R., 
Part IL., 35. 


Mangal Prasad Bhargava, for the respondents, was not called 
on. 


-The judgment of the Court was delivered by 


Kyox, J.—The suit out of which this second appeal arises, 
was brought by the plaintiffs, who are appellants here, claiming 
right of pre-emption over certain land. The land in question 
had been acquired by Government for Railway purposes, and it 
was acquired under the provisions of Act No. J of 1894. Subse- 
quently it was found that the land was no longer required for 
public purposes, and according to the case for the defendants 
the Government offered the land to the former proprietors, the 
present plaintifis, who refused to purchase it. Tho finding 
on this part of the case by the Court of first instance was in 
favour of the deferidants, but the lower appellate Court did not 
try this question, holding that under the circumstances the 
plaintiffs had no right of pre-emption under the wajib-ul-arz. 
Against this decision the plaintiffs-come here in second appeal. 
In our opinion when the Government has acquired land perma- 


nently, it does not become a co-sharer in the village to which 
~*§. A. 1152 of 1903. 
cv 
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the land originally appertained and the provisions contained 
in the wajib-ul-arz, which deal with sales by co-sharers in the 
village are not applicable. The learned Vakil for the appellants 
referred us to two cases, The Collector of Fatehpore v. Syed Yad” 
Ali(") and Sheodut Ram Tewari v. Ramadharee and dnother(*), 
in which it was held: that where Government had confiscated 
land in a village and sold such land, a right of pre-emption 
arose and could be enforced. In our opinion those cases are 
no authority in the present case. The appeal is dismissed 
with costs. ; 
J. B. L. Appeal dismissed. 
(1) [1866] N.-W. P. H. C. R., p. 88. 
(2) [1869] N.-W. P. H. C. R., part IL, 35. 


MUHAMMAD ALI 
_ versus 
THAN SINGH anp orHens. * 
Pre-emption—purchaser of a grove—sharer—wajib-ul-arz. 
Purchaser of a grove not being liable to payment of Government 
revenue, is not co-sharer in the village and is not entitled to pre-empt. 


Dakhnidin v. Rahim-un-nissa I. L. R., 16 All, 412 distinguished ; 
Ali Hussain v. Tassaduk Hussain 2 A. L, J. R., 612 applied. 


SECOND APPEAL against the decree of Babu Nihal Chandra, 
Subordinate Judge of Shahjahanpur, reversing the decree of 
Maulvi Muhammad Azim-ud-din, Munsif of Sahaswan. 

Suit for pre-emption. 

Rao Lachhman Singh and Rao Ram Chandra Singh were the 
owners of the patti of Dalel Singh comprising 24 biswas in 
mauza Ghansarah and of a mango grove. They sold the grove 
to the plaintiff, Muhammad Ali and subsequently sold the zamin- 
dari share to the defendant, Than Singh., Thereupon the 
plaintiff brought this suit to enforce his right of pre-emption 
on the ground that he, being the, owner of the grove, isa 
co-sharer within the meaning of the wajtb-ul-arz. The Court 
of first instance decreed the suit. On appeal by the defendant- 
vendee the lower appellate Court dismissed the suit. 


-The plaintiff appealed. 
Baldeo Ram Dave (with him Sundar Lal), for the appellant, 


submitted that the plaintiff having purchased the grove-land 
*§. A. No. 96 of 1904. 
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from the zamindar at a time when he was full ownfr of the 
eek acquired all his rights in the grove and thus became a 
co-sharer and entitled to pre-empt, and relied on. 
* Dakhni Din v. Rahim-un-nissa, (1894) I. L. R., 16 All, 412. 
Ali Husain Khan v. Tasadduk Husain Khan (1905) 2 A. L. J. R. 612, 


Parbati Charan Chatterji, for the respondents, was not called 
on. f . 


The judgnient of the Court was delivered by 

Knox,,J.—The sole question which we have to decide in this 
second appeal is whether a person, who buys a plot of grove 
land in a village, becomes a co-sharer in the village so as to 
entitle him to enforce a right of pre-emption under the wajib- 
ul-arz, which confers such right upon co-sharers. The learned 
vakil for *the appellant relied on the case of Dakhni Din v. 
Rahim-un-nissa and another (°). In that case the person, who 
sought to enforce the right of pre-emption had obtained certain 
plot of land belonging to the zamindar and in his occupation. 
It was held that he thereby became a person responsible under 
section 146 of Act XIX of 1873 for the revenue for the time 
being assessed upon the mahal. This responsibility for the 
land revenue was insisted on in another case decided by this 
Court, Ali Husain Khan v. Tasadduk Husain Khan and another 
(°). If we apply that test to the present case the purchaser of 
a grove would not be a co-sharer in as much as he is not liable 
to payment of Government revenue. We think the Court below 
was right, and we dismiss this appeal with costa which will in- 
clude fees on the higher scale. 

J. B. L. Appeal dismissed. 
(1) [1894] I. L. R., 16 All, 412. 
(2) [1905] 2 A., L. J. R., 612. 
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GOKUL DICHIT AND ANOTHER, . 
VETSUS 


MAHARAJ DICHIT AND ANOTHER.” ° 
Pre-emption—veajib-ul-arz—Successive wajib-ul-arzes not in agreement— 
Custom—HEvidence of —Rights inter se—Remand. 

Where the question was as to the existence in a village of a custom 
conferring a preferential right of pre-emption upon a co-sharer in the 
same thok as against one in another thok, and it appeared that while the 
later wajib-ul-arzes of 1862 and 1876 recognised such a custom, the earliest 
wajib-ul-arz (of 1833) recorded only a custom that gave no preference 
inter se to co-sharers of the village, held, (Ricnarns, J., dubitante) that 
there was legal evidence of the existence of the custom claimed. Majidan 
Bibi v. Shaikh Hayatan, 17 A. W. N. 3, referred to. 

The principle of English common law that a custom is not proved if it 
is not shown to have been immemorial, cannot be applied in these 
provinces. Kuar Sen v. Mamman, I. L. R., 17 AlL, 87, referred to. 


SECOND APPEAL from an order of W. Tudball, Esq., District 
Judge of Gorakhpur, reversing a decree of Pandit Gur Prasad 
Dube, Munsif of Deoria. 


Suit for pre-emption. 

The facts are fully given in the judgment of Banerji, J. 
Defendants appealed. 
M. L. Agarwala, for the appellants. 

Sital Prasad Ghose, for the respondents. 


The following judgments were delivered. 

Bangers, J.—This appeal arises out of a suit for pre-emption 
brought by the respondents in respect of a sale made in favour _ 
of the appellant. The plaintiff-respondents are co-sharers in 
the same thok as the vendor. The defendants-vendees are 
co-sharers in another thok. The plaintiffs claim priority over the 
defendants-vendees on the ground that according to the custom 
prevailing in the village a co-sharer in the same thok has a right 
to pre-empt superior to that of a co-sharer in another thok. The 
Court of first instance was of opinion that the custom alleged 
by the plaintiffs had not been established and accordingly 
dismissed the suit. It however tried the only other issue raiged 
in the case, namely, that relating to the sale price and decided 
that issue in favour of the defendants. Upon the plaintiffs’ 

> F. A. f. O. No. 75 of 1905. 
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appeal the lower appellate Court held that the cistern relied OrviL. 

Ņ\ opon by the plaintifs had been proved, and that the plaintiffs 1905. 
‘were entitled to pre-empt the property. That Court, however, —— 
“made an order remanding the case to the Court of first instance sogor Diente 

under section 562 of the Code of Civil Procedure. Fyom this Managys e 

order of remand the present appeal has been brought. The Dicuir. « 

first contention raised on behalf of the appellant is that there is Banerji, J. 

no legal evidence of the existence of a custom "of pre-emption BE 

as against a co-sharer in the village. 

The plaintiff relied upon the wajib-ul-arzes of 1862 and 1876. 
Under both these documents a near co-sharer has a preferential 
right of pre-emption as against a shareholder in another thok. 
The language of the wajib-ul-arz of 1876, is slightly different 
from that of the wajib-ul-arz of 1862 ; but in my judgment the 
provisions of both these documents as regards pre-emption are, 
in substance, the same. In the document of 1862 it is stated 
that a co-sharer has a right to transfer his share subject to the 
condition that he must offer it to a near co-sharer, and in case 
of his refusal, to asharer in another thok. In the document of 
1876 the first category of pre-emptors is near pattidars in the 
thok of the vendor, and the next class of pre-emptors are pattidars 
in another thok. It is manifest that the word pattidars does not 
mean anything else than a co-sharer. So that a near co-sharer 
in the thok in which the vendee has his share has a preferential 
right of pre-emption over a sharer in another thok. J, therefore, 
agree with the learned Judge that both these wajibularzes are 
practically alike. I am unable to accept the contention of the 
learned counsel for the appellant that the wajib-ul-arz of 1876 
contains the record of a contract. It was held in the case of 
Majidan Bibi v. Shaikh Hayatan(*) that “if the wajib-ul-arz 
did not itself show or if it was not otherwise proved that the 
pre-emption clause was merely the embodiment of a new e 
contract as to pre-emption, the reasonable and proper construc- 
tion would be that the pre-emption clause was merely the 
recital of the pre-existing custom in force in the village. This 
ruling has been followed in recent cases. There is nothing in the 
wajib-ul-arz of 1862 to show that it was the record of a contract. 
We must, therefore, presume that it was the record of a custom. 
We have thus at the date of the institution of the suit in 1904, the 
regord qf a custom which was in existence for at least 44 years, 
under which a co-sharer in the same thok has a superior right of 
pre-emption as against a co-sharer in another thok. 

(1) [1897] 17 A. W. N, 3. 
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The appellant relies on the wajib-ul-arz of 1833, under which 
all co-sharerg in the village, without any distinction as to thok, 
are given the right of pre-emption as against strangers. It may 
be that in 1833, the village was not divided into thok, and that 
the only custom which then existed was the custom under which 
every co-sharer had a right of pre-emption as against strapgers. 
Tt is quite probable that a custom sprang up subsequently to 
1833, and’ became an invariable custom so far back as 1862, 
when the wajib-ul-arz of that year was prepared by. which a 
co-sharer in the same thok acquired a preferential right of pre- 
emption. Certainly at the date of the suit there existed a cus- 
tom under which the plaintiffs are entitled to pre-empt the pro- 
perty purchased by the appellant. As observed in Kuar Sen v, 
Mamman(*). “ We cannot in these provinces apply the principle 
of English Common Law that a custom is not proved if it 
is shown not to have: been immemorial. To apply such a 
principle * * * * would be to destory many customary 
rights of modern growth.” Iam, therefore, unable to hold that 
a custom which would have the force of law has not been proved 
to exist in the present case. I think that the learned Judge 
was right in holding that the plaintiffs had proved the existence 
of a custom which gave to co-sharers inter se a right of pre- 
emption. In the present case it is an admitted fact that the 
plaintiffs are co-sharers in the same thok with the vendors. They 
have, therefore, a right to pre-empt the property in suit, and the 
Court of first instance was wrong in dismissing their claim. 

I see no reason why the learned Judge ordered a remand of the 
case, as the Munsif, although he found the first issue against 
the plaintiffs, had decided the only other issue in the casé, name- 
ly, the issue as to the sale price. The order of remand was 
wholly uncalled for. The learned vakil for the plaintifis states, 
and the record also shows, that after the remand the Court 
of first instance has decided that the amount of consideration 
for the sale is the amount mentioned in the defendants’ sale- 
deed. The learned vakil further admits that his clients are 
prepared to accept the finding of the Court of first instance on 
that issue and he undertakes that if any appeal has been pre- 
ferred from the decree of that Court he will withdraw it. 
Under these circumstances it is unnecessary to remand the case 
to the lower appellate Court and we may affirm the decree made 
by the Court of first instance after remand. I would, therefore, 


allow the appeal to this extent that the order of remand should 
(1) [1895] I L. R., 17 All, 87, at 92. 
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be set aside and a decree made in favour of the plaints on the Civ. 
condition that they do pay the amount of consideration mentioned 1905. 
\in the defendants’ sale-deed within two months from this date, ~ 


"otherwise the suit will stand dismissed with costs in all Courts. Conte Die 


The parttes should abide their own costs of this appeal. The Maiagas 
costs in the Court below should be paid by the parties in Dicat. , 
proportion to failure and success. Richards, J. 
Ricaarps, J.—I confess I have some doubts on the question — 
of law raised in this appeal. The plaintiffs have a right to 
succeed in the suit on proof of existing custom. The only 
evidence on the record is the wajib-ul-arz of 1833, a wajib-ul-arz 
of 1862 and a wajib-ul-arz of 1876. The wajib-ul-arz of 1833 is 
clearly evidence of a custom then existing that the co-sharers 
of the village have a right of pre-emption. As there is no other 
evidence eof any custom in 1833, it must be taken that the 
custom then existing gave no preference inter se to co-sharers of 
the village. I quite agree in thinking that the wajib-ul-arzes of 
1862 and 1876 are practically identical and do give preferential 
right to co-sharers in the thok. It is admitted here that the 
plaintiffs cannot claim as on foot of a contract; as the wajib-ul- 
arz of the settlement of 1876 has admittedly come to an end. 
If the entry of the wajib-ul-arz of 1876 were merely a record of $ 
contract it came to an end with the settlement. It must be 
borne in mind that the onus of proving custom lay on the 
plaintiffs. For the reasons given by my learned brother I am 
quite satisfied that if the only evidence was the evidence of the 
wajib-ul-arzes of 1862 and 1876, the custom alleged by the 
plaintiffs would have been proved. Tnere is, however, also on 
the record the wajib-ul-arz of 1833, and I think that this entry 
clearly shows that the custom alleged by the plaintiffs did not 
exist in 1833, and accordingly the custom of 1833 must have 
come to an end, and a new custom must have been established 
The doubt that I have felt is whether or not it can be said that 
the plaintifs have discharged the onus which admittedly lay 
on them and proved a new custom. I, however, do not feel 
justified in differing from the very clear judgment which has 
just been delivered. On all other questions raised I entirely 
agree with my learned colleague. 
By tHE Court.—The appeal is decreed and the order of the 
Court below is set aside and the claim of the plaintiffs is de- 
eréed sùbject to the condition that they do pay the price 
mentioned in the sale-deed of the defendants-appellants within 
two months from this date, otherwise the suit will stand 
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dismisse@ with costs in all Courts. In the event of the price 
being paitl the parties will pay and receive costs in the Courts 
below in proportion to failure and success. The parties will 
bear their own costs in this Court. 

M. L. N. Appeal ‘decreed. 
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RAI BANOMALI ROY BAHADUR, 
versus 


JAGAT CHANDRA BHOWMICK AND ANOTHER. 


Limitation—Putni—granted by a person with limited interest—void 
or voidable—Regulation II of 1803—Act XIV of 1859. 

Where a putni lease is granted by a person who had no interest in the 
property or as manager for another who had but a ‘qualified interest, 
Held, that the period of limitation to set it aside, if the putni was void, 
ran from the date on which it had been granted under Regulation H of 
1803 as amended by Regulation II of 1805; but if it was voidable, the 
right of action arose on the date when the person entitled to dispute it 
came into existence and time ran against him when he attained his 
majority. Under Regulation II of 1803 or Act XIV of 1859 time ran from 
the date when the cause of action arose. 


APPEAL FROM THE DECISION of the High Court of Judicature at 
Fort William in Bengal. 


The facts are fully set out in the judgment. 
Plaintiff's appeal. 

Asquith K. O. and C. W. Aratoon, for the appellant. 
L. DeGruyther, for the respondents. 


Their Lordships’ judgment was delivered by 
Lorp Davry.—The material facts of this case are as follows: 


- Inthe early part of the last century Krishna Sunder Roy was 


the owner of certain zemindaries. Shortly after his death his 
widow, Hemlata Chowdrani, under a power given to her by 
Krishna Sunder Roy, adopted Gour Sunder Roy, who was in 
possession of the estate until his death in February, 1834. Gour 
Sunder Roy also died childless and his widow, Brajeswari, 
succeeded him as his hetress. 

By an anumatipatra executed by Gour Sunder Roy shortly 
before his death he empowered his widow, with the consent .of 
his mother Hemlata, to adopt a son. This document contains 
expressions of confidence in Hemlata, in whose name the pro- 
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perties were registered, and directed that her nanee should Privy Councit. 
Neon inne to stand registered and she should have control as long 1905. 

Nas she lived. In the year 1846 Brajeswari, under the power ~~ 

given to her by her late husband, adopted Banwari Lal Roy, nu oa. 

who thereupon became the heir and successor in title of his . 

adoptiwe father, Gour Sunder Roy. Hemlata died in the year 

1848. . per 
On the 8th August, 1837, Hemlata purported to grant to Lord Davey, 
Makunda Chandra Bhowmick certain mouzahs including Kharam- _ 
kuri, Chuck Haripur, and Bonomalokuri (the two former of which 
are the properties now in suit) on a permanent putni tenure in 
consideration of the payment of Rs. 1,000 and of an annual rent 
of Rs. 351. The kobala contains a statement that the zemindari 
had then been put up (i. e., advertised) for sale six days later 
for arrear of sadar revenne, and the grantor was unable to 
secure money to pay the entire sadar revenue and the zemindari 
could not be saved unless the revenue was paid. 

Banwari Lal attained his majority in or about the year 1856. 

By an tkrarnama dated 12th August, 1857, it was agreed that 

10 annas share of the estates should remain in Banwari Lal’s 

khas possession and a six annas share should remain in the n 
possession of Brajeswari for her life. The copy of this instru- 
ment, executed by Brajeswari, contains the following passage, 
according to the amended translation given in the judgment of 
the High Court :— 

“With regard to any permanent settlement that Hemlata 
Chowdhrani, during the period of her possession, made beyond 
her own powers, the expenses that may be incurred in your 
setting it aside, you shall pay such expenses on account of the 
mahals included in your sakam, and you shall enjoy the whole 
profits of the same, and I shall pay the expenses incurred on 
account of the mehals included in the sakam possessed by me, ° 
and according to the conditions made above, I shall get the 
entire profits of the same till the end of my life.” 

The ikrarnama was followed by a batwara or partition. The 
mouzah Bonomalikuri was alloted to Banwari Lal and the 
mouzahs in suit to Brajeswari. Banwari Lal subsequently took 
forcible possession of mouza Bonomalikuri, and the putnidars 
appear to have acquiesced in his so doing. The exact date on 
which thjs resumption took place is left in some obscurity on 
the evidence, but their Lordships see no reason to dissent from 
the findmg of the High Court that it was shortly after the 
execution of the partition. An apportioned rent of Rs. 242 odd 
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s 
appears tẹ have been paid to Brajeswari in respect of the mouzahs 
in suit until.her death which took place on the 10th July 1894. 

Banwari Lal died in 1880, and was succeeded in title for hisg 


adopted son and heir, the present appellant. The respondents” 


are the successors in title of Makunda Chandra Bhowinick, the 
orignal putnidar. 

The present suit was commenced by the appellant, on the 
13th Septémber, 1897, to recover from the putnidars mouzahs 
Kharamkuri and Chak Haripur. The material issues were the 
second: Is the plaintiff's suit barred by limitation? and the 
fifth : Is the leave binding on the plaintiff ? 

. The Subordinate Judge held that the cause of action arose 
only on the death of Brageswari, and the putni in suit having 
been granted by Hemlata, whose interest in the estate was 
limited, was not binding on the appellant. In accordance with 
these findings he made a decree, dated the 2nd August, 1898, 
in favour of the appellant for recovery of the properties in suit 
with mesne profits and costs, 

On appeal by the respondents, the High Court of Bengal 
reversed this decree, and by their decree, dated the 3rd July, 
1902, the appellant’s suit was dismissed with costs. Hence 
this appeal. 

The learned Judges differed from the Subordinate Judge in 
both of the grounds on which his decree was based. They held 
that the suit should have been instituted at latest within 12 years 
of the date on which Banwari Lal attained his majority. The 
learned Judges also held that there was sufficient prima facie 
evidence, which had not been rebutted, to show that the putni 


had been granted under such circumstances of legal hecessity 


as would nake it binding on subsequent owners of the estate in 
accordance with the judgment of this Board in Hanooman Per- 
shad v. Munraj Koonweree (?). 

Their Lordships will shortly state their reasons for agreeing 
with the learned Judges that the suit is. barred by limitation. 
Hemlata had no estate in the property in question. On the 
most favourable view for the appellant she granted the putni as 
manager of the estate for Brageswari, the then legal owner. If 
the putni was void, the period of limitation ran from the date 
on which it was granted under Regulation IL of 1803, as amended 
by Regulation II of 1805, which was then.in force. But if it 
was voidable only by Brageswari’s successor, the right ‘of action 
arose on the adoption of Banwari Lal, and time wond begin to 

(1) [1856] 6 M., L A., 393. 
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' 
run against him from the date when he attained hisgmajority Privy CounoiL. 


\ in 1853. Under either Regulation IZ of 1803 or Act XIV of 
$1859, time ran from the date when the cause of action arose. 

As their Lordships are of opinion that the suit is barred by 
limitation, it is not necessary to express an opinion on the ques- 
tior whether the putni was in law binding on the appellant. 
But their Lordships must not be understood as throwing any 
doubt on the soundness of the principle laid down in the case of 
Hanooman Pershad v. Munraj Koonweree ('). 

It remains only to notice an argument addressed to their Lord- 
ships to the effect that the proper inference from the facts proved 
was that a new agreement, in the nature of a compromise, was 
made between Banwari Lal and the putnidars, that Bonomalikuri 
should be resumed by Banwari Lal and the putnidars should 
be allowed to retain Kharamkuri and Chak Haripur on a new 
tenure at the apportioned rent for the life of Brageswari. The 
short and sufficient answer is that there is no evidence of any 
such new agreement. Tarak Chandra Bhowmick, one of the 
original defendants, in his evidence says that they had been in 
possession of the property in putni right since 1244 (1837) under 
the kobala executed by Hemlata and he was not asked any ques- 
tion in cross-examination as to the supposed new agreement and 
no issue was settled respecting it. The proper inference from 
the receipt by Brageswari of a reduced rent after the partition 
between her and Banwari Lal is that it was an apportioned rent 
agreed to between her and the putnidars. . 

Their Lordships will therefore humbly advise His Majesty that 
the appeal should be dismissed. -The appellant will pay the 
costs of it. 


T. L. Wilson & Co., for the appellant. 
Watkins and Lempriere, for the respondents. 


l Appeal dismissed, 
(1) [1856] 6 M. I. A., 393. 
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MOOLA CASSIM 
. versus. 


MOOLA ABDUL RAHIM AND OTHERS. . 


Muhammadar Law—Buccession—grandchildren—Evidence Act (I of 1872), 
section 108—legatee missing before the death of testator—burden of 
proof that he was alive when testator died—award recognising missing 
heir's title, effect of. 

One H executed a will and boabe. certain property to one of his 
sons, A, and his two sons. After H’s death which took place in 1884, 
his widow disputed the validity of the will. A had disappeared in 1870 
and had not been heard of since. The matter was referred to arbitration. 
The arbitrator made his award and in it he included A and his children 
among the heirs and legatees, amongst whom the estate of H was to be 
distributed. One of the sons of A now brought this suit claiming a 
share under the award. 

Held that under the Muhammadan Law the sons of A were excluded 
by their uncles and aunts. 

Held farther, that A having disappeared in 1870 and not having been 
heard of since, the burden of proving that he was alive when H died was 
on the plaintiff (the son of A). 

Held further that the effect of the award was to recognise that A was 
missing and to set aside his share until he should be found or be proved 
to be dead, and the proceedings in the arbitration case could not be 
regarded as an admission on the part of the other heirs that A was alive 
when his father died. - 

APPEAL from the Chief Court of Lower Burma. 

Suit for possession of property by right of gabertanee under 
the Muhammadan Law. 

The facts appear from the judgment. 


Plaintiff’s appeal. 
Asquith, K. C., and McCarthy, for the appellant. 


Haldane, K. C., Jardine, K. O., and Phillips, for the respon- 
dents. 


The judgment of their Lordships was delivered by 
Sir ANDREW ScoBLE.—Moolla Hashim, a wealthy Muhammadan. 


resident at Rangoon, on the 13th of May, 1878, executed a Will 


by which (inter alia) he bequeathed certain property to his 
eldest son, Moolla Ahmed, and his two children. After the death 
of Moolla Hashim, which occurred on the 27th of January, 1884, 
while he was on pilgrimage to Mecca, one of his widows, named 
Shareefa Bee, disputed the validity of the Will, as not being in 
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accordance with Muhammadan Law, and it was ultimagely refer- Privy Councit. 
\ red to one Moolla Ismail, as arbitrator, to divide the property 1905. 
samong those whom he should find entitled to share init. He —— 
* made his award on the 21st February, 1888, and in it he included Hoare eas 
Moolla Ahmed and his children among “ the heirs and legatees” Moora Asoer" 


among whom the estate of the deceased was to be distributed. Rafu. s 
It is a well-known principle of Muhammadan law that if any Sir Andrew 
of the children of a man die before the opening of the ‘succession Scoble. 





‘to his estate, leaving children behind, these grandchildren are 
entirely excluded from the inheritance by their uncles and aunts. 
In the present case, Moolla Cassim, the only’son of Moolla Ahmed, 
claims a share in his grandfather’s estate, in right of his father, 
under Moolla Ismail’s award. In his plaint he states that he 
“is informed and verily believes that the said Moolla Ahmed left 
Rangoon ‘in or about the year 1870 as a mendicant or fakir, and 
has not since that date returned to Rangoon” ; that he last heard 
of him in or about the year 1886 or 1887, when, he was reported 
to be in Bangkok, Siam; that he has not since been heard of, 
“and, according to the presumption of law, his death took place 
about 1894.” The defendants are the surviving executors and 
heirs of Moolla Hashim, or the legal representatives of such of 
them as have died since his death, and they allege in their 
written statement that Moolla Ahmed “has never been heard of 
since his disappearance in the year 1870,” and they submit to 
the judgment of the Court whether he may “ now be considered 
as dead.” 

_ Both Courts in Burma held that the plaintiff had failed to 
prove that Moolla Ahmed had been either seen or heard of after 
1870, and that under the provisions of section 108 of the Indian 
Evidence Act, 1872, the burden was on him to establish that his 
father had survived his own father, Moolla Hashim. They accord- 
ingly dismissed the suit with costs. These concurrent findings e 
would ordinarily have sufficed to dispose of this appeal, but it 
was argued before their Lordships that the Courts below had 
failed to give proper effect to the circumstances of the reference to 
Moolla Ismail, and to the terms of his award, both of which, it was 
said, postulated that Moolla Ahmed was alive at the date of those 
transactions, and that he had therefore survived his father. The 
first observation that their Lordships have to make upon this 
coptention is that the arbitrator was not called as a witness, 
though living at Mandalay, nor was he examined upon commis- 
sion; secondly, that the agreement of reference has not been 
produced, and there is nothing to show that Moolla Ahmed was 
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a party t@it; and in the third place, there is nothing in the terms 


of the award that can properly be construed as evidence that / 


Moolla Ahmed was alive when the award was made. It is true®, 
that the award states that “the deceased left six sons and five 
daughters,” but it would be unwarrantable to treat an uncorro- 
borated statement of this kind as proof that the arbitrater had 
satisfied himself that all Moolla Hashim’s children were still 
living. It is true also that the arbitrator in his award reserved 
a share for Moolla “Ahmed and his children, but this is quite 
intelligible on the ground that,*according to Muhammadan law, a 
share ought to be reserved for a missing heir. Their Lordships 
agree with the Chief Court in the opinion that “the effect of 
the award was to recognise that Moolla Ahmed was missing and 
to set aside his share until he should be found, or be proved or 
declared by competent authority to be dead”; and their Lord- 
ships are, with the Chief Court, unable, to see how the proceed- 
ings in the arbitration “ can be regarded as an admission on the 
part of the other heirs, or asa finding by the arbitrator, that 
Moolla Ahmed was then alive.” 

Their Lordships will humbly advise His Majesty that this 
appeal ought to be dismissed and the judgment of the Chief 
Court confirmed. The appellant must pay the costs of the 
appeal, including the costs of the appellant’s petition for leave 
to file additional evidence. 

Branall and White, for the appellant. 

A. R. Robert, for the respondents. 


Decree confirmed. 


In re HENRY LEWIS LUBECK. 


Advocate—Professional misconduct—advising clients—execution of agree- 
ments—admissions at argument—Hvidence in one case—admissibility 
of in the other case— Practice. 

When evidence has been given in one case upon the issues raised in 
that Gase, nothing can be more dangerous than to take that evidence and 
apply it in another case in which other issues arise. Inferences drawn 
from that evidence cannot but be regarded with much misgiving. 

A professional man, in allowing his clients to execute certain documents, 
which, he thought were invalid, is not guilty of such professional 
misconduct as justly to call for punishment, though such conduct may be 
open to disapprobation. 

Where the dispute was between members of a Hindu family and the 
question was whether the family was joint or separate, and the matter 
was settled, an advocate who was not shown to have had any knowledge 
or means of knowledge that his clients did not possess, and who allowed 
his clients to effect a compromise, is not guilty of professional misconduct. 
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ÅPPEAL from an order of the Resident of Mysore, suspending Privy Copnoib. 


the appellant, an advocate, from practice, for four months. 
3 The facts fully appear from the judgment. 


Their Lordships’ judgment was delivered by 

Sir Arraur Wtsoy.—The appellant in this case” is an 
advocate who practised in the Court of the Resident and other 
Courts in Mysore, and he appeals against an Order of the 
Resident, dated the 19th December, 1903, by which he found the 
appellant guilty upon two charges of professional misconduct 
and suspended him from practice for a period of-four months. 

The transactions in connection with which the charges arose 
related to the estate of one Basappa Chetty, a resident of 
Bangalore, who died intestate and childless at Srirangam, 
near Trichinopoly, on the 3rd December, 1898, leaving a consi- 
derable estate. The persons who were, or at one time or another 
claimed to be, interested in the estate of the deceased were the 
following : First, Munisamy, a first cousin of the deceased, being 
his father’s brother’s son. Secondly, a group of relations removed 
one degree further in agnate relationship with the deceased : 
they were Krishnia, son of a deceased first cousin, and Muni- 
subbiah, Latchmia and Rachaia, sons of another first cousin. 
Thirdly, there were a group of persons referred to as the Hosur 
people. Fourthly, certain persons who alleged that the deceased 
had left a will. 

The last-mentioned group applied in the High Court at 
Madras for probate of the alleged will. 

On the other hand, Munisamy, the first cousin, acting in 
conjunction with his nephews, the persons constituting the 
second group, and apparently also with the Hosur people, the 
third group, engaged the appellant to obtain letters of adminis- 
tration to the estate of the deceased, and to collect the assets, 
Munisamy acting as leader in the matter. Accordingly an 
application was made in the names of Munisamy and his ne- 
phew, Krishnia, on the 16th December, 1898, for letters of admi- 
nistration, on the allegations that the deceased was a member of 
a joint family, and that the Petitioners and others of the second 
group, with the Hosur people, were jointly entitled to the estate. 
The persons who had set up the will opposed the application 
for administration and it stood over to abide the result of the 
probate “proceedings. On the 26th April, 1899, the probate 
was refused on the ground that the alleged will was not 
shown to be genuine. Thus the fourth group of claimants was 
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e 
disposed pf, and this closed the first period in the conflicts as to zf 


Basappa’s estate. 

The application for administration was then proceeded with,» 
but the remaining claimants were no longer united. Munisamy 
applied to amend the application for administration by strik- 
ing out the mention of the Hosur people, denying thet they 
had any interest. On the 22nd May, 1899, Munisamy and 
Krishnia applied jointly to the same effect. Munisamy died 
on the 26th July, 1899, and his sons, Thippia and Nyathia, as 
his heirs, continued to claim administration of the estate of 
Basappa. On the 12th January, 1900, a compromise was effected 
with the Hosur people, whereby their opposition was got rid of, 
leaving only Munisamy’s sons, Thippia and Nyathia, on the one 
hand, and their cousins, the second group above mentioned, 
as claimants to the estate. And it may be said at bnce that 
there never was room for doubt as to the law by which their 
respective rights were governed. If Basappa was a member 
of a joint family, and if his property was ancestral or joint, 
all these agnates were entitled to share. If, on the other hand, 
Basappa was separate and his estate was self-acquired, Munisamy 
as the agnate nearest in degree, was alone entitled to succeed, 


* and on his death his sons took his place. On the 29th March, 


1900, letters of administration of the estate of Basappa were 
granted to Thippia and Nyathia. 

Throughout these controversies the appellant acted as legal 
adviser to all or some of the agnatic relations who have been 
mentioned. 

In the course of these proceedings, too, a number of agree- 
ments were entered into amongst the parties themselves and 
between certain of the parties and the appellant. Of these 
agreements two are of essential importance for the purpose of 
this appeal. On the 17th May, 1899, an agreement (referred 
to throughout the proceedings as Exhibit G) was entered into 
between Munisamy and his nephews, or some of them, in which 
it was stated that Basappa was the undivided agnate of the 
parties to the agreement and that “even though the names of 
all of us are not entered in the certificate and the name of any. 
one of us is entered in it, we are all entitled to the whole of the 
said property.” It must be observed that this agreement was 
entered into during Munisamy’s lifetime and in a period when 
the claim set up in respect of the alleged will had been disposed 
of, but that of the Hosur people had not, they were still in 


opposition. 
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On the 22nd August, 1899, Munisamy being now dead, a Privy Covnom. 


second agreement (spoken of as Exhibit X) was executed, to 

which the sons of Munisamy and their cousins of the second 
group were parties. It was substantially to the same effect as 
the previous agreement G, that is, it bound the parties to treat 
the estate of Basappa as one to which they were jointly entitled 
and to divide it accordingly. When this agreement was entered 
into, the controversy with the Hosur people was still going on 
and was in an acute stage. 

It may be well also to mention a third agreement (Exhibit Y) 
made on the 21st December, 1899, between some of those who 
had been parties to Exhibit X, which in effect repeated its terms. 
This was very shortly before the compromise with the Hosur 
people. And, as has been already mentioned, on the 29th March, 
following, the letters of administration were issued. 

Down to this stage the sons of Munisamy and their cousins 
acted together, but when the administration had been obtained, 
their harmony did not last much longer. On the 23rd July, 
1900, Krishnia Chetty, one of the second group of claimants, 
brought a suit against a number of persons as Defendants, of 
whom it is only necessary to mention the present Appellant and 
the sons of Munisamy, who had obtained the letters of adminis- 
tration. The Plaintiff in that suit claimed to be entitled to a 
share in the estate of Basappa, and asked for partition, and for 
this purpose he relied upon his alleged right by inheritance, 
and, in the alternative, upon the agreements (Exhibits G, X 
and Y), or some of them. He joined the present appellant as a 
Defendant on the grounds that he was a constructive trustee, 
and that he had concurred in breaches of trust. The defence of 
the present appellant was in substance that in all he had done 
he had acted only on behalf of the administrators, and had 
accounted to them. The case of the administrators was that the 
estate had devolved upon their father, Munisamy alone, and 
after his death, upon them. As to the agreements, their case 

‘was that they had been entered into under a mutual mistake of 
fact; (that is to say, under the belief that all the parties to those 
agreements were entitled to share in the estate), and that there 
was no consideration for them. 

The District Judge before whom the case came for hearing 
decided, after consideration of the evidence, that the estate of 
Basappa was not joint but separate property, to which Munisamy 
was the sole heir. But he held that by reason of certain of the 
agreements which have been mentioned, the then Plaintiff was 
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appellant was a constructive trustee and made a decree against 
him on that footing. ' 


This judgment of the District Judge was delivered on the ` 


7th Juby, 1902, and on the 19th of the same month that officer 
sent to the Resident a copy of his judgment, together with a 
report (which was treated in India as a confidential document 
„and not disclosed to the appellant), in which he commented 
upon the action of the now appellant, and recommended that 
proceedings should be taken against him on the ground of 
professional misconduct. The Resident referred the matter to 
the Public Prosecutor, who framed twelve charges against the 
appellant. 

While these charges were pending, both the now appellant 
and the administrators appealed to the Resident against the 
District Judge’s decision of the 7th July, 1902. These appeals 
were duly heard, and on the 25th July, 1903, the Resident 
delivered judgment on the two appeals. As against the present 
appellant he set aside the decree of the District Judge, holding 
that he was not a constructive trustee. The appeal of the 
administrators he dismissed. He agreed with the District Judge 


* that Munisamy was the sole heir of Basappa, but he held also 


that the compromises embodied in Exhibits G, X and Y, were 
valid and binding. 

On the 13th August, 1903, two further charges, framed 
under instructions from the Resident, were served upon the 
appellant. These are the charges with which their Lordships 


have now to deal, and they are as follows: 

“13(1). That you being at the time the legal adviser of B. A. Thippia 
Chetty alias Kachiah Chetty, (2)B. A. Nyathia Chetty alias Chikka Rachiah 
Chetty, (8) B. A. Krishniah Chetty, (4) B. A. Munisubbiah Chetty, (5)B. A. 
Rachiah Chetty, and (6) B. A. Lakshmiah Chetty, and knowing and believing 
at the time of the execution of the document marked Exhibit G in O.S. No. 968 
of 1900 on the file of the District Judge, Civil and Military Station of Bangalore 
(as you on the 4th July, 1903, admitted before the Honourable the British Resi- 
dent in Mysore at the hearing of your Appeal No. 6 of 1902) that they were 
worthless and valueless, did either wrongfully advise and induce the execution 
thereof by the said parties, or, when you should have advised them as to what 
their legal rights and position would be after they had executed the said Ex- 
hibit G, did allow them to remain under the belief that the said document was 
legal and valid, in that you at their request attested the same yourself. 

“(2). That you being the legal adviser of B. A. Thippia Chetty alias 
Rachiah Chetty and B. A. Nyathia Chetty alias Chikka Rachiah Shetty," and 
being in the discharge of your professional duties, as such, bound to advise 
them as to the effect upon their rights to the property of the deceased Basappa 
Chetty of the execution of a document, to-wit, Exhibit X in O. S. No. 968 of 
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1900, on the file of the District Judge of the Civil and Military Station of Privy Covnor. 


Bangalore, did not give them the advice they were entitled to expect, and did 
{hereby allow them to execute the said document, Exhibit X, which you at the 

“time, according to your admission aforesaid, knew and believed to be worthless 
as a legallyebinding agreement. Further, that you, by attesting the said docu- 
ment, induced your clients to believe that it was legal and binding.” ° 

On ¢he 31st August, 1903, the matter of the charges came 
before the Resident, when the Public Prosecutor epplied that as 
the judgment on appeal (the judgment already referred to) had 
considerably modified the situation, all the charges except Nos. 
13 (1) and 13 (2) should be withdrawn ; and, no objection being 
raised, this was done. 

Down to this point the Resident was Sir Donald Robertson, 
and the proceedings had been before him; but at this stage, ap- 
parently to meet the wishes of the appellant, Sir Donald Robert- 
son left the matter to be further dealt with by Mr. Bourdillon, 
the gentleman who was about to relieve him as Resident. 

The new Resident, Mr. Bourdillon, in due course proceeded 
to inquire into the two charges against the appellant, those 
numbered 13 (1) and 13 (2). He found those charges to be 
proved, and on the 19th December, 1903, he made the Order now 
under appeal suspending the appellant from practice for four 
months. 

Before considering the two present charges it may be well to 
make a few preliminary observations. In the first place, it is 
perhaps hardly necessary to point out that their Lordships have 
nothing to do with the twelve original charges, which were 
abandoned, or with any of the facts disclosed in the voluminous 
record except those bearing upon the two charges which have 
been sustained. 

Secondly, upon the argument of the appeal exception was 
taken to several portions of the procedure followed in this case 
in India as being illegal, or irregular, or fairly open to censure. 
It was also objected that much of the evidence received and act- 
ed upon by the Resident in investigating the charges was not 
properly admissible. 

It would have been a matter for great regret if their Lordships 
had been compelled to dispose of such a case as the present 
upon the ground of irregularity in procedure, or improper ad- 
mission of evidence, instead of upon the merits; and their 
Lordships do not feel themselves under any such compulsion, 
but are, in their opinion, able to do justice in the case without 
regard to the more or less technical questions which have been 
raised, upon which therefore they express no opinion, 
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But some general considerations regarding the nature of the g;, 


evidence adduced and the use which has been made of it must 
be taken into account. The evidence against the appellante, 
consisted in part of certain statements made by ‘him in the course 
of arguement of the appeal in the case already mentioned. These 
statements will be mentioned later. The rest of the evidence 
consisted of the records in the case already mentioned, and in 
some other proceedings, put in in their entirety. 

When evidence has been given in one case upon the issues 
raised in that case, examination-in-chief and cross-examination 
alike having been directed to those issues, nothing can be more 
dangerous than to take that evidence and apply it in another 
case in which other issues arise. Inferences drawn from that 
evidence bearing upon these latter issues cannot but be regarded 
with much misgiving. This consideration greatly lessens the 
confidence which their Lordships would otherwise have been 
disposed to place in the inferences which have been drawn from 
the evidence by Mr. Bourdillon. And this hesitation is of neces- 
sity increased when the inferences drawn by that officer are in 
some instances stronger than, or even inconsistent with, those 
drawn from the same evidence by the Judges who dealt with 
the case in which it was given. 

The charges in question relate to the two documents already 
mentioned (Exhibits G and X), and as to them certain conclusions 
of facts may be accepted. On the 17th May, 1899, when Exhibit 
G was executed, the appellant was the legal adviser both of 
Munisamy and of his nephews, employed on behalf of them all 
to obtain administration and get in the estate. Having regard 
to the evidence, and particularly to the findings of the District 
Judge and of Sir Donald Robertson, their Lordships are not 
prepared to hold that the appellant advised or had anything to 
do with the preparation of this document, but he certainly 
attested its execution. At the date of the execution of Exhibit 
X, the 22nd August, 1899, the appellant was the legal adviser 
of the sons of Munisamy. It cannot safely be said that he had 
anything to do with preparing the document, but he signed it 
after it had been executed. With Exhibit Y which again 
confirmed the arrangement embodied in the earlier agreements 
the appellant bas not been shown to have had any connec- 
tion. ° . 

The origin of the two charges in question is stated by Sir 
Donald Robertson in a passage of his judgment cited by Mr. 
Bourdillon, The Appellant had appealed to Sir Donald Robert- 
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liable as a constructive trustee. : 1905. 
$ “ Mr. Lubeck at first conducted his own case before me, and stated that he Eai 
was aware that Exhibits G and X were invalid, but that he signed them merely Inre 


because hé was asked to do so. I find it difficult to describe in suitable langu- Henry Lewis 


e 
age the proceedings of an advocate who not only allows his clients, Who were, Pearce, 


it must be remembered, under an agreement to remunerate him onavery Sip Arthur 
handsome scale, to sign what he believed to be (as he now candidly and almost ` Wilson. 
exultantly admits) worthless documents (G and X), but farther’ attests them iI 
himself. He desires, I understand, to obtain shelter behind the plea that 

Exhibit W was no longer in force qua the Plaintiff, Defendants 5 and 6, when 

Exhibit X was executed. But this argument can have no avail as regards 

Exhibit G, dated 17th May, 1899, at which time Exhibit K was operative. 

Even if it be urged that- Exhibits G and X could not operate to the ultimate 

detriment of the legal rights of Defendants 3 and 4 from whom he had taken 

a separate agreement (Exhibit W), he must have known that these documents 

furthered the chances of embroiling his clients in litigation. . . . I hold that 

Mr. Lubeck, as he admits, knew perfectly well that legally the parties other 

than Munisamy had no claim outside the agreements, and also that the latter 

irrevocably committed his clients.” 


From Sir Donald Robertson’s note it would seem that the 
appellant gave as a reason for having thought those agreements 
to be void that they were nuda pacta, meaning apparently 
without consideration. Upon the basis of these admissions the - 
present charges were framed. ° 


Their Lordships agree with Sir Donald Robertson and Mr. 
Bourdillon that the explanations given by the appellant of his 
action in connection with Exhibits G and X show a defective 
appreciation of the duties of a legal adviser. The view expressed 
by him seems to be that a professional man acting for clients, 
and taking part in connection with the execution of a compromise 
directly arising out of the matter in which he is employed, is 
not bound to warn his clients if they are acting in ignorance of 
the nature of what they are doing while he is in a position to 
inform them, or under a mistake as to their rights which he ° 
could correct, unless expressly asked by them on the subject. 
Their Lordships think Sir Donald Robertson was abundantly ° 
justified in expressing his disapproval of such aview. But 
their Lordships are called upon to deal not with views expressed 
as to professional duty, however lax, but with charges of actual 
misconduct. 

It is clear from the passage already cited from Sir Donald . 
Hobertgon’s judgment that he had present to his mind two 
perfectly distinct, and indeed scarcely consistent, views, either 
of which might be taken of the Appellant’s conduct, The first, 
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G and X to be valid, and allowed his clients to execute them in 


without warning them that this was so. The second view, based e, 


in part upon other evidence, is that the appellant knew that 
Munisamy, and his sons after him, were alone entitled to Basap- 
pa’s estate, and yet allowed those persons by the compromjse to 
give away a part of their rights to the other parties. 

The formal cHarges drawn up seem to be intended to embody 
the first view only. Butin the order now under appeal, Mr. 
Bourdillon considers both views, and his condemnation of the 
appellant seems, if their Lordships rightly understand it, to be 
based upon both. Their Lordships think it right, therefore, to 
consider both these aspects of the case, but they are perfectly 
distinct, and should be considered separately. 

The first aspect of the charges then is, that the appelldnt knew 
the two agreements, G and X, to be invalid, and yet allowed his 
clients to execute them. But they were not invalid. The same 
judgment of Sir Donald Robertson, in which these charges had 
their origin, established their validity. In substance, the case 
is this: The appellant admitted before Sir Donald Robertson 
that he thought at the time that the agreements G and X were 
sinvalid in law. That was a matter of opinion. The opinion he 
says he held proved to be wrong, but atleast as regards the 
agreement G, the question was so far doubtful that the District 
Judge thought one way, and Sir Donald Robertson on appeal 
the other. The question is whether, in allowing his clients to 
execute the documents under these circumstances, the appellant 
was guilty of such professional misconduct, as justly to call for 
punishment. Their Lordships think that the charges, viewed 
in this aspect, have not been established. 

The other aspect of the case is that the appellant, knowing 
Munisamy to have been the sole heir of Basappa, allowed him, 
and his sons after him, to compromise upon the footing that 
other people had equal claims. Such a charge involves of course 
two things; that the appellant knew the rights of the parties, 
and that his clients did not know them, or did not intelligently 
and deliberately realise them. 

If it had been necessary for their Lordships to decide, for 
the first time, at what moment the appellant or anybody else 
could safely be said to have known who succeeded by inheritance 
to the estate of Basappa, they would have thought the point a 
difficult one. It depended entirely upon the question of fact 
whether Basappa died joint or separate in estate. Different 
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exigencies arising from the shifting phases of the gonflict ; and 1905. 
„ethe question was the subject of litigation down to the decision —— 

of the civil case already mentioned by the District Judge on n KAR 
the 7th July, 1902, and by Sir Donald Robertson on appeal on LuBEoK. 
the 24th July, 1903. But Sir Donald Robertson in that judgment Pea 
expresses a decided opinion that the actual legal rights of the Wilson. 
parties were quite well known before Exhibit G or Exhibit X a 
was executed. Mr. Bourdillon thinks so too. And they are 
very probably right. But, ifso, there is nothing to show that 
the appellant had any knowledge or means of knowledge which 
his clients did not possess ; and nothing can be more emphatic 
than the findings of Sir Donald Robertson that Munisamy, and 
his sons after him, were fully aware of their legal position, and 
deliberatély accepted the compromise to avoid family quarrels. 

A few passages from his judgment may be cited :— 

“The parties really wished to effect a compromise whatever may have been 
the strict legal right.” 

“ The intention of Munisamy (and his sons after him) was coute que coute 
to compromise notwithstanding that his legal right to the property was 
unassailable.” 

“He (Munisamy) recognized, I believe, that it would be better to arrange e 
matters in a friendly manner with his relations rather than run the risk of” 
estranging himself from the-rest of the family and possibly also of having to 
incur costly litigation; unfortunately his sons, though at first following their 
father’s wise example, eventually determined, emboldened probably by the 
eminent legal advise to which the Advocate-General alluded, to set up the 
exclusive claim which, apart from the family settlement and compromise 
effected by G, X, and Y, the law would allow. I say unfortunately, because as 
I have already remarked the effect of litigation must necessarily be to squander 
the estate.” 

“That Munisamy was ignorant of his legal rights appears to me incredible.” 

In accordance with these views Sir Donald Robertson decided, 
in the case before him, that Munisamy and his sons were not 
under any mistake when they entered into the agreements 
Gand X. And in entire consistency with this, the charges 
framed under the instructions of Sir Donald Robertson were ° 
not drawn with reference to the aspect of the case now under 
consideration. In their Lordships opinion the charges looked 
at in that light cannot be sustained. 

Their Lordships will humbly advise His Majesty that the 
order appealed against should be set aside. 

e e 


Order set aside. 


i10 


avy Counotn. 


1905. 
nw. 
July 26.. 
“ORD Davey. 
sin ANDREW 

Scopes. 
JIR ARTHUR 
WILSON. 


ord Davey. 





PRIVY COUNCIL. fA. L.J. R. 


on 


BASANTA KUMARI DEBI. 
> versus 


KAMIKSHYA KUMARI DEBL — * 


Hindu Law--Deed of gift—Construction—danpatra—Married sister—Ayautuka 
stridhan— Succession—Mesne profits. i 

In a danpatra executed by a Hindu in favour of his married sister the 
words used were “on your death, your husband, sons, grandsons and 
other heirs in succession will continue to enjoy and possess.” 

Held that these words were sufficient to show that the heirs were to 
succeed as such, notwithstanding that those who would take as heirs were 
named in the wrong order, and the donee took an heritable estate. 

Where property is given to a Hindu female when married, it becomes 
her ayantuka stridhan and her daughter is entitled to succeed in pre- 
ference to her husband, if she has an heritable estate. 

Where the natural guardian of a minor obtains possession of the 
latter’s estate by an untrue representation of facts, he is liable to pay 
mesne profits for the whole period he has been in possession. 


APPEAL from the High Court of Judicature at Fort William 
„in Bengal. 

Action in ejectment. 

The facts appear from the judgment. 

Defendant’s appeal. 

L. DeGruyther, for the appellant. 

W. O. Bonnerjee, for the respondent. 


Their Lordships’ judgment was delivered by 

Lorp Davey.—The principal question in this appeal is whe- 
ther the Courts below have put a right construction on a few 
words in a document called a danpatra, bearing a native date 
corresponding to the 14th July, 1863, executed by one Chunder 
Nath Surma Bishi, in favowr of his younger sister, Srimati 
Doorga Soondari Debi. By that document Chunder Nath Surma 
Bishi declared that he did of his own free will make a gift to 
Soondari Debi of an eight annas share of a mouzah called 
Briboaliah for her maintenance. The document contains the 
following words :— 

“You shall annually pay Rs. 3,611-4-2, the annual Government revenue of 
the said moiety, to the Collectorate of Rajshahye, and get your namé”registeted 
to the extent of the said amount of Government revenue, and enjoy possession 
during your lifetime. On your death, your husband, sons, grandsons, and 
other heirs in succession, will continue to enjoy and possess. The power to 
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dispose of by gift or sale will successively vest in your husband, sone, grandsons, Privy Counc. 
and others. ” nae 


s At the date of the deed of gift, Soondari Debi was married Tos: 
to one Doorga Das Khan. She remained in possession of the BASANTA 


property “until her death, which took place on the 31% May, eee 
1879., She left her surviving her husband and one unmarried — Kanresuya 
daughter, the original Respondent, Kamikshya Kumari Debi, Kůxarı Dest. 
who was then a minor. Upon the death of “Soondari Debi, ford. Darij. 
Doorga Das Khan took possession of the property, and applied ma 

to be registered as owner of the proporty. On the 27th May, 

1880, an prder was made directing registration in the name of 

Doorga Das Khan in lieu of the name of Soondari Debi. In his 

petition for mutation of names Doorga Das Khan falsely stated 

that this wife had died childless. 

The qvfestion is, whether the deed conferred an heritable 
estate on Soondari Debi, or only a life estate with remainder 
to her husband. The property having been given to Soondari 
Debi when married, became what is called her “ ayautuka 
stridhan,” and it is not disputed that there being no son of 
Soondari Debi, the original Respondent, as her only unmarried 
daughter, was entitled to succeed to the property as her sole . 
heiress if she had an heritable estate. Her husband would only ° 
be entitled to succeed as heir in default of issue and certain 
other relatives. 

Doorga Das Khan retained possession of the property until 
his death, which took place on the 23rd February, 1893. The 
appellant was his widow, and sole heiress and executrix of his 
Will, and on his death she took possession of the property. 

On the 22nd January, 1897, the original respondent com- 
menced the present suit against the appellant in the Court of 
the Subordinate Judge of Pubna and Bogra for recovery of 
the property in suit and mesne profits from the death of her ° 
mother. By her written statement the appellant alleged that the 
original respondent had wrongly stated the date on which she 
attained her majority and that the suit was barred by limitation, 
and also raised the question of construction of the deed of 
gift. 
The Subordinate Judge decided the issue as to the date of 
the original respondent’s birth in her favour, and consequently 
held that the suit was not barred by limitation. He also held 
that an heritable estate was conveyed to Soondari Debi by the 
deed of gift. By his decree, dated the 30th June, 1898, it was 
ordered that the original respondent should get possession of 
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eight annas of mouzah Briboaliah on ejectment of the appellant 
therefrom, with costs of suit, and that the appellant should pay 


to the original respondent mesne profits from the time of they, 


death of Soondari Debi. The appellant appealed to the High 
Court. * The learned Judges in that Court affirmed the finding 
of the Subordinate Judge as to the date of the original respon- 
dent’s birth, and his decision on the construction of the deed of 
gift. And by the decree of the High Court, dated the Ist 
August, 1909 (from which this appeal is brought), the appeal 
was dismissed with costs. 

There being, therefore, concurrent judgments on the question 
of fact, it was not contended before their Lordships that the 
suit was barred by limitation. Their Lordships have no difficulty. 
in affirming the decision of both Courts below on the question of 
construction also. They are of opinion that Soondart Debi took 
an heritable estate. The words “on your death, your husband, 
sons, grandsons, and other heirs in succession will continue to 
enjoy and possess, ” are sufficient to show that the heirs were to 
succeed as such, notwithstanding that those who would take as 
heirs are named in wrong order, or (in other words) there is an 


, inaccurate enumeration of them. And the words that immediately 


follow confirm this construction. 

With regard to the mesne profits the. learned Counsel for the 
appellant suggested that they should be confined to three years 
before suit. But, having regard to the fact that Doorga Das 
Khan was the original respondent’s natural guardian, and that 
he only obtained a possession which was apparently adverse 
to her by ar. untrue representation in his petition for mutation 
of names, their Lordships think the decree is quite right. 

It should be mentioned that the original respondent died 
during the pendency of the appeal, and the present respondents 
have been placed on the record in her stead. 

Their Lordships will therefore humbly advise His Majesty 
that this appeal be dismissed. The appellant will pay the 
costs: of it. a i 

Appeal dismissed.. 

T. L. Wilson & Co., for the appellant. 

Wiltiers, Pollock and Crow, for the respondents. 
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. UHAUDHRI AHMAD BAKSH ; TEA 
z versus , Aug. 9 * 
SETH RAGHUBAR DAYAL. + : Lorn Davey. 
Sık ANDREW 
Mortgage, redemption of—Res judicata—former suit by one Muhammadan Scosie. 
brother to redeem whole—second suit by another brother to redeem ÑIR AntHUR 
part—presumption. Masos: 


The father of the plaintiff, a Muhammadan, mortgaged some villages to 
defendant’s ancestor. The plaintiff's brother brought a suis for redemp- 
tion of the whole property. That suit was dismissed. The plaintiff now 
brought this suit for redemption of his share. 

Held that to maintain a plea of res judicata it must appear from 
inspection of the record that the person whose interest it is sought to 
bind was in some way a party to the suit. The considerations applicable 
to the case of a Hindu family do not apply to one of a Muhammadan 
family, and the mere fact that redemption was sought of the entire 
property proved nothing. 


A mortgagor of an undivided share may redeem the entirety, at any ° 
rate, if the mortgagee does not object, and may be compeiled to do go if* 
required by the mortgagee. 


APPEAL from the decree of the Judicial Commissioners of 
Oudh. 

Suit for redemption of a mortgage. 

The facts are fully set out in the judgment. 

The judgment of their Lordships was delivered by 


Lorp Davey.—This appeal is the final stage in a litigation 7,5 Davey. 
which, in one form or another, has been going on sirce the year —— 
1856. Large costs have been incurred and, as regards one ° 
litigant, not now before the Court, injustice has perhaps been 
done to him in the course of the litigation, but the real question, 2 
when properly considered, appears to their Lordships to be 
comparatively a simple one. 


The origin of the litigation was a usufructuary mortgage 
bearing a native date corresponding to the 16th August, 1851, 
made by one Husain Bakhsh of a Taluka comprising seven > 
villages situate in the then Kingdom of Oudh, to one Raghubar 
Dayal, son of Seth Murli Manohar (who was the real lender), to 
secure Rs. 4,000 and interest at the rate of Rs. 3-2-1) per cent. 
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Mg, Counort. per mensem, equivalent to 37} per cent. per annum. The 
1905. mortgage*was made redeemable at the close of the Fasli year, 
ene and it was*provided that on being redeemed the mortgagee 
mwan Barsu Should not account for the rents and profits of the villages,** 
ev. possession of. which, it was stated, had been given to him. 
wie ee The annexation of Oudh by the British Government took 
- place on the 13th February, 1856. Shortly afterwards Husain 
Lord Davey. Bakhsh commenced a suit in the Court of the Deputy Commis- 
sioner of Sitapur against Murli Manohar for the redemption of 
the mortgage, and a decree was made therein by the Assistant 
Commissioner against which both parties appealed. On the 
appeal and cross-appeal Mr. Christian, the Commissioner, deli- 
vered a Judgment, dated the 21st April, 1857, in which he stated 
his opinion that the then plaintiff, Husain Bakhsh, should pay 
the principal sum, viz., Rs. 4,000 only, and ordered, that the 
file of the case be forwarded to the Deputy Commissioner with 
a request that Husain Bakhsh should be put in possession of 
the entire Taluka on the 1st Asarh, 1264 Fasli, corresponding 
to the 8th June, 1857, provided that he deposited Rs. 4,000 in 
the Government Treasury before that date. No record of any 
decree made pursuant to this judgment is produced or is in 
« existence, but it is admitted by all parties that Husain Bakhsh 
paid the Rs. 4,000 into the Government Treasury. He did not, 
however, obtain possession of the mortgaged villages, the rea- 
son, no doubt, being that Murli Manohar had given notice of 
an appeal from Mr. Christian’s judgment claiming interest as 
well as principal. On the 3rd June, 1857, the mutiny extended 
to Sitapur, and the records of the Court are said to have been 
destroyed and the Treasury was looted. There is some rather 
shadowy evidence that Husain Bakhsh, during the disturbances, 
took forcible possession of the villages and was in his turn 
ousted by Murli Manohar. But however this may be, Murli 
Manohar was in undisturbed possession at the date of Lord 
Canning’s Proclamation of March, 1858. He did not, on the 
° restoration of order, proceed with his appeal from Mr. Chris- 
tian’s Judgment, and of course never received payment of the 
Rs. 4,000. At the second summary settlement of Oudh, Murli 
Manohar procured settlement of the villages in question to ‘be 
made with him, and his Talukdari title thereto was confirmed 
by Sanad. Husain Bakhsh in the meantime presented three 
petitions to the Collector’s Court, asking that the settl@ment*of 
the villages be made with him. The final answer to these appli- 
cations was contained in a letter from the Secretary of the Chief 





hn, 
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° 
Commissioner of Oudh, to the Commissioner of Khairabad, dated 
the 8th January, 1861, in the following terms :— ° 

“(2.) It is certain that Husain Bakhsh deposited Rs. 4,000 in the Treasury 
»® by order of Court to redeem the villages mortgaged to Murli Manohar, and had 
not the rekellion bréken out, he would have been restored to possession. 

“(3.) But after the rebellion broke out the money was plundered, afid on re- 
occupagion of the Province, Murli Manohar was settled with. 

“(4.) Chaudhri Husain Bakhsh now seeks to redeem the mortgage and 
recover possession on the ground of his having paid the 4,060 Rupees by order 
of the Court. 

“(5.) Colonel Barrow rejected his claim on the ground that he had plundered 
the Biswan Tehsil at the commencement of the rebellion, but the Chief Com- 
missioner must observe that this would be no sufficient reason for denying him 
legal redress, as his rebellion is pardoned by the amnesty, and no act committed 
by him during the rebellion can be charged against him in bar of justice. 

“(6.) But Murli Manohar never received the 4,000 Rupees redemption money, 
consequently he cannot be made to surrender the village. If Chaudhri Husain 
Bakhsh is prepared to sue in ordinary course de novo for redemption of mort- 
gage and to pay the money due to the mortgagee, as may be awarded by Court, 
supposing always his claim admissible under statute of limitation, his suit can 
be heard in the Court. 

“(7.) Under the rule laid down by Government he might ask for refund of 
his deposit, but this would be an indulgence, and his conduct renders him 
undeserving of any.” 


The meaning of this order or direction is plain enough., 
The Government refused either to refund the Rs. 4,000 or to 
assume the responsibility of having received it on behalf of the 
mortgagee, and said to Husain Bakhsh in effect,“ We cannot 
dispossess Murli Manohar in your favour, but you may bring a 
fresh action and pay your mortgage money over again.” 
Whether the Commissioner, acting in an administrative capacity, 
had any power to give such order or direction is another question 
which their Lordships are not now called upon to answer. The 
important point for the present purpose is the disclaimer by the 
Government of all responsibility for the deposit. 

Acting on what he no doubt assumed to be the Commissioner's 
direction or permission, Husain Bakhsh, on the 24th February, 
1862, commenced a fresh suit for redemption in the Court of the 
Deputy Commissioner of Sitapur. His suit, however, was dis- 
missed on the ground that the Tulukdari settlement could not 
be re-opened and the Sanad had given Murli Manohar a new and 
absolute title. And this decision was confirmed by the Commis- 
sioner and the Chief Commissioner on successive appeals. 

*‘Durins the pendency of this suit, Husain Bakhsh died, leaving 
two sons by one wife, viz., Muhammad Bakhsh and Ahmed 
Bakhsh, the present appellant (then a minor), and a third son 
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by another wife, who otherwise provided for by bis father’s Will, 
and had no interest in the equity of redemption of the mort- 
gaged villages. : 

By Act No. XII of 1866/and Act No. I of 1869,relief was given 
to mortgagors of lands which were in the possession of mort- 
gagees at the time of the mutiny under certain conditions, By 
section 6 of the latter Act, it was provided that nothing in sec- 
tions 3, 4,’and 5 5, or in certain orders, or in any Sanad, should 
be deemed to bar a suit for redemption. It was not, and is not, 
disputed that the heirs of Husain Bakhsh were entitled to the 
benefit of this enactment if his true position, but for the con- 
fiscation, was that of a mortgagor with a right of redemption. 

On the 27th March, 1869, Muhammad Bakhsh commenced a 
suit in the Court of the Deputy Commissioner of Sitapur against 
the representatives of Murli Manohar (who was also dead) to be 
put in possesion of the seven villages comprised in the mortgage 
which he alleged had beed redeemed by the deposit of the 
Rs. 4,000 in the Treasury under Mr. Christians’s judgment of 
21st April, 1857. The second of the issues settled for determina- 
tion by the Court raised the question whether the suit was a suit 
for redemption within the meaning of section 6 of Act I of 1869, 


“and is the only issue to which attention need be paid. By his 


Judgment, dated the 28th October, 1869, the Extra Assistant 
Commissioner decided all the issues in favour of the plaintiff. 
On the second issue, he held that the mere deposit of money 
before the rebellion, and the unlawful possession of Husain 
Bakhsh during that period, could not extinguish the mortgage, 
and that the possession of Murli Manohar being by virtue of the 
mortgage for the redemption of which the suit was preferred, 
the case was cognizable under section 6 of Act I of 1869. This 
was affirmed by the Commissioner, but on special appeal to the 
Judicial Commissioner of Oudh it was reversed, and by a decree 
of that Court, dated the 21st September, 1870, the suit of Muham- 
mad Bakhsh was dismissed with costs. The ground stated by 
Mr. Capper, the Judicial Commissioner, for his judgment was 
that by payment of the mortgage money into Court, the mortgage 
lien then and there ceased and determined, and there was nothing 
then left to redeem. Consequently he considered himself forced, 
though with evident reluctance, to decree the appeal. There 
was an appeal by Muhammad Bakhsh to the Queen in &ouncil, 
but it was not proceeded with and was dismissed for want of 
prosecution. 


4. 
fr 
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On the 7th July, 1879, the present appellant having attained Privy Cog e 


his majority, came to a partition of the general estate‘of Husain 1905. 
,goakhsh, including the claim to redeem the villages‘ in question, = 
with Muhammad Bakhsh, under which the appellant became pore 
entitled fo a seven annas share. This partition was aftes some ve 
litigation confirmed by the Commissioner. Sor pcenis 


On the 3rd May, 1895, the appellant commenced the present ~~ —~— 
suit against the respondents, being the persons in “possession Lord Davey. 
of the seven villages and claiming title thereto under Murli 
Manohar, for redemption of the property on payment of Rs. 4,000 
mortgage money, together with any interest the Court might 
think proper to award. The issues settled by the Subordinate 
Judge of Sitapur (as amended) were, so far as material for the 
present appeal, as follows :— 

“1. Whether by the following judgments plaintiff’s claim is barred uuder 
section 13, Code of Civil Procedure ; (a) lst judgment (in re Husain Bakhsh) 
passed before the Mutiny,” i. e., Mr. Christian’s judgment; “(b) 2nd judgment 
(in re Husain Bakhsh), dated 12th January, 1862” meaning apparently the 
judgment of the 12th June, 1862 at p. 36 of the record; “ (e) 3rd judgment, 
in re Muhammad Bakhsh” (meaning Mr. Capper’s jadgmeni of 21st September, 

1870). 

re Whether the plaintiff's claim is barred by limitation ? E 

“3. Whether the plaintiff is entitled to get his own share redeemed ande 
also that of his brother Muhammad Bakhsh whose claim has already been dis- 
missed ? 

“4, Whether the plaintiff is entitled to get his seven annas share redeemed ? 

“7. What amount of interest the defendants are entitled to?” 

The Subordinate Judge held, on the first issue that the suit 
was not barred by Section 13 of the Civil Procedure Code, on 
the second issue that it was not barred by limitation, on the 
third and fourth issues that the appellant was entitled to redeem 
his seven annas share of the mortgaged property, and on the 
seventh issue that the Respondents were entitled, in addition to 
the profits, to interest at one Rupee per cent. from the 13th 
February, 1856, to the date of the institution of the suit. And 
by his decree, dated the 8th August, 1896, it was ordered that ` 
upon Appellant paying to the respondents or into Court on the 
last day of April, 1897, the sum of Rs. 13,078-11-0, the respon- 
dents should transfer to the appellant a seven annas share of the 
mortgaged property. This decree was reversed by the decree 
of the District Judge of Sitàpur, dated the 14th December, 1897. $ 
The District Judge held that, without deciding whether Mr. 

Capper’s judgment of the 21st September, 1870, was res judicata 
against the appellant, the Court was bound by it as a precedent, 
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6 
Couso. and that in accordance therewith the relation of mortgagor and i. 


i905, mortgage? was extinguished in 1856-1857. 
—— The decree of the District Judge was affirmed on second, 
CHAUDHRI 


appeal by the Court of the Judicial Commissioner, and it is from 

: the deeree of that Court, dated the 9th August, 1900,’ that the . 

as present appeal is brought. The Judgment of the Court was t 
—— * delivered by Mr. Spankie, the Additional Judicial Commissioner. 

ord Davey. The learned Judge said that the real point was whether Husain ” {L 
= Bakhsh having paid the money under Mr. Christian’s decree of 
the 21st April, 1857, and being in a position to obtain possession 
of the mortgaged property, could, instead of seeking to do so, 
have brought a second suit to redeem the mortgage, and he held 
that Husain Bakhsh had two courses open to him, namely, either 
to apply to have the appeal (of Murli Manohar against Mr. 
Christian’s decree) decided, or to apply for execution of his 
decree, and Husain Bakhsh having done neither one nor the 
other, the present suit was barred by Sections 13 and 244 of the 
Civil Procedure Code. 

At their Lordships’ Bar two points only were argued by the 
Counsel for the respondent. It was contended, first, that the 
present appellant was:barred by the decree of the 21st September, 
+1870, in the suit of Muhammad Bakhsh as res judicata between ~ 
the parties to the present suit under Section 13 of the Civil 
Procedure Code; and secondly, that Husain Bakhsh’s proper 
and only course was to apply for execution of his decree (treating 
the appeal from it as abandoned) as held by the Assistant 
Judicial Commissioner, or (which is the same point in another - 
form) that this is not truly a- suit for redemption within the 
meaning of Section 6 of Act I of 1869, as held by Mr. Capper. 

On the first point no opinion was expressed either in the 
Court of the District Judge or in the Court of the Judicial Com- 

. missioner. Their Lordships agree with the decision of the “ 
Subordinate Judge that the present suit is not barred by the 


NAD BAKSH 
-, 


decree in Muhammad Bakhsh’s suit, and with the reasons upon 4 
. which that decision was founded. The appellant was then a 

minor, and Muhammad Bakhsh was not his guardian, either 

natural or appointed, nor did the suit purport to be instituted z 


on behalf of the minor, who was not in any form a party on the 
record. Their Lordships were referred to evidence on behalf 
of the respondents, which was shortly to the following effect : 
(1) That Husain Bakhsh in his lifetime applied for partition 
of the property between Muhammad Bakhsh and the appellant 
in the proportion of 9 annas to 7 annas, and appointment of 
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Muhammad Bakhsh as Lambardar and the appellant a& Pattidar ; 
(2) that an agreement was come to by which thes mother of 
both brothers and natural guardian of the appellant directed 
that Muhammad Bakhsh should manage the estate and allow 
the appellant ? annas of the profits, and that Muhammad Bakhsh 
did in fact manage the estate and was what was called the head 
of the family ; (3) that the estate was under the nominal manage- 
ment of the Court of Wards, and the officer of that Court was 
privy to the institution of the suit. But this evidence at most 
proves nothing more than an intention that the suit should be for 
the minor’s benefit, and their Lordships think that such an in- 
tention would not support the plea of res judicata. To maintain 
that plea it must appear from inspection of the record that the 
person whose interest it is sought to bind was in some way a party 
to the suit. This is not the case of a Hindu joint family, to which 
other considerations would apply, and the mere fact that re- 
demption was sought of the entire property proves nothing. A 
mortgagor of an undivided share may redeem the entirety, at any 
rate, if the mortgagee does not object, and may be compelled to 
do so if required by the mortgagee. 

On the second point also their Lordships agree with the 
Subordinate Judge. In the first place they observe that during 
the pendency of Murli Manchar’s appeal by which he claimed 
interest in addition to the Rs. 4,000 an order could not properly 
have been made by the Court putting Husain Bakhsh in posses- 
sion of the mortgaged property. He was not therefore entitled 
as of right to possession when the mutiny broke out. After the 
Rs. 4,000 had been lost by the looting of the Treasury, the 
Government definitely refused either to refund the amount to 
Husain Bakhsh, or to hold themselves responsible for payment 
of it to the mortgagee. The Court could not have executed the 
decree by ordering a retransfer of the mortgaged property to 


Husain Bakhsh by the mortgagee, without at the same time’ 


ordering payment to the latter of the sum paid into the Treasury 
and placed under the control of the Court. But this by the 
vis major of the Mutiny, the Court was unable to do. And it 
would have been of no service to Husain Bakhsh to apply to 
have Murli Manohar’s appeal decided, for whether it was decided 
for or against the Appellant, the same difficulty would have 
arisen that the Court could not dispossess the mortgagee with- 
out payment to him of his principal money and any interest 
which might be awarded to him. There was nothing therefore 
which the Court could execute. They could not order Husain 


819 


Privy oe 


1905. 
—_ 
CHAUDHARI 
Aumap BAKSH 


a: 
SETH RacHUBAR 
@ DIAL ° 


Lord Davey. 


20 


Da CoH 


- 1905. 
—— 
CHAUDHRI 
HMAD BaKsH 
a 
TH RAGHUBAR 
' Dur. ™ . 


ord Davey. 


. PRIVY COUNCIL. [A. L. J. R. 


Bakhsh to pay over again in a proceeding for execution of the 
existing decree, and they could not order the mortgagee to 
transfer the estate without receiving the amount due to him. 
The question whether payment into Court under Mr. Christian’s 
decree would or would not (if that were all) hate extinguished 
the lien seems under the circumstances somewhat academic, 
and their Lordships observe that they have not in fact got the 
exact terms of the decree before them but only those of the 
judgment on which the decree would be founded. The fallacy 
of the respondents’ contention is to apply rules made for the 
conduct of judicial business in ordinary course to exceptional 
circumstances such as those occasioned by the mutiny and 


rebellion in Oudh. As Mr. Asquith justly observed, the respon- 


dents’ contention when examined, is that their predecessor was 
a bare trustee of the estate granted to him by the Sanad, for the 
appellant’s ancestor, and indeed their Lordships understood 
Mr. DeGruyther to have argued that the appellant might on 
coming of age have sued for and recovered his property without 
further payment. Their Lordships are of opinion that a new 
decree which could only be regularly made in a fresh suit was 


in the circumstances required in order to give effect to the -. 


sights of the parties and do justice between them, and that 
Muhammad Bakhsh’s suit ought to have succeeded, and the 
present appellant is entitled to a decree in this suit. No objec- 
tion was made, or perhaps could be made, either by the ap- 
pellant or by the respondents to the terms of the decree made 
by the Subordinate Judge. 

Their Lordships will therefore humbly advise His Majesty 
that the decrees of the District Judge, dated the 14th December, 
1897, and of the Court of the Judicial Commissioner, dated the 
9th August, 1900, should both be discharged, and the decree of 
the Subordinate Judge, dated the 8th August, 1896, should be 
restored, with this variation that the last day of April, 1906, be 
substituted for the last day of April, 1897 (being the day therein 
fixed for redemption), and that the respondents should pay to 
the appellant the costs of the appeals to the District Judge and 
the Court of the Judicial Commissioner. The respondents will 


also pay the costs of this appeal. 
Appeal allowed, 
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KRISHN CHANDRA 
e i VETSUS 
SAEEDAN BIBI anD orgers.* 
Alluvion and diluvion—gradual and sudden accession—Rights of owners— 
Gradual accession—Regulation XI of 182§. 

Alluvion is an imperceptible increase and land is said to be acquired 
by alluvion when it is acquired so gradually that one cannot say how 
much is added at any particular moment of time. 

Where there is an acquisition of land from the sea or a river by gra- 
dual, slow and imperceptible means, there the accretion by alluvion is 
held to belong to the owner of the adjoining land. But where by a sud- 
den change in the course of the river the land emerged on the side of the 
defendants, held that they did not acquire any title to it. Lopez v. 
Yuddan Mohun Thakoor, 13 M. I. A., 467, and Hursahai v. Syad Lootf Ali, 
L. R., 2 I. A., 28 followed. 


First Apprat from a decree of Babu Achal Behari, Subordi- 
nate Judge of Gorakhpur. 


The facts and arguments appear from the judgment. 
Plaintiff's appeal. 


Sundar Lal, (with him S. Sinha and R. Malcomson), for the° 
appellant. 


Karamat Husain (with him M. Ishaq Khan), for the respondents. 


The judgment of the Court was delivered by 

Stantey, C.J.—The suit which has given rise to this appeal 
was one, for the recovery of 170 bighas of land, which were 
situate in the village of Panha in the district of Benares, 
on the south-east bank of the river Gomti, but by a change in 
the course of that river are now on the north-west bank in the 
Jaunpur district. The plaintiff's case is that there was a sudden 
change in the course of the Gomti in the year 1299 Fasli (corres- 
ponding to the year 1891), and that the area of land now sought 
to be recovered was cut off from the plaintiff's village. The 
defendants admit that the land in dispute did formerly belong 
to the plaintiff’s village, but they say that the change in the 
course of the stream was gradual, and that they have acquired 
the land by gradual accretion. They also set up a title by ad- 
verse possession. 

The Céurt below held that a title by adverse possession was 
not established but that the defendants have acquired the land 
* F. A. 250 of 1903. 

OXI 
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in dipu by gradual accession. From this decision the pietate 
has appeal&d. 


It is admitted that no custom exists as «regards alluvion 
and consequently the dispute between the parties must be 
decide@ on the basis of the rules provided by Reguldtion XI 
of 1825. By section 4 of this Regulation it is laid down, that 
“when land may be gained by gradual accession, whether 
from the recess “of a river, or of the sea, it shall be consi- 
dered an increment to the tenure of the person to whose land 
or estate it is thus annexed, whether such land or estate be 
held immediately from Government by a zemindar or other 
superior landholder or as a subordinate tenure by any des- 
cription of under-tenant whatever,’ and in the second para- 
graph it is provided that the rule so laid down “shall not be 
considered applicable to cases in which a river by & sudden 
change of its course may break through and intersect an estate, 
without any gradual encroachment or may by tlie violence of its 
stream separate a considerable piece of land from one estate 
and join it to another estate without destroying the identity 
and preventing the recognition of the land so removed. In such 
cases the land on being clearly recognized shall remain the 
property of its original owner.” l 


In the plaint the plaintiff says that in the year 1891 there 
was a heavy flood in the Gomti and that the river bursting its 
bank made a sudden diversion of its course and having left its 
original channel, began to flow within mauza Panha, and that 
owing to this a large tract of mauza Panha, measuring about 
100 bighas, was thrown up on the west and north side of the 
stream. It is admitted that there was a great flood in the Gomti 
in 1891, but the defendants say that long prior to this date the 
river had been gradually encroaching on the plaintiff's village 
and that the lands in dispute had gradually accreted to’ their 
village mauza Tatarpur. A number of witnesses were examined 
on both sides but we are not disposed to attach much weight to 
their evidence except so far as it is supported by documentary 
evidence. But we may say that the weight of the oral evidence 
appears to us to support the plaintifi’s case. The witnesses for 
the plaintiff said that the land in dispute was cut off from the 
plaintiffs village in the year 1891 by a sudden diversion of the 
river Gomti, while the witnesses for the defendants allaged that 
it gradually emerged on the Tatarpur side of the Gomti, during 
the years succeeding the year 1881. 
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The question turns upon the true meaning of the expression Cit = 
“ gradual accession” as used in the Regulation. The learned its. 
Subordinate Judge seems to think that if a considerable tract k 

*eof land adjoining a stream is submerged and cut offin the Gree 
course of a month or two and when the water has subsided the v 
course of the stream is found to have been diverted and the SA##DAN Brot. 
land &merged on the opposite bank of the stream the accession Manley, C. J. 
thus created is gradual. Referring to the evidence of Sheobaran ans 
Singh, one of the witnesses for the plaintiff, who testified that 
so much as 100 or 125 bighas of land re-appeared on the side 
of the defendant’s village owing to the sudden dereliction of the 
Gomti, the learned Subordinate Judge observes that in cross- 
examination the witness admitted that “the tract that was cut 
off in the first year had been cut off from the month of Asarh 
to the mgnth of Katik ” (i. e., from July to October) “and this 
clearly means that the said tract was carried away by degrees.” 
He deals with the evidence of other witnesses for the plaintiff 
in the same way ; for example, his comment on the evidence of 
Mahabal Singh, who deposed that the tract which was first 
carried away was carried away in the course of a month, is, 

“consequently this too does not prove the statement on which 
the plaintiff's suit is based.” 

The rule laid down in the Regulation of 1825 in regard to 
alluvion substantially follows the English law on the subject 
and is based upon the Roman law. According to Justinian 
“ whatever is added to a man’s property by alluvion becomes 
his by natural law ”, and alluvion is thus defined by him :— 

“ Alluvio incrementum latens. Per alluvionem autem id vide- 
tur adjicit quod ita paulatim adjicitur ut intelligere non possis 
quantum quodno momento temporis adjiciatur.” (Institutes, Lib. 
II, tit. 1, s. 20.) Alluvion is described as an imperceptible 
increase (incrementum latens) and land is said to be acquired by 
alluvion when it is acquired so gradually that one cannot say 
how much ‘is added at any particular moment of time. But 
if by the violence of ariver a portion of land is added to the estate . 
of an adjoining owner, the land continues to be the property 
of the original owner. “ Quodsi vis fluminis partem alignam ex 
tuo praedis delrananit et vicini praedeo appulerit, palam est 
eam tuam permanere.” (Lib. II, tit. 1, s. 21.) This gives an 
indication of the true meaning of “ gradual accession.” The ‘ 
leading tase of Lopez v. Muddun Mohun Thakoor(') is instructive. 


In that case land forming part of a mauza on the banks of the 
(1) [1870] 13 M. I. A. 467. 
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Ganges by reason of continual encroachments of the river 
became submerged and the surface soil was wholly washed away. 
After recession and re-encroachment by the,river the waters 
ultimately subsided and left the land re-formed in its original 
site. Jt was held that the land washed away, “and afterwards 
re-formed on the old ascertained sites, was not land gained by 
increment within the meaning of section 4 of Regulation XI of 
1825. Lord Justice James, who delivered the judgment of their 
Lordships of the Privy Council, in the course of his judgment 
observed that it was a principle not merely of English Law 
or peculiar to any system of Municipal law, but a principle 
founded in universal law and justice that “ whoever has land, 


wherever it is, whatever may be the accident to which it has — 


been exposed, whether it be a vineyard which is covered by lava 
or ashes from a volcano, or a field covered by the sea,.or by a 
river, the ground, the site, the property remains in the original 
owner,” and he then refers to the principle on which title by 
gradual accession is acquired in these words, “ There is, however, 
another principle recognized in the English law derived from 
the Civil law which is this,—that where there is an acquisition 
of land from the sea or a river by gradual, slow and impercep- 
tiple means, there, from the supposed necessity of the case and 
the difficulty of having to determine year by year to whom an 
inch, or a foot, or a yard belongs, the accretion by alluvion is 
held to belong to the owner of the adjoining land.” From this 
wo gather the meaning of gradual accession ; it must be by gra- 
dual, slow, and imperceptible means. 

In the later case of Hursuhai Singh v. Syud Lootf Ali Khan(') 
their Lordships of the Privy Council re-affirmed the principle 
laid down in Lopez v. Muddun Mohun Thakoor(*), namely, that 
where land which has been submerged re-forms and can be 
identified as having formed part of a particular estate, the owner 
of that estate is entitled to it. In the case before us there is no 
difficulty as regards the identification of the land. The course 
of the stream is defined upon maps prepared in the years 1881 
and 1883. These maps are admitted, and it is also admitted by 
the respondents that the midstream of the river as shown in 
maps formed the boundary between the villages of Tatarpur and 
Panha. In a map which was prepared in 1886 for the purposes 
of litigation then pending between the parties to the present 
appeal in reference to a piece of land on the west sid of tle 


(1) [1874] L. R., 2 I. A, 28. 
(2) [1870] 13 M. I. A., 467. 
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river, the course of the stream is shown as it existed in 1881, and 
it is also shown by this map that a considerable tract’ of mauza 
Panha lying to the east of the river, had been submerged. The 
*Khasra of mauza Panha for the year 1294, corresponding to the 
year 1887, shows that a number of fields and portions of field be- 
longing to that village had been cut away by the river. The amount 
so cuf away amounted to over 25 bighas. In the next year about 
6 bighas were submerged, and in the following 3 years nearly 
80 bighas were submerged. In the year 1298 Fasli, correspond- 
ing to the year 1892, that is, the year after the great flood of 1891, 
land appears for the first time to have emerged on the Tatarpur 
side of the Gomti. This we gather from a statement in the 
Khasra of mauza Panha for that year. Over 10 bighas are 
therein stated to have appeared on the other side of the river, 
and this area is described as being part of the river Gomti. 
Until the year 1892 no increase in the area of Tatarpur is shown. 
In the rent-roll of M. Tatarpur for the year 1298 Fasli the area of 
the village is given as 922 bighas, 1 biswa, 4 dhurs. This area 
corresponds with the area of the village in 1289 Fasli as appears 
from the Khasra of that year. It was not until the year 1299 
Fasli (that is, the year of the flood) that the area was increased. 
In that year the rent-roll shows an area of 1,014 bighas, > 
biswas and 8 dhurs, that is, 92 bighas in excess of the area 
given in therent-roll of the preceding year. In 1300 Fasli, 
the area given is 1,013 bighas, 8 biswas, 4 dhurs, and in 
1301, 1,038 bighas, 8 biswas and 9 dhurs. The evidence 
inclines us to think that though the Gomti frequently over- 
flowed its banks from the year 1881 onwards, there was no 
actual change in the course of the stream, until in the great 
flood of 1891, the river forced a new passage through the land 
in dispute. This could only be discovered when the water 
subsided. We have no hesitation, therefore, in coming to the 
conclusion that the defendants-respondents did not acquire title 
to the property which they claimed by gradual accession. It was 
by a sudden change in the course of the Gomti that the land in 
dispute emerged on their side of the river. 


As we have come to the conclusion that there was no gradual 
accretion of the lands in dispute to the defendants-rsspondents’ 
village, it is unnecessary to consider the case of Debi Bakhsh Singh 
v. Lirbhqwan Singh(*), upon which the learned Counsel for the 
respondents relied. 


(1) [1897] L L. R., 19 AlL, 238. 
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As regards the claim of title by adverse possession which the 
respondents put forward as well in the Court below as in this 
Court, we agree in the view taken by the Court below. The res- 
pondents have wholly failed to show that they have acquired any® : 
title by adverse possession. è 

We therefore allow the appeal, set aide the decree of the Court 
below, and give a decree to the plaintiff for possession of thé land 
as claimed in tHe plaint. The plaintiff claims mesne profits for 
the years 1307-1309 Fasli. To these he is entitled, and we so 
award and direct that the amount of mesne profits be ascertained 
in execution. We give the plaintiff the costs of this appeal and 
also the costs in the Court below, the fees in this Court to be on 


the higher scale. 
M. L. N. Appeal decreed. 


CHANDA : 
versus 


KING-EMPEROR. * 


Indian Penal Code (Act XLV of 1860), section 426—alteration in the 
course of river—sishery rights—Property—Fisheries Act (IV of 1897), 
section 6, sub-section 38-—‘ water’. 

The accused by diverting a river for a considerable distance entrapped 
or caused destruction of large quantities of fish in a section of the river 
and thus injuriously affected the lessees of fishery rights therein who, how- 
euer, were not the owners of the bed. Held that he was guilty of the 
offence mentioned in section 426 of the Indian Penal Code. Held further 
that the word ‘water’ in section 6, sub-section 3, of the Fisheries Act 
meant private water, and the accused could not therefore be proceeded 
against under that Act. Bhagiram v. Abar Dome, I. L. R., 15 Cal., 388 
distinguished. . 





CriminaL Revision against an order of L. G. Evans, Esqr., 
Sessions Judge of Saharanpur, confirming an order of S. G. 
Treland, Esqr., Magistrate, first class, Dehra Dun. 

The facts of this are case sufficiently stated in the judgment 
of the Court. The Dehra Dun Fishing Association Neld a lease 
from the Government of rights of fishery in a stratch of a river, 
the channel of whlch one Chanda wae accuscd of having diverted. 

C. Ross Alston, for the applicant. 

W. K. Porter, (A. G. A.) for the Crown. 

The judgment of the Court was delivered by 

Riowarps, J.—This is an application by way of revision from an 
order of the Joint Magistrate convicting the accused, undé& sectiin 


426 of the Indian Penal Code and fining him under the section 
®Cr, R. 403 of 1905. 
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Rs. 100 or two months’ rigorous imprisonment in default, and 
also ftom a conviction under section 6, sub-section 3, of Act 
No. IV of 1897, anda fine of Rs. 50 or one month’s simple 
imprisonment in default. It appears that the accused by divert- 
ing a rivey for a considerable distance entrapped large quantities 
of fish in a section of the river. He so arranged that from time to 
time afresh supply of fish could be let into the trap. It appears 
also that a very great quantity of immature fish were destroyed by 
boys and beasts of prey while so entrapped, the accused presum- 
ably removing for his own benefit all mature and marketable 
fish. Two questions have been raised by way of defence, firstly, 
that this was private water and that therefore section 6 of the 
Fisheries Act does not apply, no notification having been issued 
by the Local Government under sub-section II, section 6, and 
secondly, that the prosecution cannot be sustained under section 
426, inasmuch as fish or rights of fishing are not “ property” 
within the meaning of section 426. As to the first point it is 
admitted by Mr. Porter that the water is private water and that 
no notification was issued at the time of the commission of the 
offence. One bank of the river so far as fishery rights are 
concerned appears to be held by Mr. Powell, under whom the 
accused claims, and the Dehra Dun Fishing Association are 
restricted to fishing with a rod or line or at least that they 
are not entitled under the lease to use nets or engines for 
the capture of fish. It is clear that the water is “ private 
water” within the meaning of the section, and therefore 
the conviction under the Fisheries Act must be set aside. 
The other question, namely, whether or not the accused could 
be convicted under section 426 is one of some difficulty. 
Mr. Ross Alston has cited the case of Bhagiram Dome v. Abar 
Dome(?), where it was held that fish caught in public river 
could not be the subject-matter of theft under section 378 of the 
Indian Penal Code. In that case the accused had been convicted 
under a number of sections, including section 426, but the 
evidence shows that all that they did was to catch fish with a 
net in a river in which they had no right to fish. The learned 
Judges dealt with various sections, including section 426. A 
right of fishing although “property” has been held not to be 
such a right as to be the subject-matter of a criminal trespass 
under section 441, and the Court held in the case cited by Mr. 
Ress Algton that the accused could not be convicted under 
section 426. The facts of the present case are, however, quite 
(1). [1888] I. L. R., 15 Cal., 388. 
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Ornate different from the case decided in the Calcutta High Court. 


Ts. The accused in that case did notin any way interfere with the * 
Paa river ; in the. present case the accused most materially interfered 
HAND 


h with the river, for, by the dams which he placed above ande° | 
na-Eurzror. below he practically reduced a section to dry land or land with 
icharda, J. 9 Y&T shallow covering of water upon it. Under section 425 
——'~ of the Indian Penal Code, a person commits mischief? who 
knowing that he is likely to cause damage to any person, causes + 
any such change in any property or in the situation thereof or 
diminishes its value or utility or affects it injuriously and under 
the explanation to that section it is not essential that the property 
interfered with shall belong to the persons injuriously affected. 
Now it is quite clear that the river bed was the property of ¥ 
Government. The accused caused a change in the river and he 
must have known that the alteration of the river and the destruc- 
tion of thousands of fish, mature and immature, caused thereby, 
would injuriously affect the Dehra Dun Fishing Association. 
I accordingly think that when he deliberately changed the 
course and condition of the river, he was guilty of the offence 
mentioned in section 426 of the Indian Penal Code. I accordingly 
set aside so much of the Magistrate’s order as convicted the 
accused under section 6 of the Fisheries Act, and also so much 
of the said order as imposes a fine under that section, and I 
confirm the conviction and sentence under section 426 of the 


Indian Penal Code. 
J. B. L. Order modified. 


Civ. BHAGWAN DAS 


1905. versus 


oo JANKI AGRAHRIN. * 

Pemberi Limitation Act (XV of 1877), s. 20, sch. II, art. 179—instalment decree— 
‘ANERII, J. option of decree-holder—instalment arranyement put an end to—subse- 

— quent acceptance of instalments New agreement—Oivil Procedure—Code, 4 

section 257 A—sanction of Court. 

A decree was passed on the 22nd November, 1898, for sale of mortgaged 
property. It directed that the decretal amount was to be satisfied by six 
annual instalments of Rs. 50, and in case of default in payment of any 
instalment the decree-holder could obtain an order absolute for sale under 
section 89, Transfer of Property Act, for the whole amount duè under > 
the decree. There being default in payment of two instalments the 
decree-holder obtained on December 1, 1900, an order absolute for sale 
of the property. On February 23, 1901, he applied for execution in 
respect of the whole amount due and asked for the sale of gthe most- 
gaged property. On May 15, 1904, that application was dismissed 
for default of prosecution. On lst July, 1904, he again applied for 

* E.B. A. 568 of 1905. 
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sale alleging that the judgment-debtor had paid him Rs. 150 and Rs. 50 Crvin. 
en the 15th May, 1901, and 11th July, 1901, for overdue instalments and i fs 
that those payments saved limitation. Held that the decree-holder having 9 
exercised his option of applying for enforcement of payrnent of the whole ieee an Das 
decreetal amount and having put an end to the instalment arrangement, v. 
could not fall back on the provisions of the decree relating to payment by JANKI 
a AGIÍABRIN. 
instalments. The subsequent consent of the decree-holder to aċcept the 7 
qverdue instalments amounted to an agreement, and was void as no > 
sanction had been obtained under section 257A, Code of Civil Procedure, i 
the agreement being virtually one by which the°decree-holder gave 
time to the judgment-debtor to pay the decretal amount. 
Shankar Prasad v. Jalpa Prasad, I. L. R., 16 All, 371, distinguished. 
SECOND APPEAL against an order of W. R. G. Moir, Esqr., 
District Judge of Jaunpur, reversing an order of Maulvi Saiyid 
Zain-ul-abdin, Subordinate Judge. 
Application for execution of decree. 
The material facts appear from the judgment. 
Satish Chandra Banerji (with him Lakshmi Narain), for the 
appellant decree-holder. 
Ghulam Mujtaba, for the respondent judgment-debtor. 





The following judgment was delivered by 

Banensi, J.—The question to be determined in this appeal, Banerji, J. 
which arises out of an application for execution, is whether the ae 
application was time-barred. The decree is dated 22nd Novem- 
ber, 1898, and was one for sale of mortgaged property. It 
directed the amount of the decree, Rs. 318, to be paid by 
six annual instalments, each of Rs. 50 principal and Rs. 6 interest. 
It further provided that in case of default in the payment of 
any instalment, the decree-holder would have the option to take 
out execution of the decree, for the recovery of the whole amount 
of it. The first two instalments which became due in November, 
1899 and 1900, not having been paid, the decree-holder applied 
for an order absolute under section 89 of the Transfer of Property 
Act, for the recovery of the whole amount due under the decree. 
An order under that section was made on the first of December, 
1900, and on the 23rd of February, 1901, the decree-holder applied è 
for execution in respect of the whole amount due and asked for 
the sale of the mortgaged property. On the 15th May, 1901, that 
application was dismissed for default of prosecution, The present 
application was made on the 1st of July, 1904. This was clearly 
beyond three years from the date of the last application. The . 
decree-kolder, however, alleged that two sums of Rs. 150 and 
Rs. 50 had been paid, respectively, on the 11th of May, 1901 and 
15th of July, 1901, and that these payments saved the operation 

OxI 
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Crvin. of limitation. The Court of first instance found in favour of the 
1s. decree-holder. But the Lower Appellate Court has held’ that 
— the application for execution is time-barred. That Court is of 
HUNAR Das opinion that the payments alleged to have been made to theo- 
JANKI decree-holder could not save limitation under the provisions of 


_ACRAERIN. Section 20 of the Limitation Act, as it had not been proved that 
Banerji, J. these amounts were paid on account of interest as such, and that 
the payments, if made on account of principal, did not appear 
in the hand-writing of the person who made them. The correct- 
ness of this view of the Court below is not questioned in this 
appeal. But the learned Vakil for the appellant contends that 
as the original decree of the 22nd of November, 1898, allowed the 
amount of it to be paid by instalments, it was open to the 
decree-holder to receive instalments, and he is entitled to apply 
for execution for such instalments as have remained unpaid. 
This might have been a valid contention had the decree-holder 
not exercised the option of applying for enforcement of payment 
of the whole amount of the decree upon default being made 
in payment of some of the instalments. As I have already said 
he did exercise that option and applied for an order absolute 
under section 89. Again, when on the 23rd of February, 1901, 
he applied for execution of the decree in respect of the whole 
‘amount of it, he sought in the exercise of his option to put an 
end to the instalments provided for in the decree. Those instal- 
ments could be adhered to only in the event of the decree-holder 
not exercising the option which the decree gave him. He having 
elected to put an end to the instalment arrangement cannot now ' 
fall back on provisions of the decree relating to payment by 
instalments. His right to execute the decree arose when default 
was made in the payment of instalments, and he exercised that 
right. Therefore it is no longer open to him to say that he 
could give effect to the provisions of the decree and receive 
instalments. If he did consent to take the decretal amount by 
instalments, that must be treated as. a subsequent agreement 
° between him and the judgment-debtor by which he gave time 
to the latter to satisfy the decree. For such an’ agreement the 
sanction of the Court is necessary under section 257A of the 
Code of Civil Procedure. The learned Vakil for the appellant 
referred to the case, Shankar Prasad v. Jalpa Prasad and 
others. (1) That case is. distinguishable from the present, as in 
that case the decree-holder had not exercised his ¢ption *to 


enforce the decree, as he did in the present instance. The position 
(1) [1894] I L. R., 16 All, 371. 
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therefore is this, the decree-holder became entitled to execute 
his decree so far back as the year 1900, and he emforced his 
right and put an end to the instalment. As he did not apply for 

*execution within three years of the date of the last application, 
his present application is time-barred. If he subsequently con- 
sented to take the amount due under the decree by instalments, 
that Was an agreement within the meaning of section 257A, 
and not having been made with the sanction of the Court, which 
had passed the decree, was void. In either view, therefore, the 
decree-holder is ‘not entitled to execute the decree, and the order 
of the Court below is right. I accordingly dismiss the appeal 
with costs, including fees on the higher scale. 


J. B. L. Appeal dismissed. 
, MATHURA PRASAD, 
versus 
BASANT LAL*. 


Criminal Procedure Code, section 344—costs, award of—adjournment. 
Section 344 of the Code of Criminal Procedure expressly empowers a 
Magistrate to adjourn an enquiry upon such terms as he thinks fit. It 
entitles the Court to award costs to a party who has been put to unnecessary 
expenses by the conduct of the other side. King-Emperor v. Chhabraj 
Singh, A. W. N., 1902, p. 59, distinguished. Sheo Prasad v. The Corpora- 
tion of Calcutta, 9 C. W. N., 18, followed. 
CRIMINAL Rererence by Saiyid Muhammad Ali, Esq., Sessions 
Judge of Mirzapur. 
The facts are, that one Mathura Prasad was a complainant in 
a case ynder section 500 of the Indian Penal Code against one 
Basant Lal. On the date fixed for the cross-examination of the 
witnesses for the prosecution, the complainant, Mathura Prasad, 
did not attend the Court and applied for adjournment on the 
ground of illness. The Magistrate was of opinion that Mathura 
Prasad was@not really ill and ordered him to pay Rs. 100 to the 
accused by way of compensation for costs of adjournment. 
Mathura Prasad, complainant, filed an application in revision to 
the Sessions Judge, who referred the matter to the High Court, 


Satya Chandra Mukerji, for applicant. 
AK L, Agarwala, for the opposite party. 


L. a following judgment was delivered by 
‘Riocakns, J.—This is an application in which it is sought to 
set aside an order of a Magistrate of the first class, in which he 
Or, Ref, No. 446 of 1905, 
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awarded a sum of Rs. 100 to be paid by the complainant as part 
of the ternts of the adjournment of the case. It appears that the 
complainant ‘instituted proceedings under section 500 of the 


Indian Penal Code. A day having been fixed for the cross- ° os 


examination of the, prosecution witnesses, the prosecutor failed 
to put in an appearance. The Magistrate finds that this failure 
was wilful, and I have the strongest suspicion that he had facts 
before him frofa which he might well draw that inference. In 
effect this was an application by the prosecution to adjourn the 
case, and the Magistrate adjourned the case wpon the terms that 
the complainant should pay Rs. 100 costs. I expect that this 
sum would hardly compensate the accused for the expenses of 
bringing a barrister from Allahabad to Mirzapur, besides his other 
expenses, which were rendered useless by the non-appearance of 
the complainant. Section 344 of the Code of Criminal Procedure 
dealing with proceedings in prosecutions expressly empowers 
the Court to postpone or adjourn an enquiry upon such terms as 
it thinks fit. It seems to me that this clearly entitles a Court to 
award costs to a party, who has been put to unnecessary expenses 
by the conduct of the other side. I furthermore think that it 
would be greatly to be deplored if the Court had no such power. 
} think the Court has power to award costs, and in proper cases 
it is a power that the Court should exercise ; and I think a judi- 
cious exercise of the power would have the effect of preventing 
many useless adjournments. The learned Sessions Judge referred 
to the case of King-Emperor v. Chhabraj Singh(’). In that case Mr. 
Justice BLarr set aside an order awarding costs of an adjournment 
against the Government. The attention of the learned Judge 
does not appear to have been called to the terms of section 344 
of the Code of Criminal Procedure, and furthermore the case 
does not seem to have been argued, and the award of costs was 
against the Government. It also appears that the adjournment 
was not the adjournment of a trial in the strict gense of the 
word, but of an appeal. The report of the case is a very short one, 
and I should think that in all probability the view that the 
learned Judge took was that an award of costs against the 
Government was made without jurisdiction. 

In the case of Sheo Prasad Poddar v, The Corporation of- 
Calcutta(?) a Bench of the Calcutta High Court in a considered 
judgment held that the Magistrate in granting an adjournment 
was entitled under the provisions of section 344 of the Code “of 


(1) [1902] 22 A. W. N., 59. 
(2) [1904] 9 €. W. N., 18. 
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Criminal Procedure to order costs to be paid by a party in whose Cemnmwar. 








favour an order for adjournment was made. For these reasons 145. 
I think the order of the Magistrate of the first class was right and r Ene 
should not be set aside. AU EA 
e 
. ae p 8. 
DBD Papers retarned. Mea 
i JANKI NATH "Richards, J. 
versus a 
RAJA RAM PARTAP SINGH.* Sme: 
Pre-emption—wajib-ul-arz—construction—co-sharers in the village— 1905. 


Right to pre-empt. ee ans 
‘A wajib-ul-arz gave a right of pre-emption to own brothers and Novae tS: 
, nephews, then to cousins, then to co-sharers in the patti, and ‘then to co- Bangna, J. 
sharers in the village. The village, which was originally divided into two Ricuarns, J. 
pattis, was subsequently divided into several mahals by perfect partition, D 
but no new wajib-ul-arz was framed. Held that a co-sharer in one mahal 
had a right to pre-empt in respect of a sale to a stranger of a share 
in another mahal. Dalganjan Singh v. Kalka Singh, I. L. R., 22 AL., 1, 
referred to. 
SECOND APPEAL from the decree of Maulvi Hashmat-ul-leh, 
District Judge of Mamin; modifying the decr ee of Pandit Raj 
Nath Sahib, Subordindte Judge. . 
Suit for pre-emption. $ 
The facts sufficiently appear from the judgment. 
Iswar Saran (for M. M. Malaviya), for the appellant. — 
Satya Chandra Mukerjee, for the respondents. 
The judgment of the Court was delivered by 
Banerst, J.—This appeal arises out of a suit for pre-emption. Banerdi, J. 
The defendants, vendees, are strangers to the village. The plain- 
tiff is a co-sharer in the village but not in the mahal in which 
the property in question is situated. He asserts that under the 
terms of the wajib-ul-arz he has a right to pre-empt the property. ° 
As observéd by the Full Bench in Dalganjan Singh v. Kalka 
Singh), each case depends upon the construction of the parti- 
cular wajib-wl-arz which records the custom or contract which 
is the basis of the suit. In this case the wajib-ul-arz relied on 
is the wajib-ul-arz prepared in 1873, which records a custom of 
pré-emption to the effect that in the case of a sale or mortgage 
by a share-holder the claim for pre-emption may be brought by 
(1) own brothers and nephews, (2) cousins who are co-sharers, 
(3) co-sMarers in the patti, and (4) share-holders in the village 


= S. A. 1106 of 1903. 
(1) 11899] I. L. R., 22 AlL, 1, F.B. 
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e 
could not operate as ves judicata inasmuch as that Court could not have CrvLL. 
«ried the present suit for profits. E 05 
Held, that when as between parties to the revenue suit, a Civil Court ee 


of competent jvrisdiction has decided the title to the property adversely Duroa SHANKAR 
to the plaintiff who claims profits, the Revenue Court is not competent to v. 
ignote that decision, and that decision being binding upon the eRevenue Gur CHARAN. 


Court, M’s suit should be dismissed. . 


SECOND APPEAL against the decree of E. O. Leggatt, Esqr., 
District Judge of Mirzapur, affirming the decree” of Babu Bhag- 
wan Das, Assistant Collector, first class. 


Suit for profits by a person who claimed to be a “ recorded 
co-sharer ”. ; 


The material facts appear from the judgment of the Court. 


Devendra Nath Ohdedar (with him Satish Chandra Banerji), 
for the appellant. 


Gulzart Lal (with him Abdul Raoof), for the respondents. 


The judgment of the Court was delivered by 

Kwox, J.—This and the connected second appeal No. 104 0f Knog, J. 
1904 arise out of a suit brought by one Maggo Bibi, since de- == 
ceased, to recover from the appellant, Durga Shankar, her share in 
the profits due to her as owner of a share in the mahal of which 
the defendent is the lambardar. In a suit between Maggo Bibi 
and Durga Shankar it was decided by a Civil Court of competent 
jurisdiction that Maggo Bibi was not entitled to the share, the 
profits of which she now claims. The learned Judge has ignored 
this decision, in fact he has treated it as irrelevant on the ground 
that the Civil Court could not have tried this suit for profits. 
The case may not come within the provisions of section 13 of 
the Code of Civil Procedure. But the claim for profits depends 
upon the plaintiff’s title to the share out of which the profits 
arise. When as between parties to the revenue suit a Civil Court , 
of competewt jurisdiction has decided the title to the property 
adversely to the plaintiff, who claims profits, the Revenue Court 
is not competent to ignore that decision. We allow the appeal, ° 
and setting aside the decrees of the Courts below, dismiss the 
suit.. The appellant, Durga Shankar, will be entitled to recover 
his costs in all Courts, including in this court, fees on the higher 
scale from the estate of Maggo Bibi. 


J. B. L. Appeal decreed, 
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SHEODAHIN SINGH, * 
versus . 


BANDHAN SINGH ayn otHERs.* 

Criminal Procedure Code, sections 191, 193—sanction to presecute—per- 
jury—Statement not material to the case—not going to the credit of the 
witness—past history of the witness—Intentional falschood—Indian 
Penal Code, section 198. 7 
In sanctioning proceedings for perjury against a witness the Magistrate 

should remember that the statement must be intentionally false in order 

to justify a prosecution. When the question is neither material to the 
issue in the case, nor goes to the credit of the witness, (semble) he is not 
liable to prosecution. Emperor v. Ganga Sahai, 23 A. W. N., 68 referred 
to. Emperor v. Babu Ram I. L. R., 26 All., 509 distinguished. Some 

‘allowance ought to be made to a witness seeking to evade séme matter 

relating to, for instance, his past history. 

REVISION against an order of W. R. G. Moir, Esq., District 
Judge of Jaunpur, reversing an order of Maulvi Sayed Zainul- 
ab-din; Subordinate Judge. 

Application for sanction to prosecute. 

The facts of the case sufficiently appear from the judgment 
of the Court. 

M. L. Agarwala (with him Mangal Prasad Bhargava), for the 
applicant. 

Haribans Sahat, for the opposite party. 


The following judgment was delivered by 

Ricuarps, J.—This is an application by one Sheodahin Singh 
seeking for the revision of an order of the learned Sessions Judge 
sanctioning a prosecution against the applicant under section 
193 of the Indian Penal Code. It appears that in a certain 
civil proceeding, to which the applicant was no party, he was 
examined as a witness for the defence. In the sourse of a 
protracted cross-examination he was asked whether he knew 
the name of Sumer Singh’s father. He said he did not. He was 
then asked what his own father’s name was, and he said Sarmet 
Singh and then he said that Sarmet Singh had no other son but 
him. ‘The alleged false statement is as to how many sons Sarmet 
Singh had. It is said, he had more sons than the applicant. 
It is admitted here by the petitioners that the question how 
many sons Sarmet Singh had was wholly immaterial to tlie 


issues in the civil case, except possibly that it went to the 
* Or. R. No. 487 of 1905. 
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credibility of the witness. The truth or falsehood of that state-  Ceixiwar. 


ment was known on the moment, and there was no feason why Zos. 
if a prosecution, was maintainable and ought to have been — 
*sanctioned, the petitioners should not have proceeded forth- oe 
with. 'Bhey waited however for eleven months until after they * 


had compromised their litigation. It is not suggested that Bavouan Siwen. 
the p&titioners suffered the remotest loss in the litigation orin Richards, J. 
‘any other way by reason of the statement made by the applicant. z= 
On this statement of facts the Subordinate Judge refused 
sanction, apparehtly on the ground of delay and because he 
had some notion that the petitioners had some indirect motive 
for proceeding with the prosecution. After hearing the argu- 
ments here, I am inclined to think that he was not altogether 
wrong in the inference he drew. It appears from what has 
fallen from the learned pleader for the petitioners that the 
applicant had some contemplated or pending litigation which 
involved the question of the legitimacy or illegitimacy of his 
alleged brother, and I suspect that the reason he gave the answer 
he did was that the answer might be used against him here- 
after. I may here point out that if this be so, the petitioners 
or whoever represented them ought never to have asked the 
question nor have been permitted to have asked the question, 
because it was neither material to the issue in the case nor did 
it go to the credit of the witness; it was wholly irrelevant. 
Neither the Subordinate Judge nor the District Judge seemed 
to have kept the provisions of sections 191 and 193 of the Indian 
Penal Code before them. There is no question but that it is an 
important matter that witnesses should be made to understand 
that serious consequences may follow, if they give false evidence 
in the course of judicial proceedings. In sanctioning proceed- 
ings, however, the Magistrate should remember that the statement 
must be intentionally false in order to justify a prosecution. 
It appears tq me that there are such numerous cases in which 
witnesses deliberately give false evidence upon matters directly 
at issue and about which it is absolutely impossible that the ° 
witness can be innocently or unwaringly stating what is not 

true, that it would be well that as far as possible these prosecu- 

tions should be restricted to these clear cases. It appears to me, 
although it is not necessary actually to decide the point, that 

the false statement should be one material to the issue. I consider 

that the materiality or the immateriality of the evidence is well 
worthy of the consideration of the Magistrate when sanctioning 

or refusing sanction for a prosecution. The probability of a 

OXHI 
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e 
witness making a false statement with reference to a material 
fact unintentionally is far less than the probability of his making 
such a statement with reference to an immaterial fact. The 


4 


e 


whole attention of both sides and the Judge is called to thee * - 


evidexce of a witness when he is deposing tô a material fact, 
when he is deposing to an immaterial fact the-attention paid 
to his evidence may be extremely small either by himself 
or by any qthereperson. I must say that I agree in principle 
with the remarks made by Mr. Justice Knox in the case of 
Emperor v. Ganga Sahai). The case of Emperor v. Babu 


Ram(*) has also been referred to. In that case the application - 


was for the revision of a conviction, not for the revision of an 
order sanctioning proceedings. In the course of the judgment 
the Court actually found that the particular false evidence was 
in fact directly material. They also state that in the opinion 
of the Court, evidence the nature of which is to make a witness 
more or less creditable to the Court is material evidence and 
therefore a fit subject for a prosecution. There is no doubt that 
when a witness makes a false statement in answer to a question 
going to his credit, he is liable to a prosecution. But the question 
in this case, as I have already stated, was neither material: to 
the issue nor did it go to the credit of the witness. In my 
opinion the most fitting case for a prosecution for perjury is 
when a witness makes a false statement on a matter directly at 
issue. I do not for a moment say that a prosecution ought never 
to be sanctioned when a witness has made a false statement in 
answer to a question going to his credit, but I think that 
some allowance ought to be made to a. witness seeking to evade 
some matter relating, for instance, to his past history. It seems 
tome that when a question is answered falsely, that neither 
relates to the question at issue nor goes to the credit of the 
witness, that it is very doubtful whether any Judge should come 
to the conclusion that the witness is intentionally making a 
false statement. The mattér is not immediately before me, but 
I entertain considerable doubt whether a prosecution founded 
on such a statement could be legally sustained. Under all the 
circumstances of this case I think that the order of the District 
Judge sanctioning the prosecution under section 193 against the 
applicant should be set aside. I set aside the same accordingly 
and restore the order of the Subordinate Judge. 

JBL Application glloweds 


(1) [1903] 23 A. W. N., 68. 
(2) [1904] L L. R., 26 AN., 509. 
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, FULL BENCH. 
\ MOHAN LAL AND OTHERS, Cit. 
. ° Versus "i 195. 


\NAND KISHORE AND ANOTHER.¥ 
Court Fees Act (VII of 1870), section 12—Deficiency in memorandum of 
appeal to District Judge discovered in High Courtg—Procedure—Civil Srantuy, C. J. 
Procedure Code (XIV of 1882), s. 48—Identity of parties. Eee ’ L 
Where it was discovered in second appeal, that the respondent, when ee i 
appellant in the Court below had not paid a suficient Court-fee on his 
memorandum of appeal to that Court, and though called upon to do so in 
the High Court he did not make it good, the proper procedure was not to 
dismiss the respondent’s appeal to the lower appellate Court but to stay 
the issuing of the decree, if a decree should be passed in favour of the 
respondent, until such time as the deficiency was made good. 
Narain Singh v. Chaturbhuj, I. L. R., 20 AIL, 362, followed. 
Madan Lal v. Jai Kishan Das, 1 A. L. J. R., 862, not followed. 
Semble— 


Unless the parties to two suits are identicnl, the second suit can not be barred 
by Section 43, Civil Procedure Code. 

SECOND APPEAL from a decree of Maulvi Muhammad Shafi, 
Additional Subordinate Judge of Aligarh, reversing a decree of $ 
Babu Ishri Prasad, Munsif of Jalesar. - 

Suit for contribution. 

One Balwant Singh mortgaged certain property on the 16th 
of July, 1890, to Dharam Das, whose interest subsequently passed 
to the plaintiffs. The property was subject to two prior mort- 
gages of the 30th of January and 26th of April, 1886. The 
mortgaged property was sold in execution of a simple money 
decree obtained by one Sundar Singh against the mortgagor and 
was purchased by Mohan Lal, one of the mortgagees, and Nand 
Kishore. ‘After this sale the plaintiffs instituted a suit for money 
against the mortgagor relinquishing their lien under the bond of » 
1890. Thetsuit was dismissed. They then brought the suit out 
of which this appeal arose for recovery of half the mortgage 
money from Nand Kishore or in default for sale of half the SR 
property purchased by him (Nand Kishore). The plaintiffs 
offered to redeem the prior mortgages of 1886. The Court of 
first instance decreed the suit, but the lower appellate Court 
reversed the deeree. 

Plaintiffs appealed. 

“The office of the High Court reported that the plaintiffs should 
pay court-fee on the amount of mortgages they offered to redeem, 
#8. A. No. 176 of 1904, 
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4 
and that the defendants should also pay court-fee on the same 
amount or» their memorandum of appeal filed before the District 
Judge. The plaintiffs paid up the deficiency yeporipd to be due 
from them but the defendants-respondents did not I. -o 

Sundar Lal (with him J. N. Chaudri), for the’appellants, sub- 
mitted that the defendants-respondents having ffiled to pay up 
the deficiency in court-fee, their appeal to the lower appellate 
Court ought to be dismissed. 

The Court in appeal had to perform the same duties and make 
the same orders as the Court of first instance. ‘If the deficiency 
had been discovered in the Court below, the appellant to that 
Court would have been ordered to make good the deficiency, and 
if he failed to make that up,the appeal to that Court would have 
been dismissed. l 

Under section 54, clause (b), read with section 582 of the 
Code of Civil Procedure, the appellants should make good the 
deficiency on the memorandum of appeal, and if they failed to 
do so within a specified time, the memorandum of appeal ought 
to be rejected. Reference was made to section 28 of the Court 
Fees Act. 

: Madan Lal v. Jai Kishan Das, [1904] 1 A. L. J. R., 392, 
The case of f 

Narain} Singh v. Chaturbhuj Singh, [1898] I. L. R., 20 AIL, 362, 
was distinguished. 

On the merits he submitted that section 43, Code of Civil Pro- 
cedure, did not bar the claim inasmuch as the parties to the 
previous suit and the present suit were different. In order that 
a suit might be barred by section 43, there must be identity of 
parties. 

Gulzari Lal (for Durga Charan Banerji), submitted that the 
principle laid down in l 

~ Narain Singh v. Chaturbhuj, [1898] I. L. R., 20 AN., 362, 
was a sound principle. The principle laid down in , 
Madan Lal v. Jai Kishan Das, [1904] 1 A. L. J. R., 392, 
was not borne out by any of the sections of the Court Fees Act. 

He referred to a large number of unreported cases in which 
the former case had been followed. He also referred to section 
582 Appeal Civil Procedurę Code. 

Sundar Lal, heard in reply. 

The judgment of the Court was delivered by 

SranreY, C. J.—This appeal has been laid before a Bench of 
three Judges by reason of a divergence of opinion to be found. 
in the reported cases on the matter which is the subject of this 
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e 
appeal. The question for determination is as to the proper order 
to be passed under the following circumstances. The suit was 
brought bythe plaintiffs to recover a moiety of a debt secured 





the plaintiff's claim and directed payment in respect of the 
prior mortgage of a sum of Rs. 8,290. From his decree, the 
defendants appealed. The lower appellate Court on hearing the 
appeal dismissed the suit on the ground that it was barred 
by section 43 of the Code of Civil Procedure. A second appeal 
was preferred from this decree and in the course of the proceed- 
ings it was ascertained that an insufficient Court-fee had been 
paid by the appellants in the lower appellate Court. It appears 
that the fee was calculated only on the amount secured by the 
mortgage of the 16th of July, 1890, the amount due on foot 
of the earlier mortgages not having been taken into consideration. 
The appellants in the lower appellate Court, respondents to this 
appeal, were ordered to pay the deficiency in the Court-fee but 
have neglected or refused to do so. The question for the deter- 
mination of the Court is what order, under the circumstances, 
should be passed upon this appeal. The lower appellate Court 
did not determine the issues which were knit between the 
parties, but decided the appeal simply on the ground that 
the suit was barred by the provisions of section 43 of the Code 
of Civil Procedure. It is contended on behalf of the appellants 
that the proper order for the Court to pass under these cir- 
cumstances is to dismiss the appeal of the defendants-appel- 
lants in the lower appellate Court and restore the decree of 
the Court of first instance. On the other side it is contended 
that the proper course is to determine the appeal to this Court, 
and if the Court adopt the view which the appellants have 
presented vz., that the suit ought not to have been dismissed 
under section 43, to remand the case to the lower appellate 
Court for determination. Now in the case of Madan Lal v. 
Jaikishan Das(*) it was held by a Bench of this Court that 
where a memorandum of appeal was insufficiently stamped but 
was admitted through inadvertance, and the appeal decreed, 
upon the attention of the High Court being called to the in- 
sufficiency and upon the respondent failing to make good the 
deficiengy within a prescribed time, the proper order to pass 
is to discharge the decree of the lower appellate Court and 
(1) [1904] 1A, L. J. R., 392, 
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Cir, to restore that of the Court of the first instance. This does 
1908. not appeareto have been the practice which previousjy obtained 
—— in the Court. That practice is embodied in a jfdgment of 
lona Iau one of us, Narain Singh v. Chaturbhuj Singh (Y The facts 
iD Kysxore. of that case seem to be on all fours with those of the present. 
av There it was held that where it was discovred in second 
inley, C. Ja s : . 
— .” appeal, that the respondent, when appellant in the lower æppel- 
late Court, had not paid a sufficient Court-fee on his memo- 
randum of appeal to that Court, and when up to the date of 
the hearing of the appeal in the. High Court? though called 
upon to do so, had not made good the deficiency, the proper 
procedure was not to dismiss the respondent's appeal to the 
lower appellate Court, but to stay the issuing of the decree, 
in favour of the respondent, if such should be passed, until such 
time as the additional Court-fee due by him might be paid. In 
that case the learned counsel for the appellant asked the Court — 
to take action under the second clause of section 12 and the second 
clause of section 10, and dismiss the appeal to the appellate 
Court. This the Court refused to do and we think properly. 
The case before the Court does not appear to be provided for 
by the Court Fees Act, and the reasons assigned in the judgment 
in Narain Singh v. Chaturbhuj Singh(*) for the order passed _ 
therein commend themselves to us. It is unnecessary for us to 
recapitulate the reasons which are given in that judgment. 

Upon the merits the decision of the Court below based upon 
section 43, Civil Procedure Code, is not supported by the learned 
Vakil who represents the respondents. We therefore allow this 
appeal, set aside the decree of the lower appellate Court and in 
as much as the material issues in the appeal have not been deter- 
mined and the appeal was decided on a preliminary point, we 
remand the case under the provisions of section 562 with direc- 
tions that it be reinstated in its original number in the file 

* of pending appeals and be determined according to lew. 
On the re-hearing of the appeal it will be open to the Court 
P below, to deal with the question of the insufficiency in the Court- 
fee paid by the defendants-appellants in that Court. The appel- 
lants will have the costs of this appeal. All other costs will 
abide the event. 
M. L. N. . Appeal decreed—Cause remanded, 
G) [1898] I. L. R., 20 All, 362, 
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MADAN MOHAN LAL, 
° , versus b 
KBARYAR KHAN anD oruers™. 
Res ‘judicata—Hindu Law—Deeree against widow representing estate—effect 
of, against reversioners. 2 


In a suit brought by a Hindu widow for the recovery of the property 
which had belonged to her husband, the widow represents the estate and 
any decree obtained against her in that suit would be binding against the 
reversioners, provided that there was a fair trial of the suit in which the 
decree was passed. 


Katama Natchier v. Raja of Shivaganga, 9 M. I. A., 543, and Hari Nath v. 

Mothur Mohan, I. L. R., 21 Cal, 8 followed. 
` FIRST APPEAL against a decree of Babu Prag Das, Subordinate 
Judge of Bareilly. 

Reversioner’s stit to recover possession of property which a 
Hindu widow was alleged to have alienated by way of chairty. 
Defence—alienation by way of endowment made by husband of 
the widow, this the widow had challenged but failed to get set 
aside. Plaintiff claimed that he was not bound by the widow’s 
acts, but the Court of first instance held that the matter was res 
judicata. Plaintiff appeal. 

_ The material facts appear from the judgment. 

Govind Prasad (with whom 8. Sinha and S. O. Banerji), for 
the appellant. ` 
J. N. Chaudri (with him R. Malcomson), for the respondents. 

The judgment of the Court was delivered by 

STANLEY, J.—It appears to us that the question raised in this 
appeal is concluded by a decision of their Lordships of the Privy 
Council. The property which is the subject-matter of the appeal, 
belonged topne Mindhai Lal, who died many years ago, leaving 
a widow, Musammat Dayali Kunwar, but no issue him surviving. 
Shortly after his death, Musammat Dayali Kunwar instituted a suit 
against two persons named Bhupal Rai and Jisukh Rai and also 
one Haji Jafaryar Khan, the predecessor in title of the defendants- 
respondents, for possession of the property in dispute, alleging 
that the possession of Bhupal Rai and Jisukh Rai was only as 
managers of the property for a limited period under a religious 
erdowmept made by Mindhai Lal. Bhupal Rai and Jisukh 


Rai claimed to be absolutely entitled to the property. It 


* F. A. 300 of 1903. 
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Civin. was held in that suit upon the evidence of a number of witnesses ` 
1985. and also documentary evidence that Bhupal Rai andjJisukh Rai 


_ were absolutely entitled to the property under a gift {fom Mindhai 
oe Ee Lal. Accordingly the suit was dismissed. Mus 

v; Kunyar died on the 6th of July, 1891, and the pr 
a cas instituted by the plaintiff on the 10th of July, 1993, that is, two 

—— .* days short of 12 years after the death of the Musammat, clatming 
tanley, O. J. Possession of the property and alleging that Musammat ‘Dayali 

~~ Kunwar was only entitled to a life-interest, and that upon her 
death, he as the reversionary heir became entitled to succeed. 
The Court below has dismissed the suit on the ground that the 
decree passed in the previous suit was binding upon the rever- 
sioner and accordingly the suit could not be maintained. 

It appears to us that this was a correct view of the law. In 
the suit brought by the widow for the recovery of the „property 
which had belonged to her husband, the widow in our opinion 
represented the estate and any decree obtained against her in 
that suit, would be binding upon the reversioners. That a 
widow would under such circumstances represent the estate was 
held by their Lordships of the Privy Council in the case of 
Katama Natehier v. the Raja of Shivaganga.(*) 

Their Lordships in that case upon the question whether a 
decree passed in a suit brought by a widow for possession of the 
estate of her husband would bind those claiming the estate in 
succession to her, held that “ unless it could be shown that there 
had not been a fair trial of the right in that suit or in other 
words, unless that decree could have been successfully impeach- 
ed on some special ground, it would have been an effectual bar 
to a new suit...... by any person claiming in succession ‘to ‘ the 
widow’. For assuming her to be entitled to the zamidari at 
all, the whole estate would for the time be vested in her abso- 
lutely for some purposes, though in some respects for a qualified 
interest, and until her death it could not be asceytained who 
would be entitled to succeed. The same principle which has 
prevailed in the Courts of this country as to tenants in tail 
representing the inheritance, would seem to apply to the case 
of a Hindu widow, and it is obvious that there would be the 
greatest possible inconvenience in holding that the succeeding 
heirs were not bound by a decree fairly and properly obtained 
against the widow.” In the later case of Hart Nath Chatterji v. 


Mothur Mohun Goswami(?) their Lordships adhered to the ruling 
(1) [1863] 9 M. I. A. 539. 
(2) [1893] 1. L. R., 21 Cal, 8. 
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. in the case which we have quoted. We must take it then that 
a reversion succeeding to an estate after the death of the 
widow of thaformer owner would be bound by a deeree obtained 
‘against the wWdow, provided that there was a fair trial of the 
suit in which Whe decree was passed. Nothing has beene laid 
before us to lea§l us to suspect that in the suit instituted in 1886 
by thé widow for the recovery of possession of the property a 
fair trial was not had, and this being so, it was» properly held 
that the suit which has given rise to this appeal failed. We 
therefore dismiss this appeal with costs, including fees in this 
Court on the higher scale. 

Appeal dismissed. 


KACHI KALIYANA RENGAPPA, 
VEVSUS 


KACHI YUVA RENGAPPA. 
KACHI YUVANAVA RENGAPPA, 


versus 


KACHI YUVA RENGAPPA. 
KACHI YUVA RENGAPPA, 


versus o 


KACHI KALIYANA RENGAPPA. 


Hindu Law—Impartible estate—Primogeniture—Judicial Committee— 
Practice not to interfere in question as to amount of maintenance— 
Regulation XXV of 1802. f 
When impartible property passes by survivorship from one line to 

another, it devolves not on the coparcener nearest in blood but on the 

nearest coparcener of the senior line. 

Naraganti v. Venkatachalapati (1) followed. 

Where from the date of the grant of the Sannud to the present timethe 
zemindari is uniformly enjoyed as an impartible estate, it may be right to 
hold that the estate is impartible and descendible according to the rules 
of primogeniture. 

The question whether an estate is subject to the ordinary Hindu law of 
succession or descends according to the rule of primogeniture must be 
decided in each case according to the evidence given in it. 

Srimantu Raja Yarlagadda Mallikarjuna v. Srimantu Raja Yarlagadda 
Durga, (2) followed. 

The acceptance of a Sannud in common form under Regulation XXV 
of 1802 does not of itself and apart from other circumstances avail to alter 
the succession to an hereditary estate. 

Tt is not the practice of the Judicial Committee to interfere in a ques- 
tion the amount of maintenance. 

Appuats from the High Court of Madras. 
(1) [1880] I. L. R., 4 Mad., 250. 
(2) [1890] 17 I. A. 134, 144. 
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uvr Counctt. uit to recover property on title. Question as te,the nature . . 


190. of the zentindari of Udayarpalayam. 

righ W. C. Bonnerjee and Ross, for the appellants a i 
KALIYANA Haldane K. C. and DeGruyther, for the respordght. . 
aout Yuva. The facts are sufficiently set forth in the jud&ment oF their 

Tord * > Lordships, which was delivered by ; 
Vaenaghten. Lorn Maonaguten.—These consolidated appeals have been 


brought from a judgment and decree of the High Court of 
Judicature of Madras which varied a judgment ånd decree of the 
District Court of Trichinopoly. The litigation relates to the title 
to a zemindari known as the zemindari of Udayarpalayam. The 
principal question is whether the zemindari.is a partible estate, ^ 
as was held by the Court of First Instance, or an impartible 
estate descendible according to the rules of primogeniture, as the 
High Court has determined. There were two other questions 
raised on the appeals which may be mentioned for the purpose 
of putting them aside. It was objected by the appellant in the 
first five appeals that, assuming the estate to be impartible, still 
he was entitled as the preferable heir. Further, it was asserted 
. that if he was to be held entitled only to maintenance, the main- 
tenance allowed was insufficient in amount. On the other hand, 
the principal respondent, the appellant in the 11th appeal, 
alleged that the allowance was extravagant and appealed on 
that ground. The first of these two questions is concluded by 
authority. It is settled in accordance with a ruling of this Board 
that when impartible property passes by survivorship from one 
line to another, it devolves not on the coparcener nearest in 
blood, but on the nearest coparcener of the senior line—a position 
held by the principal respondent (Naraganti v. Venkatachala- 
pati(*)). As regards the second of these two questions, it is 
sufficient to say that it is not the practice of this Board to inter- ~ 
fere in a question as to the amount of maintenance.’ That is a 
matter with which the Courts in India are better qualified to deal. 
° The history of the Palayams, or Polliams, of Southern India 
is set out in the Fifth Report of the Select Committee 
on the affairs of the East India Company. It is there stated that . 
the Carnatic Poligars “ were originally no more than officers of 
police to whom was committed the protection of a given portion 
of country; headmen of villages, or public servants of other 
descriptions, whose actual condition had become changed to that 
of military rulers during those revolutions of power in the Deccan 

(1) [1880] I. L. R., 4 Mad. 250. 3 
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- which had everywhere contributed to the usurpation of authority Privy Covnoi, 







andn no fart more than in the southern division of, the Penin- os. 
sula.” In his connection it may be convenient to refer to the ore 
judgment in the*case of Naragunty Lutchmeedavamah v. Ven- Pee A 


7)? where the following passage occurs :— v. 
Jained in Wilson’s Glossary to be ‘a tract of country sub- Kacrt Yova, 
ject tq a petty chifftain.’ In speaking of Poligars he describes them as having » ae ee 
been originally petty chieftains, occupying usually tracts of hill or forest, sub-  aygong ghten. 
ject to pay tribute and service to the paramount State, but s8ldom.paying either, 

and more or less independent, but as having at present, since the subjugation 

of the country by tite East India Company, subsided into peaceable landholders. 

This corresponds with the account read at the Bar from the Report of the Select 
Committee on the Affairs of India in 1812. A Polliam is in the nature ofa 

Raj ; it may belong to an undivided family, but it is not the subject of partition, 

it can be held by only one member of the family at a time, who is styled the 
Poligar, the other members of the family being entitled to a maintenance or 
allowance put of the estate.” 

It is not disputed that the estate which is the subject of the 
present litigation was in its origin impartible. The High Court, 
confirming the finding of the District Judge, expressed the opinion 
that there could be “no doubt that the Palayam was, up to 1765, 
held by one member of the family only, not being subject to the 
ordinary rule of Hindu law.” ; 

Between the year 1765 and the establishment of British ryle 
in 1801, the fortunes of the family were of a very varied character. 
Throughout these troublous times, in turmoil or warfare, some- 
times successful rebels, sometimes outcastes or exiles, the Poli- 
gars of Udayarpalayam maintained or asserted their claim to the 
possession of their ancestral estate. 

The first act of the British Government after the cession of 
the Carnatic was to issue a proclamation addressed to the Zamin- 
dars, Jageerdars, Poligars, and inhabitants of the Carnatic, invit- 
ing them “to a ready and cheerful obedience to the authority of 
the Company, ina confident assurance of enjoying under the , 
protection @f public and defined laws every just amd ascertained 
civil right, with a free exercise of the religious institutions and 
domestic usages of their ancestors.” Ps 

In a Government Order of the 17th of July, 1802, after refer- 
ring to a report of the Collector of Trichinopoly on the Poligars 
of that Province, it is stated that, having regard to the acts of 
sovereign authority which had been exercised by the late Nabob 
in the frequent resumption of the lands of the Poligars, no claim e 
could baestablished by them, supported either by long possession 
or prescriptive right; and that, while admitting the injustice of 
(2) (1861) 9 M. I. A., 66, 85, 
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vy Couso. the Nabob’s acts, it resulted that the expectations that might - 


190% have been formed by the Poligars must have been rgised on the 
— foundation of, the lenity and moderation of the Britfsh Govern- 
ae , ment. At the same time they expressed their ihtentfon of adher- 


v. ing tg the principles set forth in the Proclamatiengf December, 
sont Yuva. 4801. 


Lord . “ Then followed a long period during which the Government 
aenaghten. were apparentlyecollecting information and considering the best 
mode of settling the Province consistently with their declared 
intentions. During this period of suspense the Poligars, includ- 
ing the Poligar of Udayarpalayam, received an allowance of 10 
per cent. on the net revenue of their respective Palayams, calcu- 
lated from the day the Carnatic was ceded to the Company. The 
Poligars themselves were taken into counsel by the Government, 
or at any rate directions were given that their views on, the pro- 
posed arrangements should be ascertained. 


It appears from an extract from the proceedings of the Board of 
Revenue of the 12th of May, 1814, that the Poligars had been 
given to understand that it was intended to restore them to the 
management of their Palayams under a new arrangement of the 

P conditions by which they formerly held them. The Board, 
hawever, observed that on further reflection they were induced 
to consider that the restoration of the Poligars to the manage- 
ment of their Palayams would be-impolitic for many reasons, the 
principal of which were the known incapacity of the Poligars 
ta manage such extensive tracts of country, and the confusion, 
ruin, and distress in which their failure would involve, not 
only the Poligars themselves, but inhabitants and ryots of the 
Palayams. With the view therefore of effecting a more judi- 
cious arrangement without departing from the intention com- 
municated to them as above mentioned, in as far as immedi- 

, ate interests of the Poligars were connected with that intention, 
the Board intimated that they would be inclined to ‘recommend 
the Government to grant to each Poligar such a number of 

° villages as on an average would be equivalent to the benefit 
expected to be derived under the zemindari tenure. 

It was ultimately determined that the villages to be granted 
to the Poligars should be made over on zemindari tenure, bearing 
a small Jumma in preference to that of Jagheer, as contemplated 
by the Government in 1814, in order that the character and 
rights of the Poligars might be better defined by a Sanud-i- 
Milkeat Istimrar. 
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Accordingly, on the 23d December 1817, a Sannud in com- Privy Covom: 
mon*form was granted to Rengappa, the Poligar of Udayar- 2905. 
palayam, cdnferring upon him the rights of a zemindar under —~ 
, Regulation XV’ of 1802, in 65 villages named in the Sannud. oe i 
The Sannud Yas expresssd to be granted in lieu of all former Ey 
privileges. IÑ declared that the grantee continuing to perform Kaom Yova. 
the specified stipulations, and to perform the duties of allegiance f . Lord 
to the British Government, its laws and regulatians, was thereby Macnaghten. 
authorised and empowered to hold in perpetuity to his heirs, dies 
_ successors, and» assigns at the permanent assessment therein 
“named the zerpindari of Udayarpalayam. 

It only remains to notice that from the date of the grant of the 
Sannud to the present time the zemindari has uniformly been 
enjoyed as an impartible estate. 

In these circumstances the Court of Appeal has held, and 
their Lordships think rightly, that the estate is impartible, and 
descendible according to the rules of primogeniture. 

There are two propositions which appear to their Lordships 
to be well-established and to be decisive on the point. 

In the first place it is clear, as observed by Sir Riowarps 
Covos, in the case of Srimantu Raja Yarlagadda Mallikarjuna 
v. Srimantu Raja Yarlagadda Durga (1) that “the questign 
whether an estate is subject to the ordinary Hindu law of succes- 
sion, or descends according to the rule of primogeniture must 
be decided in each case according to the evidence given in it.” 
And secondly, it must be taken to be settled that the acceptangg 
of a Sannud in common form under Regulation XXV of 1802 
does not of itself and apart from other circumstances avail to 
alter the succession to an hereditary estate. 

The zemindari of Udayarpalayam represents the ancient 
Palayam of Udayar, and although for political reasons the estate 
has been circumscribed in extent, it is clear that it was granted 
and accepted as equivalent in value to the ancient Palayam. 
On the cession of the Carnatic the British Government assured 
the Poligars, of whom the Poligar of Udayar was one, that they e 
would enjoy every just and ascertained civil right, with a free 
exercise of the religious institutions and domestic usages of 
their ancestors. To this assurance’ the Government over and 
over again expressed a determination to adhere, although they 
deliberated long, and reconsidered their views more than once 
as to the precise arrangements to be made for the settlement 
of the country and the restoration of the Poligars. 

(1) £1890} 17 I. A. 134, 144. 
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Abadi. 


Dedication of§—for permanent roligi- 
ous» purposes—See VILLAGE ABADI, 2 
A. L. J. R., 27. 


Abetment of theft.——See EVIDENCE, 
No. 11, 2 A. L. J. R., 53. 


Acts, e 
(1) IMPERIAL ACTS. 


(2) LooareActs. 
(1) IMPERIAL ACTS. 


Act XXXV of 1858 [Lunacy (Dis- 
trict Court.)]—sections 9, 10, 23— 
“Lunatic’—Evidence to prove lienacy— 
Appointment of guardian. 


Before a guardian can be appointed 
of an alleged lunatic under Act No. 
XXXV of 1858, it must be found in due 
course of law that the latter is of un- 
sound mind and incapable of managing 
his affairs. It is not enough to find 
that he is of undeveloped mind or in- 
capable of managing a large estate, 
pbutit must be shown that he is subject 
to delusions.—RAMESHWAR TIWARI v. 
NAGESHWAR TIWARI, 2 A. L. J. R., 154. 

Act VI of 1864 (Whipping).—ss. 2, 
8—Whipping in addition to imprison- 
ment—Previous conviction—Rules of 
August 14, 1897, rule 39A. 

A person convicted under section 
457, Indian Penal Code, cannot be 
punished with whipping in addition to 
imprisonment, if he has not been pre- 
viously convicted either of the same 
offence or of any offence falling under 
the same group of offences specified in 
section 2, Act VI of 1864. 


A petition of appeal may be dealt 
with in revision where no appeal lies 
under the law.---GasJu v. THE KING- 
EMPEROR, 2 A. J. J. R., 178. 


Act III of 1887 (Gambling).—-ss. 
1 and 3—common gaming house— profit 
or gain'—or otherwise howsoever’. 


The accused played in a house a 
game called the French’ Croquet, in 
which, according to the finding of the 
Magistrate, there were enormons odds 
for them to win. Held that the house 
occupied by the accused was a com- 
mon gaming house as defined in Act 
No. IW of 1867. The words in the de- 
finition ‘or otherwise howsoever’, can- 
not be regarded as restricting the 
profit or gain of the owner or oceupi- 
er of thg house to proflt or gain in a 
manner @jusdem generis with what pre- 
cedes those words.—-ABDUL SATTAR, V. 
EMPEROR, 2 A. L.J. R., 414. 


ACTS (IMPERIAL) —continwed.” 


Act IV of 1869 (Indian Divorce.) 
Sections 17, 57—Decree nisi—Pcft- 
tionen’s adultery—Re-marriage before 
conformation ofslecree—Bona fide mis- 
take—Discretion. 


Under section 57, Indian Divorce 
Act, if a divorcee re-marries before a 
period of six months from the date of 
the order of the High Court confirm- 
ing the decree for dissolution of mar- , 
riage made by a District Judge has - 
expired, the form of marriage gone 
through is a mere nullity. 


Semble—where the divorcee goes 
through such a form of marriage in 
entire ignorance of law and in the 
bona fide belief that she had been re- 
lieved hy the decree nisi from her 
former marriage and was entitled to 
remarry, such conduct may be over- 
looked and the decree nisi confirmed 
in her favour. 


Case where the High Court in the 
exercise of its discretion refused to 
confirm a decree for dissolution of 
marriage on tbe ground thaf the 
petitioner herself had been guilty of. 
adultery and there was little doubt 
but that the parties were in collusion 
in wishing to be divorced. AILEEN 
nia v. W. Crawson, 2, A. L.J. Ra 


Act I of 1872—Sce EVIDENOE Act. 
Act IX of 1872—See CONTRACT Act. 


‘Act VIL of 1873 (Northern India 
Canal and Drainage). S. 45—Re- 
sistance to a Naib Nazir—Distraint 
for canal dues under Act—Order for 
distraint not formally drawn up—Penal 
Code, s. 186. See Penal Code, No. 2 
A. L. J. R, 219. 


Act I! of 1877 (Specific Relief Act ) 
—See Sproiric RELIEF Act (I or 1877). 


Act Ill of 1877.—See REGISTRATION 
Act, 


Act XV of 1877.—See LIMITATION 
Act. 

Act IV of 1882.—Sece TRANSFER OF 
PROPERTY ACT. 

Act VI of 1882 (Companles). 
Sections 58, 147, 169—Appeal—Notice 
of intention to appeal—Proper Court 
to give notice, 

Section 58 of the Indian Companies 
Act provides for the rectification of 
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AoTs (IMPERIAL.)—continued. 


Aor VI or 1882 (Companies) —conld. |, SUCOESSION CERTIFICATE 


an error in the register of sharehold- 
ers during the continuance of a Com- 
pany. By section 147 of the Act a 
Court is empowered when a company 
is in liquidatiou to make orders under 
tee circumstances set oufin section 
58. Notice of an appeal under sec- 
tion 169 of the Indian,Companies Act 
should be given to the opposite party 
through the Appellate Court and not 
through the Court whose order is 
sought to be appealed against. ANAND 
SARUP v. SULTAN SINGE, 2, A. L. J. R.o 
311. 

Act IX of 1887 (PROVINCIAL SMALL 
Cause COURTS). 

—Art. 38, sch. ii, Civil Procedure 
Code (Act XIV of 1882), sections 584, 
586—suit cognizable in a Small Cause 
Court—no second appeal. 


Article 38 of schedule ii to the Pro- 
vincial Small Cause Courts Act refers 
to a suit which is both in form and 
substance a suit for maintenance. 

Plaintifi’s mother had entered into a 
compromise under which the defend- 
ant agreed to pay her Rs. 30 a year in 
lieu of her foregoing her claim to mu- 
tation of names. Plaintiff sued to re- 
coverghe amount due to his mother. 

Held that the suit was of the nature 
cognizable in a Court of Small Causes, 
and consequently no second appeal 


lay. MAHADEO Rat v. Deo NARAIN Ral, 


2, A. L. J. R., 697. 

XI! of 1887 (BENGAL, ASSAM and 
N.-W. P. CIVIL Courts Act)—ss. 17, 21— 
Jurisdiction—Transfer of area. 

A certain area was included in the 
Saharanpur Judgeship. After the pass- 
ing of a decree by the Court of Sub- 
ordinate Judge, the area to a portion 
of which the decree related, was 
transferred by a Gevernment Notifica- 
tion to the Meerut Judgeship. Held 
that under section 17 of the Bengal, 
N.-W. P., and Assam Civil Courts Act, 
an appeal from such decree was cog- 
nizable by the Court of the District 
Judge of Meerut. The word “case” 
in that section includes a suit, and an 
appeal is a “proceeding” in relation 
to a case. Section 21 must be read 
subject to other provisions of the Act, 
including section 17. ALLAHDIA BEGAM 
y. KESRI Mat, 2, A. L. J. R, 576. 

Act VII of 1889 (Succession CERTIFI- 
OATS). 

(1) S. 1, cl. 4—Wil of a Hindu tes- 
tator—Right of devisee to apply for 
certificate—No Probate or letters of 
administration obtained. 





Section 1, clauses4, Act “VII of 1889, 
bars an application for £ succession 
certificate in respect a debt to 
which a right can be fstablished by 
probate or letters of fadministration 
under the Indian Sudbession Act, or 
the Hindu Wills Act. The last portion 
of the clause refers to a will to which 
either of these two Acts applies. Con- 
sequently where a Hindu testator re- 
siding in the United Provinces has 
left a will, there is nothing to pre- 
clude the devisee fromapplying for a 
succession certificate to collect the 
debts.of the deceased. JANNA KUAR 
v. DAULAT Rat, 2 A. L. J. R., 126. 


(2) S. 7, clause ( 3)—Summary en- 
quiry as to title. 

Proceedings undey the Sugcession 
Certificate Act arc summary proceed- 
ings, and the Judge is not called upon 
to enter into and decide the rights of 
the parties as if he were trying a suit. 
But to pass a sound judicial decision 
he is bound at all events to enter into 
some inquiry, and to base his decision 
upon prima facie evidence with which 
he is sufficiently satisfied. BALMA- 
hie v. KUNDAN Kuan, 2, A. L. J. R, 


(8) 5. 19—order granting certifi- 
cate conditional on furnishing security 
—not appealable. 


Where a certificate is granted condi- 
tional on the applicant’s furnishing 
security, no appeal lies under section 
19 from such order, 


Per RICHARDS, J. (dubitante)—Where 
the order of the District Court grants 
the applicant a right to obtain eerti- 
ficate on the furnishing of security, 
but no time is fixed within which it 
should be furnished, nor are the con- 
sequences that should follow upon 
failure to do so set forth, the order 
falls within section 19 of the Act. The 
order which the Legislature intended 
to be appealable was the decision of 
the Court as to who was or was not 
the propor person to be granted a cer- 
tificate and not the question whether 
or not that person should within defi- 
nite or indefinite period furnish secu- 
rity. GAURI Durr v. Marera,2 A. L. 
J. R., 606. 

Act Vill of 1890--See GUARDIANS AND 
WARDS AOT. 

Act ! of 1894—Lanp AcqQuismion 
ACT. 

(1) S. 6,9, 11, 15, 18, 46~piScedure 
—Declaration—enquiry wider section 
40—no notice to the owner—~—award— 
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Aor (Imp 
LAND Acgiusrrion Act—concld. 


)—concluded. 


proceedings beforesCollector, adminis- 
trative—suit to set aside. 


Whee enqùirf under section 40 was 
held without notice to the owner and 
in his ebeehecg that the declara- 
tion under section 6 of the Act was 
not void upon that ground. 


The proceedings of the Collector 
under section 9 of the Act No. I of 
1894, leading tg an award are not 
judicial out administrative, and the 
award in which the enquiry results 
is merely a degision binding only the 
Collector as to which sum shall be 
tendered to the owner. The Collector, 
conducting the enquiry and making 
the award, is justified in availing 
himself of information supplied to 
him without the knowledge of the 
owner and which was not disclosed at 
the enquiry. BZRA v. THE SECRETARY 
of STATE FOR INDIA IN COUNCIL, 2 A. D. 
J. Re, 771. 

(2) S. 18—petition asking for refer- 
ence sent by post—in time—reference 
made—refusal of Judge to consider— 
Revision. 


The land of the applicant was ac- 
quired by Government, and certain 
compensation was awarded. She re- 
ceived the compensation under protest 
and sent a petition by post, asking 
that the mattor be referred to the 
Judge. This application reached the 
Collector within time and he referred 
the matter to the Judge as desired. 
The Judge refused to consider the ap- 
plication on the ground that it was 
sent by post. Held that the Collector 
having received the application and 
acted upon it and made the reference, 
it was the duty of the Judge to pro- 
ceed with the reference, and in refus- 
ing to do so, the Judge had failed to 
exercise the jurisdiction vested in him 
by law. SHIVA SUNDARI Dast v. COL- 
LECTOR OF @AWNPORE, 2 A. L. J. R., 784. 


Act V of 1898—See CRIMINAL PRO- 
OEDURE CODE. 

Act II of 1899 See Stamp Act. 

(2) Acts (Local). 

Act XIX of 1873 (N. W. P. and 
Oudh Land Revenue Act.) 

(1) S. 77—Application for fixing 
yent—Order passed thereon after the 
passing of the new Act III of 1901— 
Subsequent suit for arrears of rent 

* for a period prior to the order—Effect 
of the trder—See Act UI or 1901, 
(N.-W. P. AND OUDE), No. 1, 2 A.L.J. 
R., 206, 
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Acts (LooaL)—continued. 


¢ N-W. P. & OUDE LAND REVENUE Act. 


—continued, . 

(2) S.188—question of proprietary 
right. 

The objection that the &pplicants 
for partition though proprietors, are 
not entitled to obtain a partitign 
of their shares, is an objection that 
raises a question of proprietary right 
within the meaning of section 113 of 
the Land Revenue Act. ABU MUHAM- 
MAD v. KANIZ Pizza, 2 A. L. J. R., 682. 


Act XII of 1881 (North-West Pro- 
vinces Rent Act.) 


(1) S. 9—Sale of ex-proprietary 
tenure—purehase by a third party— 
Pending appeal by judgment debtor— 
Purchaser's rights. 


The interest of Z in a grove was 
attached in execution ofa decree. Z 
objected to the sale on the ground 
that it was his ex-proprietary tenure. 
The objection was overruled. The 
property was sold and purchased by 
K. Inthe meantime Z had preferred 
an appeal which was decreed and the 
grove was declared to be Z’s ex-pro- 
prietary tenure. Z brought the pre- 
sent suit for a declaration of his right 
on the ground that the purchaser had 
acquired nothing. 


Held that section 9 of the Now. P; 
Rent Act forbids the sale of the right 
of an ex-proprietary tenant in exe- 
cution of a decree. If such interest 
is sold, the purchaser takes nothing 
by his purchase and the ex-propyie- 
tary tenant can maintaina su@for a 
declaration of his right. Kurart RAM 
v. ZAHUR ALI KHAN, 2 A. L. J. R., 858. 


(2) S. 9—Occupaney tenant—mort- 
gage by—tenancy determined—new 
lease to Mortgagees. See mortgage, 
Redemption. No. 14,2 A. L. J. R., 588. 


(3) 8.42, continuation of proceed- 
ings after passing of Tenancy Act, 
See Act II of 1901 (local), No. 14, 2 
A. L. J. R., 644. 

(4) S. 98—Act II of 1901 (Agra 
Tenancy), S. 201—Effect of repealing 
Act ona pending appeal—Suit for 
profits in a Revenue Court—Effect of 
the appellate decree in the Civil Court 
in that suit as to title—Subsequent 
suit in Oil Cowrt as to title—Res 
judicata. 


An appeal pending at the time when 
a repealing Act comes into force, is 
not affected thereby. Section 201 of 
the N.-W.P. Tenancy Act, 1901, is 
not applicable to an appeal against a 
decree for profits filed under Act XII 
of 1881, and a suit brought in the 
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Civil Courts by the defeated party for 

a declaration that he was the owner 

of the share in respect of which the 

decree for profits had been passed is 

not a suit under clause (3) of that 
sation. 


The decision of the appellate Court 
in a suit brought in the Court of Re- 
venue under section 93 of Act No. XII 
of 1881, although it is the decision of a 
Civil Court, has no higher effect than 
if it were the decision of the Court 
of first instance, that is, of the Reve- 
nue Court ; consequently, the decision 
of that Court ona question of title is 
no bar to the maintenance ofa suit 
brought in the Civil Court for the 
determination of the plaintiff's pro- 
prietary title. INAYAT ALI KHAN v. 
MURAD ALI Kian, 2 A. L. J. R., 283. 


(5) S. 93 (a)—Rent must be agreed 
upon or fixed by order of Court.—Right 
of suit. 

In the case of agricultural tenants, 
if the landholder wishes to get rent 
for the period of tenancy, he must 
either come to an agreement with the 
tenant as to the rent to be paid or 
get the rent fixed by means of an 
application under Act XII of 1881. 
This principle has been settled by 
the course of rulings of the High 
Court. MANNI TIWARI v. RAJ KUMAR 
LAL, 2 A, L. J. R 1. - 


Act | of 1909 (N.-W. P. & Oudh 
Muritajpalities. 

(1) S.47—Contract by the Board— 
writing essential—Resolution accept- 
ing a tender—not a binding contract— 
Indian Contract Act (No. IX of 1872), 
ss. 23, 65 and 70, 72, 76. 


A Municipality invited tenders for 
the supply of ballast and accepted 
the appellants’ tender by a resolution 
of a meeting properly convened. It 
received some ballast from the appel- 
lants and paid for it, but refused to 
accept the rest. The appellants sued 
for damages. 


Held that a contract or an agree- 
ment is not binding on a Municipality 
unless it is reduced to writing. An 
agreement entered into with a Muni- 
cipality not having been committed 
to writing and signed as required by 
section 47 of the N.-W. P. Municipali- 
ties Act cannot form the basis of a 
suit notwithstanding any goods are 
supplied in pursuance of it. RADHA 
‘KRISHNA AND OTHERS V. THE MUNICIPAL 
BOARD OF BENARES, 2 A. L. J. R., 821. 
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Acts (LOCAL.)—continued 


N.-W. P. & OupH MUNICIPALITES Act. 
—conld. 

(2) S. 69 (2)—Offence under special 
Act. of 

Where an offence is an offencd under 
a special Act, the guilt of the accused 
ought to be strictly @roved. ABDUL 
GHANI v. KNG-EMPEROR, 2A. L. J. RB, 
411, 

(3) Ss. 90 and 91—Right of action— 
Municipal Board acting within statu- 
tory powers—powers ef Civil Court to 
question Acts of Municipalities. 


Where a Municipal® Board, acting 
under its statutory powers, ordered 
the course of a drain which it consi- 
dered it to be prejudicial to health 
and public comfort to be diverted, 
held that the Civil Court had no power 
to disturb the order of the Municipal 
Board, which had powers to pass or- 
ders with regard to drains, under 
Sections 90 and 91of Act No. I of 1900. 
Ifa Municipal Board assumes a power 
or authority which the law has not 
given, its action can be challenged by 
a suit in a Civil Court, but if it con- 
fines itself within its statutory powers, 
the exercise of its powers cannot 
be questioned in civil suit. ABDUL 
AZIZ v. THE CHAIRMAN, MUNIOIPAL 
BOARD, Prnipurr—2 À. L. J. R., 222, 

(4) S. 167—Cuattle trespass—Trespuss 
to land—Punitive enactment, interpre- 
tation of-—Duty of Magistrates inflict- 
ing small sentences, 

The scope of section 167, Act I of 
1900, is clearly to prevent danger, 
alarm or annoyance to any person. To 
read it as applying to injury to land 
is gross misinterpretation. : 

A punitive enactment must always 
be strictly construed. 


Magistrates inflicting small senten- 
ces should be most careful to avoid 
an injury that cannot he repaired— 
PATANDIN V. KInG-EMPEROR, 2A. L.J. 
R., 26. 


Act If of 1901 (N.W.P. Tenancy)— 


(1) S.20—Occupancy tenant—Mort- 
gage by—tenancy determined—New 
lease to mortgage. See, Mortgage, Re- 
demption, No. 14, 2 A. L. J. R., 583. 


(2) Ss. 25, 31, 56, 58, 63, 196—Rent 
Act (XII of 1881)—Sub-lease of occu- 
pancy holding for 25 years—Voidable 
at landholder’s instance—Landlord and 
tenant—Ejectment—Indian Contract 
Act (IX of 1872), section 56. s 


A sub-lease or an agreemeift.to sub- 
let made by an occupancy tenant in 
contravention of section 25, NW. P. 


~@ 


t 


‘a 


4. 
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AOTS (W0AL.)-—continued. 


N.-W. P. TENANOY AOT. —continued. 
eo 


Tenancy Act, is aot void, but merely 
voidable at the suit of the landholder. 
Where such a quit has failed, the sub- 
lessee’is entitled to rely upon it and 
eject a subsequent transferee from his 
lessor. The ygevious lease deprives a 
lessor of any right to execute a second 
sub-lease in favour of a third party, 
and the latter, even though he takes 
in ignorance of the first lease, cannot 
resist the priog lessee's claim for pos- 
session, 


The provisions of sections 56, 58 
and 63, N.-W. P. Tenancy Act, refer to 
eases where the relation of landholder 
and tenant exists between the parties. 


A plea that a suit had been institu- 
ted in wrong Court cannot be enter- 
tained for. the first time in second 
appeal? Vide section 196, N.-W. P. 
Tenancy Act. LALU Ram v. THAKUR 
Das, 2 A. L. J. R., 156. 


(8) Ss. 58, 199—See RES JUDIOATA, 
No. 9,2 A. L. J. R., 334. 


(4) S. 76—See Section 193 supra. 


(5) Ss. 79 and 81—Zemindar letting 
occupancy holding of a deceased tenant 
toa third person—Suit by the heirs of 
tenant—Limitation, 


Where on the death of an occupancy 
tenant the zamindar let the holding to 
a third person who obtained posses- 
sion, the remedy of the heirs of the 
tenant (or their representatives) is by 
a suit under section 79 of the Act to 
which the person in possession ought 
to be made a defendant. Where such 
suit is brought more than 8 months 
after dispossession it must be dis- 
missed. Ram LAL v. CHUNNI LAL, 2 A. 
L. J. R., 69. 


(6) Ss. 88 and 85—Landlord and 
tenaunt—Surrender, notice of. 


The appellants, tenants, applied to 
the Tahsjidar to serve a notice of 
surrender on the respondent zamindar, 
but they did not state that they had 
already sent a notice of their intention 
to surrender to the landholder, and 
that he had refused to accept it. 


Held that the notice served by the 
Tahsildar on the landholder in com- 
pliance with the application of the 
tenant was not a good notice within 
the meaning of section 85 of the Agra 
Tenancy Act. The Tahsildar had no 
authority to effect service of such 
notice upon the landlord unless he had 
refus@ to accept a notice under sec- 
tion 83. SUMERA v. PIARE LAL, 2 A. L. 
J. R., 665. 


Aots (LOCAL)—-continued, 
N.-W. P. Tenancy Act—continued. 


(7) S. 87—“érect or re-erect”, 
meaning of —Canvus screens—offeice. 


The Municipal Act is aneAct which 
encroaches on the rights of the sub- 
ject as regards property. The re- 
cognised rule of interpretation in such, 
a case is that any words contained 
in it should be interpreted if possi- 
ble, so as to respect such rights. The 
word ‘erect’ in section 87 of Act I 
of 1900 is never used except with some 
idea of permanence attached to it and 
the ‘addition’ contemplated in sec- 
tion 3, clause (9), is an addition of 
structures of permanence and utility. 
Act I of 1900 does not refer to material 
of such temporary and flimsy quality as 
canvas and sirki and any person enclos- 
ing a space with kanaats is guilty of 
no offence, 


If the intention of the Municipality, 
under the rules framed by it under 
clause 2, section 87, was to hold per- 
sous enclosing a space with canvas 
screens as offender, then the rule was 
ultra vires, KAMTA NATH v. CHAIRMAN, 
MUNICIPAL BOARD, ALLAHABAD, 2 A. L. 
J. R., 676. 


(8) S.-184—Power of Amin to ad- 
journ sale—Obstruction at agjourned 
sale--Penal Code, section 184, offence 
under. 


A sale held under provisions of 
Chapter IX, N.-W. P. Tenancy Act, 
cannot be postponed on the ground 
that there are no bidders. Poa does 
the law authorise an adjournffint of the 
sale beyond the next day or the next 
market day. The only section which 
provides for a postponement is section 
134, and it requires an application by 
the defaulter. Itis the duty of the 
distrainer to see that bidders are pre- 
sent at a sale, and if none, are present 
(semble) the distraint falls through. 
EMPEROR v. TARA SINGH, 2 A. L. JaR., 
128. 


(9) S.176.—See s. 193 SUPRA. 


@ 


(10) Ss. 177—185—Powers of Board e 


of Revenue—Revision—appeal to the 
Judge. 


The Board of Revenue has no power 
to interfere in revision in cases in 
which appeals lie to the Civil Court. 
Where the Board professing to act 
under the provisions of section 185 of 
the Tenancy Act set aside an order of 
an Assistant Collector in a case in 
appeal lay to the Judge, held that the 
order was ultra vires and did not 
authorise the Assistant Collector to 
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re-hear the case. NARAINI v. PARSANNI, 
2A. L. J. R. 331. 


(11) S. e177 (e.)—Question of pro- 
prietary title—Appeal to District 
Judge. 

+ Where in a suit for ejectment in the 

Rent Court the defendant pleads that 
he has proprietary rights in the land 
and has paid neither rent nor revenue, 
and the Court of first intance finds 
that he has held the land rent-free, 
held that an appeal lay to the District 
Judge under section 177, clause e, 
Tenancy Act. RAT BAHADUR v. JASO- 
DI, 2 A. L. J. R., 786. 


(12) Ss. 177 (e), 195.—Question of 
proprietary title--Occupancy holding 
or khudkasht—Appeal to District 
Judge. 


Where the plaintifis in an ejectment 
suit in the Revenue Court claimed to 
be oceupancy tenants of certain land 
and the defendant zamindar claimed 
the same as his khudkasht ; held that a 
question of proprietary title was in 
issue, and the appeal lay to the Dis- 
trict Court. Though there was no 
denial of the defendant's proprietary 
interes in the property, there was 
denial that by virtue of proprietorship 
he held possession of the land in suit. 
Ta CHAND v. SHAMLA, 2 A, L. J. Ru 
176. 


(18) Ss. 177—195.—Order of Collec- 
tor setti aside sale under s. 312, O. 
P. Code—order setting aside sale as 
void ab initio—Civ. Pro. Code, s, 244 
—Appeal. 


« 


No appeal lies in the Civil Court or 
the Board of Revenue against an order 
of the Collector passed under section 
812, Code of Civil Procedure. But 
where the Collector sets aside a sale 
asevoid ab initio, his order must be 
looked upon as one passed under sec- 
tion 244, Code of Civil Procedure. It 
will therefore have the force of a 
“decree”, and an appeal will lie 
against it to the Civil Court. MUHAN- 
MAD YUSOF ALI KWAN v. HASAN FATIMA, 
2 A. L. J. R., 180. 


(14) Ss. 193, 76, N.-W. P. Rent Act— 
(No. XII of 1881), section 42, award un- 
der—Suit on award—Treated as an 
application for execution—Continua- 
tion of proceedings. 

Appellant, zemindar J, obtained an 
order under Act No. XII of 1881, for 
ejectinent of the respondent and offe r- 
ed to purchase the crops. An award 





Aots (LOCAL)— continned. 
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was made under section 42 of that Act, 
by which the respondent was awarded 
a certain sum of money. By thig time 
the N.-W. P. Tenancy Act (No. II of 
1901) had come into force; but the 
respondent, instead of @xecuting the 
decree upon the award, brought a suit 
for recovery of the sum awarded, as 
was provided for under the old Act. 
Held that the suit may be regarded as 
a continuation of the pyoceedings com- 
menced under section 42 of Act XII of 
1881. Heid further that gaving regard 
to the provisions of section 193 of the 
N.-W. P. Tenancy Act, the suit may 
also be properly regarded as an appli- 
cation for execution. JHABBA LAL v. 
CHANDI PRASAD, 2 A. L. J, R., 644. 


(15) Ss. 198, 197 (1)—Dismissal of 
suit for default—Second suit for same 
count—Procedure of appellate Court— 
Civ, Pro. Code, s. 103. 


Asuitin a Revenue Court having 
been dismissed on the ground of ab- 
sence of the plaintiff in the presence 
of the defendant, there is no course 
open to the Court except to dismiss a 
second suit under section 103, Code of 
Civil Procedure, which is rendered 
applicable to proceedings under the 
New Tenancy Act by section 198 of 
that Act. 


, section 197, clause 1, of N.-W. P. 
Tenancy Act requires an Appellate 
Court to dispose of an appeal, if it has 
before it all the materials necessary 
for the determination of the suit, as if 
it has been instituted in the right 
Court. MUSAMMAT MAJID-UN-NISSA V. 
MOHAMMAD HAMID ALL KHAN, 2 A. L. 
J. R, 118. 


(16) Ss. 196, 197—District Judge's 
powers of remand, 


So long as the decision of the Court 
in which a suit has been jpstituted, 
whether made rightly or wrongly, is a 
decision from which an appeal lies to 
the District Judge, the appellate Court 
not having materials before it for the 
final disposal of the appeal is em- 
powered under section 197 sub-section 
9, N.-W. P. Tenancy Act, to remand 
the case to any Court which it consi- 
ders competent to try it.” BADAM 
SINGH v. MUSAMMAT SABTA Kua, 2 A. 
L. J. R., 119. 


(17) S. 20i—Applicability of, to a 
pending appeal when the suit wgs filed 
under the repealed Act—See Att XII 
of 1881 (N-W. P.), No. 4, 2 A. L. J. Ru 
283. 


A 
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Aots (L&cAL)—continued. 


Act lil of 1901 (N.~W. P. & Oudh 
Land Revenue). e 


e 
(1) Ss. 3, 87 and 91—Act XIX of 1873, 
section 77—Procgedings commenced un- 
der a repealed Act. 


An application for assessment, of 
rent of an ex-pfoprietary holding was 
made to a Settlement Officer before 
Act No. III of 1901 came into force. 
The order fixing the rent was passed 
after the Act came to operation. Ina 
subsequent suit for arrears of rent for 
a period prior to the date of the order, 
the defendant# contended that under 
section 77 of Act XIX of 1873, the or- 
der of the Settlement Officer operated 
from the month of July following it, 
and the said order could not havea 
retrospective effect as it would have 
if made under section 91 of Act No. III 
of 1901. ° Held that the order must be 
deemed to have been passed under Act. 
No. IIT of 1901 and the defendant was 
liable under section 91 to pay rent 
from the date when he became an ex- 
proprietary tenant. BANWARI LAL v. 
BALDEO PRASAD, 2 A. L. J. R., 208. 


(2) S. 106, application by co-sharers 
under—Necessity for verification— 
ae PENAL CODE, No. 3,2 A. L. J. R., 


Administration-Suit.—Priority of 
sale in due course of administration 
over sale in execution of a decree—Lis 
pendens—Purchase, effect of, from a 
residuary legatee or heir, pending ad- 
ministration. 


‘Where the estate of a deceased per- 
son is under administration by the 
Court. or out of Court, a purchaser 
from a residuary legatee or heir buys 
subject to any disposition which has 
been or may be made of the deceas- 
ed's estate in due course of adminis- 
tration. The right of the residuary 
legatee or heir is only to share in the 
ultimate r@idue which may remain 
for final distribution after all the 
liabilities of the estate, including the 
expenses of administration, have been 
satisfied. CHUTTERPUT SINGH v. MA- 
nad BAHADUR SINGA, 2A. L. J. Ro 


Adverse Possesson, 


(1) SeeLambardar, 2 A. L. J. R., 107. 

(2) Actionin ejectment—Suit for re- 

denption—Plaintif to prove subsisting 

o title--Adverse possession-—-Presumption 
—Burdey of proof. 


Where the defendants are admittedly 
in possession and have been found to 


L 
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be in possession for over twelve years, 
and they deny the plaintiff's title to 
possession and plead limitation, it is 
for the plaintifis to prove not only 
that they have a title to thes property 
in question but also that the title 
subsists at the date of the suit. 


In a suit for redemption the plfin- 
tiffs have to prove the existence of a 
subsisting mortgage which they are 
entitled to redeem. MUSANIR Ral v. 
MUSAMMAT LAGAN BARTA Kuar, 2 A. 
L. J. Rọ, 62. 


Advocate. 
See MISCONDUCT. 


Agreement. 


Not to partition—how far binding on 
heirs—See partition, {2 A. L. J. Ry 
652. 


Agricultural Tenant. 


Suit against, for arrears of ront— 
Conditions for maintenance of suit-— 
See Act XII of 1881 (Local). No.5, 2 
À. L. J. Ra 1. 


Alluvian and Diluvian. 
See Riparian Rights. 


Appeal. d 
1. CIVIL. 
2. CRIMINAL. 
8. SECOND APPEAL. 


@) Givil. 2 


—Benamidar— Appeal bye bena- 
mi, transaction, No. 3, 2 A. L. J. R., 702. 


(1) Civil Procedure Code (XIV of 
1882), sections 491, 497, 588—Imuproper 
attachment before judgment—Award of 
compensation. 


No appeal lies under section 588 
from an order passed under section 
491 of the Code of Civil Procedure. * 


The words “no other such orders” 
in the opening of section 588 and the 
omission of orders under section 491 
therefrom lead to the inference that 
the legislature expressly excludes a 
right of appeal in respect of such 
orders. The mere fact that an order 
under section 491 is embodied in the 
decree does not make it form part of 
the decree so as to render section 
540 applicable. Lok NATH v, AMIR 
SINGA, 2 A. L. J. R., 602. 


(2) Appellate Court—Remand, 
power to—Suit under N. W. P. Tenancy 
Act, II of 1901. See Act IX of 1901 


. (Local), No. 16, 2 A. L, J. R., 119. 
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s 

(3) Casein which a petition of—was 
treated as a petition for revision. 
Gopu Ram v. Suras Mat, 2 A. L. J. 
R., 18. 

(4) Deeree for foreclosure—Appeal 
against portion of decree—Bxecution 
of appellate decree—Application for 


. or®er absolute—Starting point of limi- 


tation—See LIMITATION AOT, 2 A. L. 
J. R., 180. (F. B) ° 


(5) In proceedings under the Tenan- 
ey Act (N.-W. P. Tenancy), where the 
oceupancy holding of a certain land 
is in dispute, the appeal lies to the 
District Judge and not to the Commis- 
sioner, the matter coming under s. 
177, cl. (e) of the Act. See Act H of 
1901 (Local), No. 12,2 A. L. J. R., 176. 


(6) Where question of proprietory 
title raised. See- Aor IT of 1901, No. 11, 
2 A. L. J. R., 786. 


(7) Certificate granted on appli- 
eant’s furnishing security. Succession 
Certificate Act. See Act (Imperial) VII 
of 1889, No. 3,2 A. L. J. R., 606. 


(8) Order of Collector setting aside 
sale under séction 12, C. P. Code— 
order setting aside sale as void ab ini- 
tio—Civil Pro. Code, s. 244, See Act 
IL of 1901 (Local), No. 13,2 A. L. J. R., 
180. 4 


(9) Valuation of—Redemption-suit 
appeal regarding a portion of amount 
payable under decree for redemption 
-—Court-fee—See Court-Frss Aor (VII 
of 1870), No.1, 2 A. L. J. R., 105. 


(10) Where the appellate Court finds 
that in proceedings under the N.-W. 
P. Tenancy Act, the Court of first ins- 
tance has failed to pass an order under 
section 202 of the Act, as it ought to 
have done, the appellate Court, should, 
in remanding the case, to the lower 
Court, give instructions to pass the 
order whieh it ought to have passed 
ig the first instance. See Act II of 
1901 (LocaL), No. 1, 2 A. L. J. R., 176. 


(11) Practice—order in execution— 
application of judgment-debtor to de- 
molish certain building—jurisdiction 
of Courts—Revision. - 


The plaintiff having obtained a dec- 
ree restraining the defendant from 
interfering in certain work that he 
was erecting upon his land, began and 
completed the buildings. The judg- 
ment-debtor, thinking that the decree- 
holder had encroached upon his land, 
put in an application praying for 
demolition of certain portions of that 
building, The Courts below enter- 
tained the application under section 


APPEAL (CIVIL.)—conchide 


244, Civil Procedure Code, and ordefed 
&emolition. Held that the application 
being one which cotild not be enter- 
tained under section 244, no appeal 
lay. DEBI Das v. AAs Husain. 2 A. L. ` 
J. R., 749. 


(12) No—from order | har to file 
an award of arbitratidn—Submisston 
to arbitration without intervention of 


| Court—See CIVIL PROCEDURE CODE, 


No. 37, 2 A. L. J. R., 450. 


(13) No—from a dgcree passed in 
terms of an award—See CIVIL PRO- 
CEDURE CODE—No. 32,2 4. L. J. R., 498, 


©) Criminal. 


(1) Conviction of European British 
Subject—omission to claim trial by 
jury, effect—See CRIMINAL PRO. CODE, 
No, 20,2 A. L. J. R., 20. $ 


(2) Ss. 188, 406 Criminal Procedure 
Code (Act V of 1898),—Security for 
keeping the peace—no right of appect. 


Section 404 of the Code not having 
provided for an appeal except as un- 
der the Code, there is no right of ap- 
peal from an order to furnish security 
for keeping the peace: section 406 
having provided for such a right only 
in the case of an order to furnish 
security for good behaviour. In the 
matter óf CHET Ram. 2 A. L. J. R., 716. 


(3) Petition of—when to be treated 
as one for revision—See ACT VI or 
1864 (WHEPNG), 2 A. L. J. R., 178. 


(8) Second Appeal. 


(1) Suit for maintenance——See 
SMALL CAUSE COURTS ACT, PROVINCIAL. 
2 A.L. J. R., 697, $ 


(2) Impossible findings of lower 
Courts—Hight Court's powers of inter- 
ference—See Praorion, (CIVIL CASE), 
No. 1, 2 A. L. J. R., 27. 


(8) A plea that a suit was filed in a 
wrong Court, cannot, for tl® first time, 
be raised in second appeal. See ACT 
ae 1901 (Local), No.2, 2 A. L. J. RB, 

5 S . 


(4) Exercise of discretion by lower 
Court—Arbitrary exercise of discre- 
tion—Maintainability of second ap- 
peal—See Civ. Pro. Cone, No. 43,2 A. 
L. J. R., 455. 


Arbitration, 


(1) The validity of an award of arbi- 
tration depends on its completion 
and signature by the arbitrafors and 
not on its being filed in Court—See 
Civ. Pro. CODE, No, 35,2 A. L., J. Re, 201. 


Wy 


ARBITRATION—concluded. 
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(2) Reference to arbitration—Award 
—Decree-—Appeal-Second submission, 
effect of—infructuous arbitration—Or- 
der of remand gpa. 


In suit to recover money the parties 
referred the matter to arbitration. An 
award was mle and a decree passed 
in the terms thereof, the Court of first 
instance having overruled all objec- 
tions to the validity of the award. 
Upon appeal to the District Judge on 
the ground that there was no valid 
award in law, the parties agreed to 
refer the matter to a fresh arbitration. 
The second submission having proved 
infruetuous, and the suit having been 
remanded for trial on the merits ; held 
that the effect of the agreement to 
refer the matter to fresh arbitration 
was that the decree and the award 
upon which the decree had been found- 
ed, were both set aside and could not 
be regarded as subsisting; the course 
open to the Judge was either to try 
the case on the merits or to refer 
the matter to arbitration. The Court 
adopted the latter course, and the 
arbitration having proved infructuous, 
the only other course open to the 
Court was to remand the case for trial 
on the merits. RAHIM BAKHSH v. RAM 
Nata, 2 A. L. J. R., 477. 


Bengal, Assam and N.-W. P. Civil 
Courts Act. See Acts (IMPERIAL) XII 
oF 1887. 


Benami Transaction. 


(1) Estoppel— --Equity——Benamidar, 
sale by—Beneficial owner bound to make 
representations good. 


Where the owner of certain immove- 
able property after having executed a 
fictitious sale-deed thereof in favour of 
some persons, brings about a sale of the 
same by these ostensible vendees in 
favour of a third party, who purchases 
the property for consideration upon 
representations made to him by the 
real owner, the latter will be preclud- 
ed from setting up his title against 
the second purchaser, and the sale te 
him will have the effect of conveying 
to him the interests of the actual 
owner. TULSI RAM v. MUTSADDI Lan, 
2 A. L. J. Rọ 97. 


(2)—Suit by certified purchaser at 
Court-sale in execution of a decree— 
Defendant, in possession, may plead 
certified purchaser to be benamidar— 
See CIVIL Procepurn Copr, No. 28, 
2 A, L. 8. Ro 111. 


(8) Benamidar—beneficial 
l right of appeal by, 


owner— 


3 
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A benamidar mgy sue in his own 
name on behalf of the beneficial owner. 
It necessarily follows that a benamidar 
can appeal on behalf of the beneficial 
owner. BACHCHUv. GAJADHAR. 2 A. L. 
J. R., 702. 


Board of Revenue. -Powers of— 
to interfere, in revision, with orders 
of Assistant COlector in execution 
under Act II of 1901—See Aor II of 
1901 (Local), No. 10,2 A. L. J. R., 3831. 


Burden of Proof. 
(1) Fraud—kuowledge of. 


Where a man has committed a fraud 
and has got property thereby, itis for 
him to show affirmatively that the 
plaintiff had knowledge of the fraud 
at a time which is too remote to allow 
him to bring the suit. SUKH Lat v. 
MADHURI PRASAD, 2 A. L. J. R., 350. 


(2) Decree, execution of—attachment 
and sale of certain property as judg- 
ment debtor’s—Ancestral property— 
Hindu law—Burden of proof. 


In an application for execution of 
a decree obtained against a Hindu 
father by attachment and sale of 
certain property, the sons objected 
that they having succeeded to the 
property by right of survivorship, the 
decree could not be executed. The 
lower Court found the property was 
the self-acquired property of the 
father. Held, that whether the pro- 
perty was joint ancestral property 
or was self-acquired property of the 
father, the burden lay upon the sons 
to establish either fact. HEMNATH 
v. JANKI RAI, 2 A. L. J. R., 658. 


(8) A resumed muafi-holder, claiming 
the right of pre-emption as co-sharer 
in a village within the terms of the 
Wajib-ul-arz relating to that village, 
must prove that he is a co-sharer and 
eau exercise the privileges of a co- 
sharer. See PRE-EMPTION, No. 28, 2 
A.L. J. Ro 145. 


(4) Suit for possession—Sec AD- 
VERSE POSSESSION, 2 A. L. J. R., 62. 
See also, MORTGAGE (REDEMPTION), No. 
10, 2 A. L. J. R., 62. 


Certified purchaser --Suit by real 
owner against—for declaration of title, 
dismissed as barred by S. 317, Civil 
Procedure Code—Subsequent suit by 
—against real owner for profits—Res 
judicata, applicability of rule of— 
See Res JUDICATA, No, 28, 2, A. L. J. R., 
111. 
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Charge.— 


1.—Crvm Law. 
2.—CRIMINAL Law. 


1. (Civ LAW). 


(1) Of unpaid vendor—See TRANS- 
FER OF PROPERTY Aor (IV of 1882) No. 
, Wey A. L. J. Ro 879. 


2. (CRIMINAL Law.) , 


Withdrawal of—order of acquittal 
recorded on the charge by the Magis- 
trate—See CRIMINAL PROCEDURE CODE, 
No. 22,2 A. L. J. R., 30. 


Cheating, 

(1) By omitting to mention the exis- 
tence of a prior mortgage on a certain 
property sold to a third party—See 
Prenat CODE, No. 5,2 A. L. J. R., 268. 


Civil Procedure Code (XIV of 
1882.) 


(1) S. 2.—Proceedings by the Court, 
in the exercise of its inherent power 
to punish for contempt, do not come 
under s. 244; and an order passed 
therein is not a ‘decree’ within the 
meaning of s.2, GODU RAM v. SURAJ 
MAL, 2 A. L. J. R., 16 and 18. 


(2) Ss. 2, 244, 622—* Decree”—Order 
to punish for contempt—Revision— 
Jurisd&tion. 

Proceedings by the Court in the 
exercise of its inherent power to pun- 
ish for contempt do not come under 
section 244, Civil Procedure Code, and 
an, order passed therein is not a 
“deereg” within the meaning of the 
definition in section 2. 


A Court has no jurisdiction to order 
a person, who has collected debts in 
defiance of the orders of the Court, to 
pay anything beyond the actual debts 
collected by him from the debtors 
whose debts had been attached. He 
cannot be directed to pay into Court 
the costs he had reeciyed to recoup 
his own expenses in instituting suits 
and executing decrees against those 
debtors. Where a Court has jurisdic- 
tion over a matter, whether it exer- 
cises its jurisdiction rightly or wrong- 
ly, the High Court cannot interfere. 

Case in which a petition of appeal 
was treated as a petition in revision. 
Gopu RAM v. SURAJ Mat, 2 A. L. J. R., 
18. 

(8) S. 18, applicability of, to appli- 
cations under s. 90 of the Transfer of 
Property Act—See TRANSFER OF PRO- 
PERTY ACT, No, 23, 2 A. L. J. R., 379. 


(4) S. 18—Res judicata—occupancy 


holding, sale of—objection not raised in : 
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wit—not entertainable in execufion 
epartment—Sale proclamation, parti- 
culars of. iJ 
The interest of a permanent tenure 
holder (istamrari pattadar) is £ berit- 
able and transferable interest and 
therefore liable to attaghment and sale 
under a decree. . 


A consent decree was passed for 
sale of certain holdings as held by the 
judgment-debtor on a permanent 
tenure. The decree,was put under 
execution and the judgment-debtor 
pleaded that the holdjngs were his 
occupancy holdings and were not 
saleable in execution of decree. 


Held (per curiam) that the principle 
of section 18, Code of Civil Procedure, 
applied that the judgment-debtor, 
having had in the suit an opportunity 
of putting forward a defence, that the 
sale of the holding was prohibited by 
law and having failed to raise that 
question in the suit, the’ Court execut- 
ing the decree could not entertain that 
question. 


Per Borkrrr, J. If the Court exe- 
cuting a decree is of opinion that the 
property which is ordered to be sold 
was the occupancy holding of the 
judgment-debtor, it should enter that 
fact in clause (e) of the proclamation 
of sale issued under the provisions of 
section 287, Civil Procedure Code, as 
a warning to intending purchasers. 
If that, which is sold is an occupancy 
holding, the purchaser of it acquires, 
by his purchase, no interest in that 
holding ; the purchase is not binding 
on the land-holder, and the occupancy 
tenant, whose interest has been sold 
cannot by reason of section 56 pf the 
Rent Act be ejected otherwise than 
in accordance with the provisions of 
the local Tenancy Act, No. Il of 1901. 
BASDEO PRASAD V. JUTHAN RAM, 2 A. L. 
J. R., 401. 


(5) Ss. 18 and 48—See Res judicata, 
No. 11, 2 A. L. J. R., 842. ° 


(6) S. 13—-application of—applica- 
tion under s. 90, Act No. IV of 1882— 
Sce TRANFER OF PROPERTY ACT, No. 23, 
2 A. L. J. Rọ, 379. 


(7) Ss. 82, 872, 647—-Execution 
appeal—Auction-purchaser after insti- 
tution of appeal arrayed as respondent, 


The terms of section 32, Civil Pro- 
cedure Code, are very wide and em- 
power the Court at any time either 
upon or without application to orders 
that the name of any persah, whose 
presence before the Court may be 
necessary, be added in order to enable 


Wt 
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CIVIL PROCEDURE CopE.—continued. 
thè Court effectually and completely 


to adjudicate upon and settle all tite! 


questions involved. 


Where a question arose in the exe- 
cutiow departmént as to the nature of 
the property sought to be sold by the 
decree-holder, and after the institu- 
tion of an apfealin the High Court 
the property was sold by the execu- 
tion Court; held that the auction-pur- 
chaser should be allowed to defend 
his interests by his name being added 
as a party in the array of respondents 
to the appeal in the High Court. ATT- 
MAD ALI Vv. ASLAHABAD BANK, 2 A. L. 
J. R., 516. 


(8) S. 87-—“not 
ing of. 

The words “not resident” in section 
87, Civil Procedure Code, signify a 
person swho is not at the time, when 
some act is done by his agent, present 
within the jurisdiction of the Court.— 
DAMODAR Das v. INAYAT HUSAN, 2 A. 
L. J. R., 626, 


(9) Ss. 48, 875—Suit based on com- 
promise not barred. 


Where a suit for possession was 
based on a compromise which did not 
expressly reserve a right of suit in 
future, the plaintiff would not be 
barred under section 48 of Code of 
Civil Procedure of the right arising 
out of the deed of compromise. PAR- 
SANNI v, NARAINI, 2 A. L. J. R., 680. 


(10) S. 118—Statement made under 
—Not to be regarded as deposition. 


Section 118 was a provision merely 
to enable the Court to ascertain what 
were the questions in controversy 
between the parties and was not in- 
tended. to be in substitution for regular 
examination on oath. 


Any statement made by a party while 
being examined under that section, 
was binding only on the person who 
made the statement. JANKI PRASAD v. 
ARKU LAL, 2 A. L. J. R., 777. 


(11) §. 2086—Application for amend- 
ment of order absolute, not a step in 
aid of execution—See EXECUTION oF 
DEOREE, No. 15, 2 A. L. J. R., 287. 


(12) Ss. 206, 244—Limitation Act 
(XIV of 1877), schedule ii, articles 178, 
179—Excess recovered by decrce-holder 
—Decree subsequently amended—Judg- 
ment-debtor’s application for restitu- 
tion—* Right to apply.” 


e Adecreeas actually drawn up award- 
ed a larger sum tothe decree-holder 
than what the judgment made payable. 
The decree was executed and the 


resident ”—-meun- 
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amount specified therein realised by # 


the decree-holder, more than three 
years after the decree was amended 
at the instance of the judgment-debtor. 


Held that under section 244, Code of 
Civil Procedure, the judgment-debtor 
was entitled to apply for restitution 
of the amount which had in exeefion. 
of the decree been realised in excess, 
Article 178, sthedule ii, Limitation 
Act would govern such an application, 
and the right to apply accrue only 
when the decree was amended. Before 
that date any application for refund 
would be inconsistent with the terns 
of decree as it then stood. HARNAM 
CHANDER y. MUHAMMAD YAWAR KHAN, 
2 A. L. J. R., 169. 


(13) S. 244, Decree—Declaration or 
ingunctiou—Coustructions by deeree- 
holder—Executing Court not entitled 
to order demolition. 


Where the effect of a decree is to 
declare the plaiutifi’s right to build 
over a certain area and probibit the 
defendant from interfering with such 
right, if the decree-holder makes any 
constructions contrary to the right 
which the decree has declared, that 
is a matter which does not relate to 
the execution, discharge or satisfac- 
tion of the decree, and the Court has 
no power to enter into it in eXecution 
proceedings. If the decree-holder 
has exceeded his rights, the judgment- 
debtor should seek remedy by suit, 
SAUDAGAR Mat v. GOPI, 2 A.L.J. R., 


(14) S. 244— Execution of “decree— 
Sale in execution—Application to set 
aside sale on the ground of fraud. 


An application to set aside a sale on 
the ground of fraud, can be made un- 
der section 244 of the Code of Civil 
Procedure even after the confirmation 
of sale. WAHID-UN-NISSA Y. GIRDHARI, 
2 A. L. J. R., 489. 


e 

(15) S. 244—Proceedings by the 

Court, in the exercise of its inherent 

power, to punish for contempt, see 

section 2, GODU Ram v. SURAJ Mat, 
2 A. L. J. R, 16 and 18. 


(16) S. 244 - Decree for sale against 
Hindu father—Suit by son—Injunction 
taken out to stay sale of 14 biswas— 
Sale carried out and confirmed—Suit 
by mortgagor to set aside—not main- 
tainable. 


Two persons mortgaged their pro- 
perty (4 bis.) to appellants who obtain- 
ed a decree for sale. The sons of mort- 
gagors brought a suit for exemption 
of their share. They obtained an 
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@ injunction for staying the sale with 


@ 


the exception of 13 biswas. But 1} 
biswas were sold and sale confirmed. 
The claim of one of the sons was 
decreed apd one biswa was exempted 
from sale. The mortgagors brought 
this suit to set aside the sale of 4 
bisyras, held during the pendency of 
* their sons’ suit. 


Held, that the sgle having been held 
under an order absolute which was in 
full force, the fact that the sale was 
held during the pendency of a tempo- 
vary injunction did not render the sale 
ab initio void. 

Held, further that the remedy, if 
any, of the mortgagors, judgment-deb- 
tors, was by an application and not by 
a suit. HIMMAT SINGH v. HARDAYAL 
SINGH, 2 A. L. J. R., 694. 


(17) Ss. 244 and 312—The order of a 
Collector setting aside an execution- 
sale as void ab initio, in a proceeding 
under the Tenancy Act, must be con- 
sidered as one passed under s. 244, 
and not under s. 312, ©. P. C., and, as 
such, an appeal will lie to the District 
Judge. See Aor II or 1901 (LOCAL) 
No, 13, 2 A. L. J. R., 180. 


(18) Ss. 244, 8311-—Ancestral property 
—Auction sale—Allegation of fraud. 

Held, that an application to have a 
sale set aside on the ground of fraud 
can be made under s. 244 of the Code 
even after the confirmation of tho 
sale. WAHID-UN-NISSA V. GIRDHARI, 2 
A. Gd. R., 469. 


(19) Si 248.—Execution of decree— 
Notice under Limitation. 


A notice under section 248 of the 
Code of Civil Procedure was issued 
upon an application for execution, 
which was clearly time-barred as 
being more than three years beyond 
the date of the decree and nothing 
fyrther was done, till a second appli- 
cation was made for execution of the 
decree. The second application was 
within three years from the date of 
the first, but the judgment-debtor 
raised the objection that the execu- 
tion had become time-barred, when 
the first application was made. KAM- 
MAL SINGH v. LARATITI, 2 A. L. J. R., 67. 


(20) S. 257a—Sanction of Court— 
Mortgage executed without permission 
to discharge the decree—Agreement up- 
held. 


Where parties without the sanction 
of the Court enter into an agreement, 
the effect of which is not merely to 
suspend but to discharge the decree, 
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e 
the agreement so made does not off@nd 


t against the provisions of section 257A 


of the Code of Civil Procedure. MA- 
HARAJA OF VIZIANAGRAM V. NIRANJAN 
MUKERII, 2 A. L. J. Rig 683. 


(21) S. 257a.—Instalment decree 
overdue instalments accepted after 
decree for instalment# superseded— 
Effect of. See LIMITATION Act, No. 14, 
2 A. L. J. R., 828. 


(22) Ss. 276, 278 ~Sale of property 
which was under attackment—Appeal— 
Sale voidable—Suit for partition— 
Defence—no attachmeng—Application 
for execution uot barred. 


A purchaser of property while it is 
under an attachment is representative 
of the judgment-debtor and is entitled 
to appeal against an order passed for 
sale of property purchased by him. 
LALJIMAL v. NAND KISHORE, 4. L. R. 
19 All, 382, referred to. 


A obtained a decree for money 
against B and attached several vil- 
lages. While under attachment the 
share in one of the villages was sold 
by B to C, who applied for partition 
of that share. A, who was also a co- 
sharer, resisted partition, alleging 
that he was in adverse possession for 
over 12 years. That suit was dismiss- 
ed. He then attached the share as 
the property of his judgment-debtor. 
Held that the decree in the former 
suit did not bar the decree-holder 
from claiming the share in dispute as 
the property of his judgment-debtor. 

A sale of property which is under 
attachment is not void but voidable 
at the option of the attaching credi- 
tor alone if he wishes to proceed 
against that property. In a.suit, 
therefore, not brought by the creditor 
as such against the purchaser, the 
plea that the sale is voidable is not 
one which the plaintiff might and 
ough to raise. KAMAL NAIN v. Sat 
NARAN, 2 A. L. J. R. 265. 


(23) Ss. 278, 2838—Attdchment of 
property—Iutervenoi—Execution sale 
—Limitation. 


Where intervenors claimed a share 
of attached property under section 
246, Act VITI of 1859, the Court had to 
determine the respective shares of the 
debtor and the intervenors and sell 
the debtor’s definite share only. If 
the Court omitted to do so and sold 
undefined rights and interests, there 
was no decision under section 246, 


and the intervenors were not bound e 


to institute a regular suit within one 
year. UDIT NARAIN SINGH v, MURTAZA 
KHAN, 2 A. L, J. R., 178, 
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24) S. 283—Necessary parties—See 
Parties, No. 1,2 A. L, J. R., 491. 


e 

(25) S. 287—Ekcecution-sale—Notice 

‘to judgment-debtor— Enquiry whether 

propesty auceséral or non-cicestral— 

Ex parte order—Application to set 
aside sale, 


Rule I of Che rules regarding the 
sale of land published under notifica- 
tion 671, dated 21st August, 1880, lays 
down that every Civil Court shall 
ascertain from the judgment-debtor 
whether the lfnd to be sold or any 
portion of it is ancestral land, and, 
after hearing the objections of the 
decree-holder, shall come to a decision, 
and if it comes to a decision that the 
land or any portion of the land is 
ancestral, shall tranfer the proceed- 
ings to the Collector of the District 
in which the property is situate. In 
this cãse, upon the affidavit of the 
decree-holder, notice was served upon 
the judgmenj-debtor, and upon report 
from the Collector that the property 
to be sold was not ancestral, it was 
sold as such by the Civil Court. The 
jadgment-debtor subsequently appear- 
ed and objected that the sale was 
void, the property being ancestral. 
The District Judge found that a por- 
tion of the property was ancestral, 
and set aside the sale. Held, that the 
sale was rightly set aside, as the Civil, 
Court, in acting upon the affidavit of 
the decree-holder, had reversed the 
order laid down in the rule. The 
object of the rules was to prevent the 
sale of ancestral land by any Court 
other than the Collector, and they 
contemplated and directed a full and 
proper enquiry. In carrying out the 
sale of ancestral property, the Civil 
Court grasped at a jurisdiction not 
vested in it. The mere fact of the 
property or part of it being ancestral 
was sufficient per se to oust the juris- 
diction of the Civil Court. BEHARI 
SINGH v. Mcuxar SINGA, 2A. L. J. R. 
448. e 


(26) S. 810A—“Person whose im- 
moveable property has been sold”—Sec- 
tion 622—no revision lies. 


S mortgaged certain property. In 
a guit for sale the mortgagee implead- 
ed R and two others as defendants 
because they purported to claim the 
property adversely to S. The proper- 
ty was sold and purchased by K. R 
thereupon applied under section 310A 
of the Code to have the sale set aside. 
The application was rejected. 


Hel@, that the application was right- 
ly rejected, 


ovo 
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Per BANERJI, J.-elt is not every 
judgment-debtor who can under that 
section apply to have the sale set 
aside, but only those judgment-debtors 
whose property has been sold in ac- 
cordance with the provisiens of tho 
Code. The object of that section is 
to aflord the person whose property 
has been sold, a chance of relievieg it, 
from the effect of the sale. No one 
except that peson or persons deriv- 
ing title from him can come in under 
the section. The auction-purchaser 
has by his purchase stepped into the 
shoes of the judgment-debtor whose 
property has been sold, and if he has 
made a bargain, he is not bound to 
give up the property to any judgment- 
debtor who may offer to pay the 
amounts mentioned in the section. 
The Court is not bound to exercise the 
direction given to it by section 622 in 
every case. 

Per RICHARDS, J.—It is impossible to 
give a very strict interpretation to 
section 310A, and to hold that only 
those persons who have an absolutely 
perfect title as against all the world, 
can claim the benefit of this section. 
Also quere, whether it is possible for 
a mortgagee who has thought fit to 
make a person a defendant to the 
mortgage suit to say that he has not 
sufficient interest in the pipperty to 
claim the benefit of section 810A. An 
auction purchaser cannot be in a 
better position than the mortgagee. 
But the lower Court here did not fail 
to exercise a jurisdiction vested in it 
by law, nor dit it act in the exevcise 
of the jurisdiction illegally. Ram 
SINGH v. SALIG Ram, 2 A. D.J. R., 711, 


(27) Ss. °818, 815—-Contribution— 
Mortgage—Execution sule—Judgment- 
debtors saleable interest in part of the 
property sold—Auction purchaser's 
remedy. 


An auction purchaser buys the pro- 
perty with all risks and all defects in 
the judgment-debtor's title, except as 
provided by sections 313 and 815, Civil 

rocedure Code; and in the absence 
of fraud his only remedy is to recover 
back his purchase money where it is 
found that the judgment-deltor had 
no saleable interest in the property 
at all, and he cannot by suit, any more 
than by application, obtaina refund 
in proportion to the extent to which 
the judgment-debtor had no interest, 
The rule of caveat emptor applies, and 
ifthe auction purchaser is deprived 
of a portion of the property purchased, 
he cannot sue the owners of such 
portion for contribution, simply be- 
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cause the propert? was sold in execu- 
® tion of a decree on a mortgage and 
the mortgage had béen discharged by 
the sale. Shanto Chandra Mukerji v. 
Nainsukh, 1. L. R., 23 All., 855, referred 
to. MUHAMMAD RAHMAT-ULLAH V. 
BAOHCHO, 2 A. L. J. Ru 244, 


(28) S. 817—Suit by certified pwr- 
chaser—Person in possession may set 
up the plea that the plaintif was a 
benami purchaser. 


Held that a suit by a certified pur- 
chaser against the person in possession 
ean be defended on the ground that 
the certified purchaser is only a 

, benamidar, GHAZI-UD-DIN Vv. BISHAN 
DAL, 2 A. L. J. R. 111. 


(29) S. 881—Power of Court to try 
question of title—Execution decree— 
Title. 


A Court trying a suit under section 
881, Code of Civil Procedure, must try 
itas a suit for property and deter- 
mine the question of title and not 
merely thatof possession. Maulakhan 
v. Gori Khan, I. L. R., 14 Bom., 627; 
Bapujirao v. Fateh Singh, I. L. R., 22 
Bom. 967, and Rucha Rai v. Purmeshur 
Dayal, 2 N.-W.-P. H. C. R., 252, followed. 
Manip RA v. DWARKA RAI, 2 A. L. J. 
R., 132. z 


(80) S. 875—See Registration Act— 
2 å. L. J. R, 564—suit based on acom- 
promise—See sec. 43 Infra. 2 A. L. J. 
R., 680 


(81p S. 896—Suit for partition—pre- 
liminary deæeree—Commissioner appoint- 
ed to carry out partition by metes and 
bounds—report by the commissioner, 
effect of. 


In a suit for partition a preliminary 
decree was made, but the Court not 
having sufficient information to eflect 
the partition by metes and bounds, 
appointed a commissioner to do the 
sane. The commissioner made a re- 
port, but there were some small mat- 
ters in difference between the parties 
which the Court settled by awarding 

o a certain sum of money not provided 
for by the report to the plaintiff. 


Held, that the Court acted in con- 
travention of the provisions of sec- 
tion 396 of the Code of Civil Procedure 
the course to be adopted by it being, 
after objections heard, either to quash 
the report and issue a new commission 
orto accept it inits entirety. Ina 
suit for partition of immoveable pro- 
perty not paying revenue to Govern- 
ment, the Court may, if it has the 
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. 
necessary information before itè to 
epable it to do so, pass a decree not 
merely declaring the rights of the 
respective parties but actually fixing 
the particular areas og rooms og parts 
of the house of which possession is to 
be given to the parties respectively 
on partition. JANKI PRASAD Y. GAyRi 
SAHAI, 2A. L. J. R., 709. . 


(82) Ss. 462, 506, 522—Awurd—Decree 
—Appeal—submission to arbitration on 
behalf of minors—Leave of Court not 
obtained. : 


A reference to arbitragion was made 
through Court in a suit, some of the 
defendants to which were minors. 
The guardian of the minors as such, 
signed an application under section 
506. The arbitrators made an award, 
in terms of which a decree was passed, 
Held that the decree not being in 
excess of or not in accordance with 
the award, no appeal lay. 


An application made under section 
506 stands on a very different footing 
from the agreement or compromise 
contemplated by section 462. There- 
fore the guardian of the minor parties 
toa suit isnot bound to obtain the 
leave of the Court to make such an 
application, and in the absence of 
fraud or gross negligence on the part 
of the guardian, the minors are bound 
by his consent. HARDEO SAHAI Y. 
GAURI SHANKAR, 2 A. L. J. R., 498, 


(33) S. 491.—Orders under—Appeal 
—See appeal, No. 1, 2 A. L. J. R., 602. 


(84) S. 492—Injunction to party and 
not to Court—contemplates property 
being in danger of waste, 

An injunction under section 492 of 
the Code of Civil Procedure cannot be 
issued to a Court but only to a party, 
and an injunction toa party contem- 
plates that some property, the sub- 
ject-matter of the suit, is in danger of 
being wasted. RaJA-RAM v. DHARAM 
Das, 2 A. L. J. R., 601. . 


(35) Ss. 508, 514,516 & 521—' Mak- 
ing’ and delivery of the award. 


The validity of an award made un- 
der the order of a Court depends upon 
the making of it within the period al- 
lowed, and it is immaterial on what 
date it was filed. 


An award cannot be “ made” till the 
mind of the arbitrator has been de- 
elared, and such declaration requires 
authentication by signature. But in 
section 516, Civil Procedure, the word 
“ made” is used in the untecpnical 
sense. ASAD-UL-LAH v. MUHAMMAD 
Mir, 2 A. L. J. R., 201. 
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(%) Ss. 520, 521, 526—Private 
arbitration—Award— Objection—Court 
should either file ar reject it. 

If a ground of objection such as is 
mentioned in s@ction 520 of the Code 
of Civil Procedure is shown against 
the award passed upon a ‘private arbi- 
tration’ the o&ly course open to the 
Court under section 526 of the Code is 
to reject the application and to refuse 
to file the award. The Court has no 
power to amend a private award or 
remit it for recensideration, but only 
possesses the power to file and enforce 
it or reject its 


In this case the arbitrator placed 
restrictions upon the full enjoyment 
of some portions of the property which 
he allotted to two of the parties; held 
that the arbitrator had determined 
matters which were outside the sub- 
mission, which he was not justified in 
doing, and the application for the fil- 
ing of the award was rejected. Mus- 
TAFA KWAN v. PHULJA BIBI, 2 A. L. J. 
R., 416. 


(87) S. 525-—Award—Submission 
without the intervention of Court— 
Order refusing to fle—No appeal. 

No appeal lies from an order refus- 
ing to file, under section 525 of the 
Code, an award passed upon a submis- 
sion made with the intervention of 
the Court. BASANT LAL v. KUNJI Lat, 
2 A. L. J. R., 450. 

(88) S. 539—Scope of swit—Jurisdic- 
tion of District Judge—Recovery of 
trust property improperly alienated— 
Court-fees, 

There is no good reason for holding 
that under section 539 of the Code of 
Civil Procedure the Cout cannot de- 
termine of what the trust-properties 
consisted or find that particular alien- 
ations of them could not be maintain- 
ed, provided all proper parties are re- 
presented before it. 


Semble, åf transferees or mortgagees 
who have been impleaded in a suit 
instituted under section 5389 do not 
accept the findings of the Court in 
that suit, it may be necessary for the 
trustee appointed by the Court to 
manage the trust-property to institute 
a suit for recovery of possession. 


Semble (per STANLEY, C. J.)—A suib 
for the dismissal of a trustee and for 
recovery of trust property from tho 
hands of a third party to whom the 
same had been improperly alienated 
fell within the scope of secton 689, 


A guft instituted under section 539 
is not ‘a suit in which plaintiffs claim, 
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or claim for themsel%es, possession of 
the trust property. They merely ask 
the Court to vest the trust-property 
in the trustees duly appointed to man- 
age the trust and to take it gut of the 
hands of trustees who have been guilty 
of mismanagement. No change in the 
beneficial ownership is sought. The 
Court has undoubtedly power uffder - 
the section to yest the trust-property 
in the new trustees, and it seems to 
pe reasonably clear that the Court 
may direct a trustee who is being re- 
moved to make over the trust proper- 
ty to the new trustecs. The plaintiffs 
in such a suit carry on the suit for 
the benefit of all persons interested 
in the trust and continue to act as 
plaintiffs until the decree has been 
fully executed. As regards the Court 
fees in many cases the costs of such a 
suit as this fall on the trust estate, 
and that as the decree in such a suit 
works no change in the beneficial 
ownership of the property, it would 
be a hardship to impose on the trust 
estate the payment of the ordinary 
Court-fee payable in respect of a hos- 
tile suit for recovery of land on title. 


Per Buruirr, J.—By section 539 the 
Legislature does not create a new 
class of civil right nor constitute a 
Court empowered to hear suits relat- 
ing to infringements of thos6 rights. 
Were it not for section 539 the class of 
suits which that section makes triable 
by the District Judge only would be 
cognizable by the ordinary subordi- 
nate Courts empowered to hear ori- 
ginal suits. A suit to recover posses- 
sion of immoveable property on title 
(even though it be alleged that the 
property in suit forms part of a wagf 
property and had been improperly 
alienated by the mutwalli) is not a 
suit of the nature specitied in section 
539, and therefore it is not within 
the power of the District Judge, when 
hearing a suit under scction 539, to 
pass a decrece for recovery of poss&s- 
sion of such property. But the plain- 
tiffin such a suit can obtain a direc- 
tion from the District Judge to the 
mutwalli instructing the latter to got 
in the trust property as ascertained 
by the Judge. GHAZZAFFAR HUSAIN v. 
YAWAR HUSAIN, 2 A. L. J. R., 591. 


(39) S. 561—Cross-objections—Right 
to urge against co-respondent, 

Asa general rule, the right of the 
respondent to urge cross-objections 
should be limited to his urging them 
against the appellant, but wherea suit 
had been decided, the suit upon a 
ground common to all the defendants, 
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and one of the defendants appealed 
and the plaintiff filed cross-objections 
against the decree. Held, that inas- 
much as under section 544 of the Civil 
Procedure Code, the Appellate Court 
could modify or set aside the decree 
in favour of all the defendants, the 
whgle case was opened out in appeal, 
* not only between the plaintiff and the 
defendant who had appealed, but also 
as between the plaintiff and other de- 
fendants who had been made respond- 
ents who in the present case were 
necessary parties. ABDUL GHANT v. 
ABDUL MAJD, 2 A. L. J. R., 667. 


(40) S. 562—In proceedings under 
the N.-W. P. Tenancy Act, where the 
Court of first instance has failed to 
pass an order under section 202 of the 
Act, which it ought to have done, the 
appellate Court should, in remanding 
the case to the Court of first instance, 
give instructions to pass the order 
which it ought to have passed in the 
first instance. See Aor lI or 1901 (N.- 
W. P. Tenancy), No. 12,2 A.L.J.R., 176. 

(41) S. 562—* Preliminary point,” 
meaning of. 

The term ‘preliminary point’ is not 
confined to such legal points only as 
may be pleaded in bar of suit, but 
comprehends all such points as may 
have prtyvented the Court from dispos- 
ing of the case on the merits, whether 
such points are pure questions of law 
or pure questions of fact. 


The suit in this case was based on 
anaward. The Court of first instance 
framed four issues out of which it 
tried a portion only of the first and 
dismissed the suit holding the claim 
barred by limitation, as it was of opi- 
nion that the acknowledgment relied 
upon was not genuine. The Court of 
Appeal reversed the finding as to the 
acknowledgment and remanded the 
suit for trial of the issues. 


s Held that the order of remand under 
section 562 of the Code of Civil Pro- 
cedure was right; that the intention 
of the Legislature by amending the 
section by Act No. VII of 1888 was 
that a wider interpretation should be 
put on the section. Mara DIN v. JAM- 
NA Das, 2 A. L. J. R., 685. 


(42) Ss. 584, 586—See Provincial 
Small Cause Courts Act, Art. 38, No. 1, 
2 A. L. J. R., 297. 

(48) S. 584——Diseretion—--Second 
appeal—-Co-sharers—Construction on 
joint land—-Mandatory injunction— 
Special damage. 


Plaintifis and defendants were co- 
sharers. Defondants built upon land 
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which was common land. Plaintiits, 
thereupon, brought a suit for a man- 
datory injunction. The Court of first 
instance granted the injunction, but 
the lower appellate Court, findimte that 
no special damage had occurred and 
the plaintiffs had committed a similar 
wrong before, refused i& Held, that a 
second appeal would lie, although the 
granting of a mandatory injunction 
was a matter of discretion, inasmuch 
as, (1) the defendant having built upon 
common land, the devision appealed 
against was contrary to law as speci- 
fied in the memorandım of appeal 
within the meaning of s. 584 of the 
Code, and (2) the Court below had ex- 
ercised not a judicial, but an arbitra- 
ry, discretion. 


Semble:—It is not the lIaw that, 
where a wrong has been previously 
committed by the plaintiffs, redress 
ought not to be given to them if a 
similar wrong is afterwards commit- 
ted by the defendant. Where a co- 
sharer, who has not acquiesced in such 
construction, to prove special damage. 
RAM BAHADUR PAL v. RAM SHANKAR 
PRASAD PAL, (F. B.) 2 A. L. J. R., 455. 


(44) S. 588—See appeal No. 1. 


(45) S. 622—See section 310A, 2 A. 
L. J. Ra 711. : 


(46) Ss. 622 and 295—-Application 
for rateable distribution—Error in the 
exercise of jurisdiction—Revision— 
High Court, power of. 

By the Court :—Where, in the exer- 
cise of a jurisdiction vested in it, a 
subordinate Court commits an error, it 
is no ground for revision under sec- 
tion 622 of the Code. k 


Per BANERJI, J. :—No application for 
revision under section 622 of the Code 
lies against an order rejecting an ap- 
plication for rateable distribution of 
assets as, under section 295 of the 
Code, the applicant can bwng a regu- 
lar suit. The High Court's power of 
revision should not be exercised when 
another remedy is open to be appli- 
cant. 


Per RICHARDS, J.:—The Court ought 
not to lay down a definite rule that, in 
no case, in which there is another 
remedy open, no matter however in- 
convenient, will it interfere in revi- 
sion. If it were shown that the other 
remedy were so inconvenient as to 
practically amount to no remedy, the 


Court ought to give relief by way of ° 


revision. LacnMI DAYAL v. SR KISHEN 
Das, 2 A. L. J. R., 370. t 


(47) S. 622—Revision. 


Sa 


i INDEX, 


867 





CIVIL PROCEDURE CODE.—concluded. 


Where a Court has jurisdiction over 
a matte whether it exercises such 
jurisdiction righ$ly or wrongly, the 
High Court cannot interfere. JADU 
Raw y SURAJ Mat, 2 A. L. J. R., 18. 


(48)—Ss. 623, 629-—Sufficient cause— 
Order admitting review—Appeal. 

Held (per BAÑERJI, J.) that an appeal 
from an order admitting a review can 
only be brought on the three grounds 
mentioned in section 629, Code of Civil 
Procedure. The insufficiency of the 
reason for whith an application for 
review is admitted is not one of the 
rounds upon “vhich an appeal would 

ie, 


Held (per RICHARDS, J.) that when 
an appeal is dismissed on the ground 
that the Court-fee paid was insuff- 
cient and this was subsequently dis- 
covered, to be a mistake, it was a 
sufficient ground for admitting a 
review and was clearly sufficient 
cause within¢he meaning of section 
623. ALI AKBAR v. KHURSHED ALI, 2 
A. L. J. Rọ 465. 


Co~accused. 


Statements made by—Confession— 
See CONFESSION, No, 1,2 A. L, J. Ru 53. 


Company. 


—Articles of Association—Proxy, 
qualification of—Memorandum of 
Association, alteration of—Act XII 
of 1895. 


Where an Article of Association of 
a corporation provided that, ‘no per- 
son shall be appointed or have autho- 
rity to act as a proxy who is nota 
shave-holder in the Company,’ to cons- 
true it as requiring the person ap- 
pointed to be a share-holder where 
the proxy is signed, is to put too nar- 
row a construction on the words. The 
nomination of an unqualified person 
does not become an appointment until 
he is qualified, and in order to act he 
must be qualified not only when ap- 
pointed bu® when he acts. Where, 
however, the appointment was com- 
plete before the prescribed time and 
the qualification continued when the 
proxy was used, the article was held 
complied with. 


Where a power-of-attorney executed 
by some share-holders of a company 
authorised and appointed certain spe- 
cified persons ‘and all persons who at 
any time during the continuance of 
these powers of attorney may be part- 
ners in the firm of Messrs. Wallace & 

° Co., of Bombay, however that firm may 
be cons@tuted...and in the absence 
from Bombay. of all the said persons, 
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‘then the person or persons for the 
time being holding the procuration of 
the said firm, and managing the said 
business jointly and each of them 
severally’ to vote as proxy for the 
executants at meetings of the Com- 
pany, held that the proxy could be 
used by one whose name had beelyen- , 
tered in a register of proxies kept by 
the Company before the meetings were 
held, and who was a managing partner 
of the firm of Wallace & Co., and a 
share-holder in the Company at the 
time when he used the proxy, though 
he was neither a member of the firm, 
nor a share-holder in the Company 
when the proxy was signed. 


An Article of Association which 
speaks of a ‘named’ person ina proxy 
is satisfied if he is sufficiently deserib- 
ed therein for all business purposes. 
It is only when the proxy is so framed 
that the person intended to use it can- 
not be ascertained that it may be re- 
jected. Tar BOMBAY BURMAH TRAD- 
ING CORPORATION LD. v. DORABJI CUR- 
SETII SHROFF, 2 A, L. J. R., 189. 


Confession. 


(1) Statement made in Court, by 
some of the accused inculpating a co- 
accused but exculpating themselves, 
is not a-——. BISHAN DATT v. KING- 
EMPEROR, 2 A. L. J. Rọ, 58. e 


(2) Statement not implicating the 
deponent not a——and not admissible 
in evidence—See Cr. Pro. CODE, No. 9, 
2 A. L. J. R., 100. 


Construction. 
1—or AOTS. 
2—oF ARTICLES OF ASSOCIATION. 
8—0oF DEEDS. 
4—oF WORDS. 
1.—(oF Aots). 


A punitive enactment must be con- 
strued strictly. KING-EMPEROR Ve 
Patan Din, 2 A. L. J. R., 26 


(N. B.) See the same case, in full, 
under Aor I or 1900 (N.~W. P. & OUDH 
MUNIGIPALITIuS, No. 4). 

2.—(oF ARTIOLES OF ASSOCIATION). 


—of Articles of Association of a 
Company—See Company, 2 A. L. J. Ru 
139. 

3.—(OF DEEDS). 

(1) Wajib-ul-arz—Non-emption of a 
new contract Recital of pre-existing 
custom—Evidence of custom. 

Where, in a Wajib-ul-arz, there is no 
indication of a new contract, as to pre- 
emption, in the pre-emption clauso, 
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the proper .construction of such a 
‘document would be that the pre-emp- 
tion clause was mbrely the recital of 
a pre-emptive custom in force in the 
village. SEWAK SINGH y. GIRJA PANDE, 
2 A. L. JIR. 6. 


(2) Wajib-ul-arz, prepared ab the 
time of partition of a village into 
two mahals, maintaining the custom 
of pre-emption recorded in the settle- 
ment wajib-wl-are—See PRE-EMPTION, 
No. 9,2 A. L. J. R., 261. 


. (8) of deed of—See Hindu Law, 
gift, 2 A. L. J. Rẹ 810. 


(4) Wakf—Construction. See Mu- 
HAMMADAN Law No. 7, 2 A. L. J. Ra 
513. 


4.—(oF WORDS). 


—of the words ‘in future’ ina Wajib- 
ul-arz relating to pre-emption—See 
PRE-EMPTION, No. 16,2 A. L. J. R., 6. 


Contempt of Court. 


(1) Proceedings, by a Court, in the 
exercise of its inherent power to 
punish for contempt, do not come un- 
‘der section 244, nor under the term 
‘decree’ in section 2 of the Civil Pro- 
cedure Code. GODU RAM v. SURAJMAL, 
2A. LJ. Ro 18. 


(2) .Taking out of Court debt attach- 
ed by it andin its custody. 


Any person taking, out of Court, a 
debt attached by it and so in its cus- 
totly, is guilty of contempt of Court. 
GODU RAM v. SuRAIMAL, 2 A. L. J. Re 
16. 


Contract. 


— Specific performance of —right to— 
Failure of consideration—Estoppel— 
Unsuccessful attempt to rescind agree~ 
ment—See SPECIFIC PERFORMANCE, 
gA L. J. R. 81. 


Co ntract Act. 


(1) Ss. 65, 70 and 72—Seo Aor I or 
19C0 (N.-W. P. and OuDH MUNICIPALI- 
TIES), No. 1, 2A. L. J. R. 821. 


(2) S. 128—Principal debtor and 
surety—Security bond, construction 
of—* Arrears of rent’—Appropriation 
of payments—Interest discharged first. 

Ordinarily the liability of a surety 
is co-extensive with that of the prin- 
cipal debtor. But where a security 
bond was given for “arrears of rent” 
only held that the surety was not 
liable for interest on the arrears. 


; INVENA i 
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MAHARAJA OF BENARES v. HAR NARAIN, 
ZA, L. J. R. 585. , 


(8) S. 230—Hindu Law—Ancestral 
firm—Manager’s right to contract and 
suc—Interest. . . 


Where the managing partners of an 
ancestral trading firm enter into a 
contract, without discl@ing the names 
of the other members of the partner- 
ship, it is competent for them to sue 
on the contract without impleading 
the undisclosed members of the firm. 


Where there is an implied agree- 
ment between the parties that interest 
would be chargeable if foods were not 
paid for on delivery, reasonable inter- 
est should be allowed. GopaL Das 
De AN v. BADRI NATH, 2 A. L. 

. Ruy 3. 


Contribution. z 


Suit for—Time at which the proper- 
ty to be valued for the purpose of 
contribution—Date of execution of 
mortgage and not the date of pur- 
chase—See TRANSFER OF PROPERTY 
Act, No, 11,2 A. L. J. R., 307. 


Co-sharers, 


(1) All the—in a village need not 
join in making an application for par- 
tition under section 106 of Act III of 
1901 (U. P.), nox does the application 
require verification—See PENAL CODE, 
No. 8,2 A. L. J. R., 208. 


(2) Sale by Government—See PRE- 
EMPTION, No, 2,2 A. L. J. R., 787. 


(8) Joint Property—Ouster of one 
by another—Joint possessiou—Forn of 
decree. 


Where one co-sharer sues his co- 
sharers for joint possession of a land, 
his cause of action being wrongful 
ouster by the defendants; held that 
he is entitled to joint possession of 
the landin suit. The decree should 
declare that the plaintif is entitled 
to joint possession of the land in suit ; 
that the defendants are not entitled to 
exclude him from possession, and it 
should also contain an injunction 
restraining the defendant from dealing 
with the land in suit by cultivating 
it or by letting it to tenants, or by 
recovering its rent and profits to. the 
exclusion of the plaintifl without his 
previous consent. MUSAMMAT NANNHI 
D vy. DACLAT SINGH, 2 A. L. J. R.o, 

56. 


Court. e 


Duty of—in the appoinipient of 
guardian-—Feelings of Parents— 


we 
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Minor's twishes and welfare— See 
GUARDIANS AND Warps Act (VIII or 
1890), No. 1, 2 A. È. J. R., 81. 


Discretion ofg—in refusing specific 
performance—See SPECIFIC RELIEF ACT, 
2 A. L. J. R., 405. 


Čourt-fee. ° 
Payment of—on cases under section 
589 Civ. P. C.—See Civ. Pro. CODE, 
section 539, No, 38, 2 A, L. J. R., 591. 
e 


(Vil of 1870.) 


@) S. 7, cl. 9—Redemption-suit— 
Appeal for a portion of the amownt— 
Fee payable, 


The plaintiffs obtained a decree for 
redemption on payment of Rs. 1,155. 
Considering that the amount exceeded 
that properly payable by Rs. 288, they 
appealed and valued the appeal at Rs. 
288, paying Court-fee on that amount. 


Held, (1) that section 7, cl. 9, is only 
applicable to suits and not to appeals ; 


(2) that in the case of an appeal in 
a suit for redemption if the subject- 
matter of the appeal can be deter- 
mined, appellant is bound to pay a 
Court-fee on the amount ascertained 
to be the value of the subject-matter 
of the appeal. NEPAL RAI v. DEBI 
PRASAD, 2 A. L. J. R., 105. 


(2) S. il—schedule II—Interest— 
after decree—fee payable. 


S. 11 of the Court Fees Act does not 
apply toa claim for interest accrued 
due on a. mortgage after decree. 
Article 17, Sub-section VI of the 
second schedule applies to such a 
claim, BHAWANI PRASAD v. KcTUB-UN- 
NISSA. BIBI, 2 A. L. J. R., 263, 


(3) S. 12 cl. 2—Deficiency in memo- 
randum of appeal to District Judge-— 
Discovered in High Court—Procedure. 


Where it was discovered in second 
appeal, th&t the respondent, when 
appellant in the Court below had 
paid a sufficient Court-fee on his 
memorandum of appeal to that Court, 
and though called upon to do so in 
the High Court did not make it good, 
the proper procedure was not to 
dismiss the respondent's appeal to the 
lower appellate Court but to stay the 
issuing of the decree, if a decree 
should be passed in favour of the 
respondent, unil such time as the 
deficiency was’made good. MOHAN 

« LAL v. NAND KISHORE, 2 A. L. J. R., 839. 


(4) 28— Insufficient Court-fee— 
Dismiss of suit—Appointment of Re- 
eciver—-Money-valiue of relief. 


Court Fees Act. 
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No money-value can be put upon a # 


claim for the appointment of a re- 
ceiver. If the Court be of opinion 
that the Court-fee paid on a plaint is 
inadequate, it ought to callupon the 
plaintiff to make good the deficiency 
and there is no justification for the 
dismissal by it of the suit without an - 
opportunity having been given him 
to make it gotd. MANMATHA NATH 
Biswas v. Rowmst1 Moni DASI, 2 A. L. 
J. Ru 84. 


(5) S. 28—Payment of additional 
Court-fee after limitation, effect of. 

Plaintiff sued for possession of pro- 
perty (a list of which he gave with the 
plaint. Mentioning the Government 
revenue of each property) and valued 
his suit at 830 rupees as five times 
of the Government revenue. It was 
found at a late stage that the caleu- 
lation was wrong and a further Court- 
fee of 12 annas ought to have been 
paid. The fee was paid after the 
period of limitation had expired. Held 
the suit must be dismissed. CHHATAR- 
PAT V. JAGRAM, 2 A. L. J. R., 55. 


Criminal Procedure Code (Act V 
of 1898. 


(1) Enquiry by Magistrate—Criminal 
Court—statements by accuses in the 
course of enquiry—judicial proceeding— 
A Magistrate holding an enquiry into 
matters disclosed in a communica- 
tion containing imputations against a 
certain person is a Criminal Court, 
and false statement knowingly mado 
in the course of such an enquiry are 
deemed to be made in a “judicial pro- 
ceeding” within the meaning of the 
Code. The definition of that term as 
used in the Code is wide enough to 
inelude an enquiry in which the false 
statements are repeated. KUNAH SAH 
v. EMPEROR, 2 A. L. J. R., 717. 


(2) S. 87—Proclamation—publishiug 
of—purchaser—bound to enquire—not 
doing so—effect of. 


A complaint was filed against the 
plaintiff in Criminal Court. He did not 
appear. The Criminal Court acting 
under the provisions of sections 87 
and 88 of the Code of Criminal Proce- 
dure, attached and sold his property 
but the proclamation of sale was not 
published as required by section 87, 
Held that the sale was nullity and 
passed no estate to the purchaser, 
who was bound to enquire whether 
the Court had issued a statement in 
writing to the effect that the procla- 
mation was duly published. MIAN JAN 
v. ABDUL, 2 A. L. J. R., 848, 
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(8) S. 110—Evidence necessary—Re- 
vision. . 


The law requires that there should 
be evidepee forthcoming before any 
man can be called upon to give sccu- 
rity for good behaviour, and that 
evidence must establish one or more 

‘of tie points set out in section 110, 
Code of Criminal Progedure. Where 
the evidence adduced did not press 
against each individual accused so 
much as against the whole gang, the 
order for security was set aside in 
revision. HURMAT KHAN v. EMPEROR, 
2 A, L. J. Ru, 174, 


(4) S. 118—See APPERAL—CORIMINAL, 
No, 2,2 A. L. J. Ra 716. 


(5) S.133—Bona fide question of title 
—power of Magistrate to decide. 


It is not open to any person ille- 
gally causing obstruction to public 
property ‚to set up a bogus question 
of title for the purpose of ousting the 
jurisdiction of a Magistrate, and not- 
withstanding the raising of such a 
question the Magistrate is entitled to 
hear the case sufficiently to enable 
him to make up his mind whether or 
not a bona fide question of title is 
raised. But where a bona fide question 
of title i$ raised, the Magistrate ought 
not to proceed under section 1383, 
Criminal Procedure Code, but should 
leave the matter to be decided by the 
Civil Court. Dost MUHAMMAD v. KING- 
EMPEROR, 2 A. L. J. R., 599. 


(6) S. bdd—-whether order without 
jurisdiction—High Court-—Revision. 


A Magistrate is not justified in dis- 
regarding the decree of a Civil Court. 
It is his duty to uphold and carry out 
that decree so far as lies in him to do 
80. 


A Civil Court decreed redemption 
ofcertain share ina zemindari. The 
mortgagee claimed to remain in culti- 
vatory possession of certain plots of 
land, contending that the decree of 
the Civil Court did not affect his rights 
as a tenant. Upon a dispute for pos- 
session arising between the tenant 
and the mortgagor's representatives, 
held that the Magistrate had jurisdic- 
tion to pass an order under section 
145 of the Code of Criminal Procedure 
and that therefore the High Court 
could not revise his order. BALDEO 
BAKSH SINGH v. RAJ BALLAM SINGH, 2 
A. L. J. R., 274. 


(7) S. 145—No order in 


writing— 
Ultra vires—Revision, 


` 
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Where a Magistrate has pecor&ed 
nv order in writing under settion 145, 
Code of Criminal Procedure, stating 
the grounds of his being satisfied that 
a dispute likely to canse a breach of 
the peace exists concerning immove- 
able property, his proceedings are not 
such as are justified bẹ Chapter XII 
of the Code, and may be set aside in 
revision as entirely without jurisdic- 
tion. BIHARI LAL v. CHAAJJU, 2 A. L. 
J. R., 272. 


(8) Ss. 145, 146, 488—OChapter XII, 
Legal procedure, not followed—No dan- 
ger of breach of peac8—Attachment 
without jurisdiction—Revision. 

A necessary preliminary to an order 
under section 146, Code of Criminal 
Procedure, is that proceedings should 
have been taken and an order made 
under section 145. Where the record 
showed that the Magistrate made an 
order for attachment of property with- 
out following the procedtire preserib- 
ed by section 145, and there was 
nothing to indicate that a dispute 
likely to cause a breach of the peace 
existed, the order of the Magistrate 
could not be deemed to have been 
passed under Chapter XII, Code of 
Criminal Procedure, and was set aside 
as ultra vires. AZIZ-UD-DIN v. EMPR- 
Ror, 2 A. L. J. R., 149. 

(9) S. 164—Statement not implicat- 
ing the deponent—admissibility of such 
statement in evidence against the depo- 
nent as well as against a co-accused. 


A dead body of a boy was found 
buried beneath a wall of the house of 
Musammat Choti. Sri Ram being sus- 
pected of murder absconded. Choti 
was examined as a witness under sec- 
tion 164, Criminal Procedure Code, and 
deposed that Sri Ram had committed 
the murder. Choti and Sri Ram were 
subsequently tried for the murder of 
the boy whose body was found buried. 
Choti withdrew her statement say- 
Ing that she was coerced ¢o make it. 
Heid that the statement of Choti was 
not admissible in evidence against Sri 
Ram. 


Held further that the said statement 
was nota confession of guilt by Mu- 
sammat Choti and her conviction on 
that was bad. SRI RAM v. KING-EM- 
PEROR, 2 A. L. J. R., 100. 


(10) S. 191—Onvission to comply with 
the provisions of—not a mere irregu- 
lurity—Effect of section 537. 

The meaning of section 191 of the 
Code of Criminal Procedure iṣẹthat a 
Magistrate taking cognisano} of an 
offence under section 190, Criminal 


" 
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( INDEX. 


Précedure Code, is not competent to 
try the ĉase unless and until he 
informed the aceused before takin 
any evidence that he is entitled to 
have his case gried by another Court. 
The ommission to inform the accused 
of his right is not a mere irregularity. 


Section 53? was never intended to 
apply toa case where the Magistrate 
has neglected to comply with the pro- 
visions of section 191. CHHEDI v. 
Kina-Emprror,2 A. L, J. R., 745, 


(11) Ss. 191, 193—sanction to prose- 
cute—perjurf—Statement not material 
to the icase—not going to the credit 
of the witness—past history of the wit- 
ness—Intentional falsehood—Criminal 
Procedure Code, section 193. 


In sanctioning proceedings for per- 
jury aginst a witness the Magistrate 
should remember that the statement 
must be intgntionally false in order to 
justify a prosecution. When the ques- 
tion is neither material to the issue in 
the case, nor it goes to the credit of 
the witness, he is not liable to prose- 
cution, Some allowance ought to be 
made to a witness seeking to evade 
some matter relating to, for instance 
his past history. SHEODAHM SINGH Y. 
BANDHAN SINGH, 2 A. L. J. R., 836. 


(12) Ss. 303, 307—Unanimons verdict 
of jury not interfered with, 


The mere fact that, upon consider- 
ation of all the evidence before the 
Court, a Judge would have arrived at a 
conclusion different from that arrived 
at by the jury, would not justify the 
High Court in interfering with their 
unanimous verdict. 


The verdict of a jury being quite 
free from ambiguity, the Sessions 
Judge was not quite correct, under 
the provisions of section 303 of the 
Code, in asking questions of the jury, 
and the Hegh Court declined to consi- 
der their answers. EMPEROR v. CHIR- 
Kua, 2 A. L. J. Reo, 475, 


(13) S. 344—Adjowunnment of crimi- 
nal proceedings pending a civil appeal 
—Reasonable cause-—Hvidence—Judg- 
ment in civil case, not admissible. 


The reasonable cause intended by 
section 844 of the Code of Criminal 
Procedure is some cause which will 
enable the Court to have before it all 
the materials relevant and forthcom- 
ing upon which it can come to a deci- 
sion wether the accused has or has 
not eqfumitted the offence charged. 
The decision of a civil case not being 


871 


CRIMINAL PROCEDURE CoDE—contd. 
e 


admissible in evidence in the criminal 
ease, the pendeney of the civil case 
is not a reasonable cause upon which 
an adjournment could be granted. 
MATHURA Kuar v. DuRGaAeKuar, 2 
A. L. J. R., 747. 


(14) S. 344—ecosts—award 
journment. 


S. 344 of the,Code of Criminal Pro- 
cedure expressly ehpowers a Magis- 
trate to adjourn an enquiry upon such 
terms as it thinks fit. It entitles the 
Court to award costs to a party who 
has been put to necessary expenses by 
the conduct of the other side. Ma- 
THURA PRASHAD v. BASANT LAL 2 A. L. 
J. R., 881. 


(15) Ss. 408, 489--Fabrication of 
several documents at same time—Charge 
framed as to some—Second trial—Same 
offence—Revision. 


Six documents were fabricated at 
one and the same time. The petition- 
er was charged with the fabrication 
of these documents, but the charge 
was at first framed only as to three. 
The petitioner was acquitted by High 
Court. He was subsequently charged 
with the fabrication of the other 
three. Held that the petitioner was 
technically liable to be tried a second 
time and could not plead ir bar his 
former trial. Held further that the 
fabrication of all the documents being 
one single transaction and having 
been treated at the former trial as 
such, no second trial should take 
place, notwithstanding that there*was 
no legal bar. ° 


The power under section 489, Crimi- 
nal Procedure Code, ought to be exer- 
cised with great care, and with regard 
to pending trials only in the most 
exceptional cases. INAMULLA v. KING- 
EMPEROR, 2 A. L. J. R., 673. 


(16) S. 404— See APPEAL—CRIMINAL, 
No. 2, 2 A. D. J. R., 716. . 


(17) Ss. 423, 439, 522—Revision—Re- 
ference. 


By Act No. V of 1898 one additional 
power to those which already existed 
was added, viz., the power of making 
any amendment of any consequential 
or incidental order that may be just 
or proper. These powers are very 
wide and authorise the High Court 
to set aside an order under section 
522, Criminal Procedure Code, when 
the conviction and sentence upon 
which it followed have been set aside. 
Ram Chandra Mistry v. Nobin Mirdha 
I. L. R, 25 Cal, 680 distinguished, 
MANKI v. BHAGWANTI, 2 A. L, J, R., 64, 
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(18) S. 488—Practice—Report by 
District Magistrate dgainst order made 
by Sessions Judge. 


It would be contrary to every prin- 
ciple to allow a District Magistrate to 
report against an order of the Ses- 
sions Court to which he is subordi- 
nate.™ The words “or otherwise” in 
section 488, Code of Criminal Proce- 
dure, were not intended to confer 
upon a Magistrate the power to ques- 
tion the propriety of an order of a 
Sessions Court and make a reference 
to the High Court upon that grownd. 
JAMNABAI v. KING-EMPEROR, 2 A. L. J. 
R., 589. 


(19) S. 439—See No. 8. 


(20) Practice—Ch. XXXIII—Appeal 
—New trial—European British subjects 
—Rights and liabilities of. 


The privileges which an European 
British subject as such enjoys when 
tried for an offence by a District Ma- 
gistrate are, firstly, that the Magis- 
trate’s powers of punishment are much 
restricted, and, secondly, that he can 
claim trial by Jury. But when the 
sentence passed by the Magistrate is 
such as he could legally have passed 
in the case of an Huropean British 
subject, and the latter does not claim 
the privilege of a trial by Jury, there 
is no reason why against his will he 
should be found to undergo a new 
trial. In such a case, when the ac- 
cused has been tried and convicted 
by the Magistrate and he appeals to 
the Sessions Judge, the latter should 
dispose of the appeal on the merits. 
GEORGE POWELL v. KING-EMPRROR, 
2 A. L. J. R, 20. 


(21) S,488—Husband and wife—Ma- 
gistrate’s order for maintenance—Civil 
Court decree for restitution of conju- 
gal. rights. 


A decree of a Civil Court for resti- 
tution of conjugal rights, even if 
passed on a compromise, supersedes a 
maintenance order passed by a Magis- 
trate under section 488, Criminal Pro- 
cedure Code, if the wife persists in 
refusing to live with her husband. If 
the conditions laid down in the con- 
sent decree have not been complied 
with, the wife should prefer an objec- 
tion to the Civil Court. Nur MUHAM- 
MAD v. MUSAMMAT AISHA BIBI, 2 A. L. 
J. R., 160. 


(22) S. 494 (b)—Withdrawal of 
Oharges—order of acquittal recorded by 
Magistrate, legality of. 

Where a certain number of persons 
have been as a matter of fact charged 
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rho consents to the withdrawal of the 
harge, the only course left to him is 
to make the order directed by el. (b) 
of section 494, Act V*of 1898.° Tho 
High Court refused to consider whe- 
ther the proper charge should not 
have been of dacoity.% SHeoparsn 
Das v. SHIBL, 2 A. L. J. R., 80. 


(28) Ss. 517 and 520—‘Any further 
orders that may be just'—Fraud bya 
third party upon two persons— persons 
guilty of negligence to suffer loss. 

When a question arisesbetween two 
persons who shall bear a loss resulting 
from the fraud of a third, the one who 
has been guilty of negligence shall 
suffer. 


On the 2nd of December, 1903, A. H. 
gave to A. R. the right halves of two 
currency notes for Rs. 100, and on the 
next day he gave to A. R. the right 
half of another currency sote for Rs. 
100, promising to give the remaining 
halves of the notes at an early date, 
On the faith of this promise, A. R. 
allowed A. H. to take away skins worth 
Rs. 664. A. H. made delay in deliver- 
ing the other halves of the notes, and 
on being asked, said he had lost them, 
and had therefore applied to the Cur- 
rency Office. A. H's explanation was 
found to be false, and on the 24th 
November, 1904, he was convicted of 
cheating, and sentenced to imprison- 
ment and fine under section 420, Indian 
Penal Code. During the trial A. R. 
produced the halves of the notes 
which he had received from A. H., and 
a third person R., who also appeared 
as witness, proved that he had receiv- 
ed from the accused on the 2nd ‘De- 
cember, 1908, the corresponding halves 
of the currency notes. R., however, 
received the left halves before the 
right halves were made over to A. R. 


Held that inasmuch as R. allowed A. 
H. to retain possession ofgthe half 
notes which enabled the latter to 
perpetrate the fraud on A. R., R should 
be directed to restore the half notes 
to A. R. 


To provide for the contingency of 
R. having parted with notes and thus 
put it out of his power to comply 
with the order of restoration, R. was 
directed in the alternative to pay 
A.R. the sum of Rs. 75. 


The High Court can interfere in 
revision with an order made under 
section 520, Code of Criminal Proce- 
dure, which provides that ‘anySourt 
of appeal, confirmation, referdhee or 
revision’ after annulling an order 


frie a robbery before a Magistrate, 
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ufider section 517 may ‘ make any fur- 
thr ote: that may be just’ ABDUR 
RAZZAQ ‘VV. RAHMAT-ULLAH, 2 A. LIJ 
R., 424. d 


Cugtom. 


(1) If the previous existence of a 
custom in any locality has been estab- 
lighed ‘the algsence of any reference 
in Wazib-ul-arz is not proof of its 
desuetude. The mere fact that evi- 
dence is given to the effect that sales 
and mortgages have taken placé in a 
village as to avhich no pre-emptive 
claim has been made does not negative 
the existengqe of a custom. SEWAK 
SINGH v. GIRJA PANDE, 2 A. L. J. R., 6. 


Debutter. 
See RELIGIOUS ENDOWMENTS. 
Declaratory Sult. 


—by reversioner against widow—In- 
junction against waste and alienation 
—See HINDU LAW (REVERSIONERS) 2 A. 
L. J. Ra 84... 


Decree. 


(1) Awarding interest at a rate 
higher than what the judgment pro- 
vided—Amount realized in execution 
according to the decree—Amend~ 
ment of decree after execution— 
Application by judgment-debtor for 
refund of money—Limitation appli- 
cable to such application—See CIVIL 
Pro. CODE, No. 12, 2 A. L. J. R., 169. 

(2) Order of Courtin exercise of its 
inherent powers to punish for con- 
tempt—Appeal—See CIVIL PROCEDURE 
Copr, No. 1,2 A. L. J. R., 18. 


(3) An order passed by a Court in 
its proceedings, in the exercise of its 
inherent power to punish for contempt, 
does not come within the definition of 
sec. 2, O. P. Code. Gopu Ram v. SURAJ 
MAL, 2 A. L. J. R., 18. 


(4) Form of, in a suit for possession 
bya co-sharer wrongfully ousted by 
another co-sharer—See Co-SHARER, 
No. 3, 2 A; L. J. R., 256. 


Deposit. 


—in Court—Decree for redemption 
—Plea of insufficiency-—Decree for 
eosts—Attachment of deposit-money 
—See MORTGAGE (REDEMPTION), No. T, 
2 A. L. J. R., 10. 


Deposition. 
—inadmissible in evidence, where 


the deponent is alive and not called—_ 


See EVIDENCE Act, No. 2, 2A. L. J. Rn 
91. 


Distraint, 


—ofgproperty under Act VIII of 1873 


(Northprn India Canal and Drainage) 


DISTRAINT.— concluded. 


—Resistance to aepublic servant— 
Distraint order illegal—Penal Code, @ 
section 186—See- PENAL. CODE, No. 2, 
2 A. L. J. R., 219. 


Easements. ~ 


Right of—Not alleged in first suit— ° 
second suit alleging the right—Not 
barred—See PLRADINGS, No. 1, 2 Ay L. J. 
R., 59. g 

Estoppel. * 


(1) Admission ofadoption for valu- 
able consideration—Attempt at repu- 
diation—Right to specific performance 
—See SPECHIC PERFORMANCE, 2 A. L. 
J. R., 31 (P. ©.) 


(2) Proceedings under Probate Act 
—See Res JUDICATA, No. 19, 2A. L. J. 
R., 758. . 


(8) Sale by real owner under ficti- 
tious deeds—Purchase by third person 
from the fictitious vendees with con- 
sent of, and on representations made 
by, the real owner—Real owner's right 
to set up his title against second pur- 
chaser—See BENAMFE TRANSACTIONS, 
No. 1,2 A. L. J. R., 97. 


(4) —-by conduet—See Hinpu Law 
(JONT FAMILY), 2 A. L. J. R., 225. 

Evidence 

(1) Existence or non-existence of a 
custom of pre-emption—See ,PRE-EMP- 
TION, No, 16,2 A. L. J. R., 6. 

(2) Proceedings for security for good 
behaviour. 

In cases of security for good Dbe- 


' haviour, to support an order under 


section 118, Or. P. C., there muŝt be 
specific evidence against seach of the 
accused, individually, and the evi- 
dence adduced, must establish one or 
more of the points set out in section 
110, Cr. P. C-—See CRIMINAL PROCE- 
DURE CODE, No. 3,2 A. L. J. R., 174. 


(8) Statement to the Police—Legal 
evidence—want ofa 


A statement made to the Policeeby 
an accused person to the effect if cer- 
tain other persons were sent for, he 
would see that stolen property was 
traced out and restored, is not legal 
evidence to prove that the accused 
had been guilty of abetment of theft. 
BisHan DATT v. KInc-EMPEROR, 2 A. L, 
J. R., 53. J 


(4) Judgment—in criminal case— 
admissibility of—in Civil case—See 
CRIMINAL PROCEDURE Copr, No. 18, 
2A. L. J. Re, 747. 


(5) Admissions at argument—Evi- 
dence in one case—admissibility of in 
the other case—Practice. ; 
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When evidence* has been given in 
® one case upon the issues raised in 
that case, nothing éan be more dan- 
gerous than to take that evidence and 
apply it in another case in which 
e other issftes arise. Inferences drawn 
from that evidence cannot but be 
regarded with much misgiving. In re 
ra Lewis LUBEOK, 2 A. L. J. R. 


(6) Statement not implicating the 
deponent. See CRIMINAL PROCEDURE 
Copr, No. 9, 2A. L. J. R., 100. 


Evidence Act. 


(1) S. 30.—Confession—Statements 
against co-accused—Legal evidence, 


Where some of the accused persons 
makes statement in Court denying 
their participation in the commission 
of any crime, incriminating a co- 
accused but exculpating themselves, 
these statements are not confessions 
and cannot legally be taken into con- 
sideration as against the co-accused. 
BISHAN Dart v. KING-EMPEROR, 2 A. L. 
J. R., 58. 

(2) S. 33.—0opy of a deposition in- 
admissible, where deponent is alive and 
not called. 


Copy of a deposition is not admis- 
gible in evidence under section 38, 
unless the deponent is dead or cannot 
be found, or is incapable of giving 
evidence, or his attendance cannot 
be procured without an unreasonable 
amount of delay or expense, and even 
ther, only when the proceedings are 
between the same parties or their 
representatives in interest and the 
adverse party in the first proceeding 
had the opportunity to cross-examine 
the witness. CHAKAURI SINGH v. 
SURAJ Kuar, 2A. L. J. R., 91. 


(3) Ss. 49—60.—Special means of 
knowledge. 


Evidence which represents the opi- 
nins of persons having special means 
of knowledge based on information 
derived from deceased members of the 
family is admissible under sections 49 


e «and 60, Evidence Act. SARABJIT PAR- 


TAB BAHADUR SAHI v. INDARJIT PARTAP 
BAHADUR SAHI, 2 A. L. J. R., 720. 


(4) S. 92.—Deed of sale—Suit for 
cancellation of—or for price-—Extrinsic 
evidence to prove that tt was a gift not 
allowed, 


The appellant executed a sale-deed 
in favour of her minor children. In 
the deed it was recited that the whole 
consideration ‘was received. Some 
years afterwards she brought this suit 


e 
for recovery of possession of the po- 
perty sold or in the alterngtive for 
consideration money, The defendants 

leaded that the deed was in reality 
a gift and not a sale and was exgcuted 
for natural love and Mfection. Held 
that extrinsic evidence was not ad- 
missible for the purpoge of showipg 
that a document which purports to 
be, and is on the face of it, a deed of 
sale is in reality deed of gift. Only 
in cases where there was a contro- 
versy as to payment of consideration 
extrinsic evidence would be admissi- 
ble. Under the circumstances of this 
case the plaintiff was feld entitled 
to recover the unpaid consideration 
money. HAIZ-UN-NISSA v. HANIFSUN- 
NISA, 2A. L. J. R., 360. 


(5) S. 108.—-Muhammadan Law-— 
Succession-—-grandchildren-—legatee 
missing before the death of testator— 
burden of proof that he was alive when 
testator died—award recognising miss- 
ing heirs title, effect of. 

One H executed a will and bequea- 
thed certain property to one of his 
sons, A, and his two sons. After H’s 
death which took place in 1884, his 
widow disputed the validity of the 
will, A had disappeared in 1870 and 
had not been heard of since. The 
matter was referred to arbitration. 
The arbitrator made his award and in 
it he included A and his children 
among the heirs and legatees, amongst 
whom the estate of H was to be distri- 
puted. One of the sons of A now 
brought this suit claiming a share 
under the award. : 

Held that A having dis-appeared in 
1870 and not having been heard of 
since, the burden of proving that he 
was alive when H died was on the 
plaintiff (the son of A). 


Held further that the effect of award 
was to recognise that A was missing and 
to set aside his share until he should 
be found or be proved to be dead, 
and the proceedings in the #bitration 
case could not be regarded as an ad- 
mission on the part of the other heirs 
that A was alive when his father died. 
Moo.a Cassia v. MOOLA ABDUL RAHIM, 
2 A. L. J. R., 798. 

Execution of Decree. 

(J) See burden of proof, 2 A. L, J. 

. 858. 

(2) Debts under attachment—Con- 
tempt of Court—Inherent powers of a 
Oourt—Limitation. 

Where debts have been attached 
under an order of the Court and§go are 
in its custody, any person colfecting 


i INDEX. 


* EXEOUTION OF DEOREE—continued. 


thèm acts in contempt of Court. An 
applicatton by the attaching creditor, 
asking the Court to compel suc 
person to disgorge the money and pay 
it into Courtyunder the penalty, in 
ease of refusal, of being arrested, is 
not an application for execution of 
his decree, bmt an application to the 
Court to exercise its inherent powers 
in compelling restitution of money 
improperly collected in defiance of its 
orders. 
limitation rules provided for appli- 
cations to execute decrees are not 
applicable, &opuU RAM v. SURAJ MAL, 
2 À. L. J. R., 16. 


(3) Effect of issue of notice under 
section 248, Civil Procedure Code, on a 
time-barred application for execution 
of decree—See CIVIL PROOEDURE CODE, 
No. 19,62 A. L. J. R., 67. 


(4) Execution-sale in violation of 
section 99 af the Transfer of Property 
Act—Confirmation of sale, effect of— 
See TRANSFER OF PROPERTY Act, No. 8, 
2A.L. J. R., 28. 


(5) Money realized in excess—De- 
cree amended after execution—Appli- 
cation for refund of excess—See CIVIL 
PROCEDURE CopE—No. 12, 2 A. L. J. Re 
169. 


(6) Decree—Declaration or injunc- 
tion—constructions by decree-holder 
— in excess of decree—-decree-holdeyr 
not entitled to order demolition—seo 
CIVIL PROCEDURE Cops, No. 13,2 A. L, 
J. Ra 578. 


(7) Obstruction by a person not 
the judgment-debtor—Nature of in- 
vestigation--See CIVIL PROCEDURE 
Cong, No. 29, 2 A. L. J. R., 182. 


(8) Sale in—Suit by certified pur- 
chaser—Plea that certified purchaser’s 
purchase was benamee for defendant— 
See CIVIL PROCEDURE CODE, No. 28, 2 
A. L. J. R, 111, 


(9) Dearee—Application for execu- 
tion—Attachment of immoveable pro- 
perty—No description or specification 
of interest—returned for amendment— 
Limitation. 


When an application for execution 
of decree by attachment was made 
within the period of limitation but it 
omitted to give any description of the 
property and the judgment-debtor’s 
interest therein, and the Court, having 
registered the application, returned it 
to the decree-holder for amendment, 
and the amendment was made after 
the expiry of the period of limitation, 
held, ijai the amendment related back 


to thg date of the application and 


5 


To such an application the - 
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the application was not time-barred. # 
MUHAMMAD Razr v. ALI SAJJAD, 2 A. 
L. J. R., 367. 


_ (10) Sale of ex-proprietazy tenant's 
interest in—See Aor XO oF 1881 (N.- 7 
W. P. RENT), No. 1,2 A. L. J. R., 358. 


(11) Sale beld in—set aside—Mecu-- 
tion application struck off~Second 
application fof execution—Revival of 
first application—Limitation—See LI- 
MITATION AOT, No, 17,2 A. L. J. R., 276. 


(12) Question as to whether pro- 
perty is saleable in—Duty of Court 
executing decree—See CIVIL PROCE- 
DURE CODE, No. 4, 2 A. L. J, R., 401. 


(18) Limitation—Limitation Act, 
art. 179— Application in accordance 
with law,’ meaning of—See LIMITATION 
AoT, No. 15,2 A. L. J. R., 876. 


(14) Application for orders absolute 
under sections 88 & 89 of the Transfer 
of Property Act—Application ‘in ac- 
cordance with law’—Limitation Act, 
art. 179—See LIMITATION Act, No. 12, 2 
A. L. J. Rọ 371. 


(15) S.206—Application for amend- 
ment of—Order absolute not a step in 
aid of execution—Limitation Act, sec- 
tions 19, 20 & 21—Payment by one of 
the judgment-debtors, not as agent of 
the other debtors, cannot save limita- 
tion as against others. See LIMITATION 
Act, No. 16, 2 A. L. J. R., 287. 


Expert. 


Evidence of—as to handwriging, 
admissibility ofi—See PENAL CODE, No. 
9, 2 A. L. J. Ra 444. e 


Ex-proprietary holding. 


Application for fixing rent of—made 
under the old Act—Order passed after 
the new Act—Subsequent suit for 
arrears of rent for period prior to the 
order—Effect of order—See Act III or 
1901 No. 1 (N-W. P. & Oudh), 2 A. L. 
J. Ru, 206, . 


Fraud. 


Application for setting sale aside on 
ground of—can be made after confir- 
mation of sale—See Civ. Pro. CODE, 
No. 18,2 A. L. J. R., 469. 


Guardian, 


(1) Guardian ad litem appointed by 
Oourt—appointment continues until 
revoked—duty of, to minor—inference 
from natural father’s declining to 
appeal. 

A guardian ad litem appointed as a 


fit and proper person by the Court 
continues as guardian so long as the 


* 
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GUARDIAN. concluded. 


lis subsists whether in the Court of 
first instance or in the Court of appeal 
unless and until the appointment is 
revoked by the Court. 


A guardian may quite do his duty to 


* the minor by not filing an appeal, and 


e 


_ any further. 


the inference to be drawn from the 
-natuggl father’s who is also guardian 
ad litem, declining to file an appeal is 
that the guardian, ad item does not 
think it advisible in the interest of 
the minor to carry on the litigation 
In the matter of the ap- 
plication of SUKHDEO RAI, 2 A. L, J. Ro 


(2) —power of to bind minors—See 
CIVIL PROCEDURE CoDE, sees, 462-506, 2 
A. L. J. R., 493. 


Guardian ad item. 

—Minor—Not properly represen- 
ted—Decree by default—Sale to stran- 
ger—Not binding on minor. 


One M, who was the certificated 
guardlan of H, mortgaged, as his own, 
a house to A. A brought a suit for sale 
against M. M,as the certified guar- 
dian of H, made an application that H 
might be made a defendant. That ap- 
plication was granted and H madea 
defendant under the guardianship of 
M. The suit was decreed, property 
sold and purchased by respondent. H 
then brought this suit for possession 
of the house on the ground that he 
was no party to the decree, not having 
been properly represented in that 
suit, 


Held, that M was nota fit person to 
be appointed a guardian ad litem and 
as he did not effectively defend the 
interests of H, and allowed a decree 
by default to be passed, H could not be 
deemed to have been properly repre- 
sented in the previous suit. The pro- 
visions of section 448, Civil Procedure 
Code, are imperative and a Court has 
no, jurisdiction to pass a decree 
against, or to sell the property of per- 
sons who are not parties to proceed- 
ings or properly represented on the 
record. HANOMAN PARSHAD V. MUHAM- 
MAD ISHAQ, 2A. L. J. R., 615. 

Decree against a minor—under sec- 
tion 88 T. P. A. or guardian dead be- 
fore order absolute—no notice of the 
order—See}TRANSVER OF PROPERTY ACT, 
sections 88, 89, 2 A. L. J. R., 640. 


Guardians and Wards: Act (VIII 
of 1890, 
(1) Ss. 9, 10--Letters Patent, sections 
12—Jurisdiction of High Court— 
Natural guardianu—Minor’s wishes and 
interests. : 


IMDEX. 


GUARDIANS AND WARDS AotT—contd? 


* 
Section 9 of the Guardian and Waads 
Aet has not prejudiced or affdcted the 
jurisdiction of the N..W. P. High Court 
der its Letters Patent to entertain 
an application for the &ppointment of 
a guardian to a minor. “It has confer- 
red a similar jurisdiction upon District 

Courts. e e 


In appointing a guardian for a minor 
the Court is not so much concerned 
with the feelings of the parents or 
natural guardians as with the welfare 
of the minor himself. fhe Court must 
consider the benefit of the minor and 
what the wishes of the inor in the 
matter are. But the parents of the 
minor are entitled at all reasonable 
times to have an opportunity of visit- 
ing and seeing their child, ELLEN 
RAMM V, CHARLES SPENCER, 2 A. L.J. 
R., 81. 

(2) S. 17—Mother—Applicafion by 
—For appointment—Objection by grand- 
father—Charging mother with immora- 
lity—outcast. 


A Court in appointing a guardian of 
the minor is to be guided by what ap- 
pears to be for the welfare of the 
minor, and for that purpose regard 
must be had to the nearness of kin. 
A mother of an infant is ona higher 
footing than the paternal grandfather, 
as regards the nearness of kin. She is, 
therefore, a fit person to be appointed 
a guardian of her infant son, and the 
fact that she was outcasted, need not 
be considered. KAULESRA v. JORAI, 2 
A. L. J. R., 663. 


(3) Ss. 29, 80, and 16—Efect of ap- 
pointment of guurdian—Minority of a 
person not confined to any particular 
district—Sale by certificated guardian 
without previous permission of Court 
voidable at minors option when he 
becomes major—Minor sued as Major— 
Decree not binding—Restitution by 
minor of benefits received, 


A person cannot be a maorin one 
district, and a minor in another. 
When a Court acting under the pro- 
visions of the Guardians and Wards 
Act (VIII of 1890) appoints a guardian 
ofa minor's property in one district, 
the guardian becomes the guardian of 
his property in all districts. 

The object and intention of the 
Legislature in passing section 16 of 
the Guardians and Wards Act was 
that the Court before which proceed- 
ings might be taken by any cetificated 
guardian should, when apprised of the 
fact of the appointment of a rlian, 
recognise and accept the goaifian as 
duly appointed and give effectto the 
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* GUARDIANS AND WARDS Aot—contd. 
e 


order of appointment. It is a direc- 
tory section, and does not in any way 
affect or prejudice the status of 

certificated guardian when appointed 
genesally over the property of a 
minor. The elfect of the appointment 
of a guardian under the Guardians 
and Wards Agt is that the guardian 
becomes the certificated guardian for 
all purposes until he is discharged 
and cannot lay aside his status as 
such and pose as a natural guardian. 


Section 29 of the Act forbids any 
mortgage or charge or transfer by sale, 
gift, exchange or otherwise of any part 
of the immovable property of a ward 
without a previous permission of the 
Court. Section 30 gives the power to 
any person affected by a disposal of 
immovable property by a guardian in 
contravention of the provisions of sec- 
tion 20? to avoid such transfer of the 
property. 

In this cage, the minor who sought 
to avoid the unauthorised sale of his 
immovable property by his guardian, 
agreed to make restitution in respect 
of any advantage which he or his 
property might have derived from the 
sale in question. 


Where a minor was sued as a major, 
and adecree passed against him, held 
that the decree was not binding upon 
him. RAMOHANDAR V. CHEDI LAL, 2 
A. L. J. R., 460. 


(4) S. 80—Lease, execution of, by 
guardian without sanction—setting aside 
not necessary by minors transferee—- 
Minor attaining majority—Limitation 
Act, Schedule II, article 91. 


The certificated guardian of a minor 
had granted a perpetual lease of cer- 
tain immoveable property belonging 
to the minor without the previous 
sanction of the Court. Ina suit by a 
vendee from the minor after he came 
of age to recover possession of the 
property wader lease, by cancelling 
the lease, held that it was not neces- 
sary for the vendee to sue for the 
cancellation of the lease, which was 
a relief ancilliary to the relief for 
possession, and article 91. Schedule IT 
of the Limitation Act did not apply. 

Per BANERJI, J.:—A voidable act is 


an act which is valid until repudiated. 
Ifthe transfer in question had been 


made by the plaintiff's vendor himself ' 


or by some one through whom he 
claimed and effect had been given to 
it, it would be necessary for him to 
get the, instrument of transfer out 
of the way before he could recover 
the prdperty. But when the act is 


GUARDIAN AND WARDS Acot—concld. 


e 

the act of the guardian and not of thes 
owner himself or ef his predecessor-in- 
title, itis sufficient for him to repu- 
diate the act, andit is not necessary 
to have the instrument gancelled. 
The claim to have the instrument can- 
celled, must, in such a case, be deemed 
to be only ancilliary to the substantive, 
claim for possession. 


Per RICHARDS, J.+The true applica- 
tion of section 30, Guardians and 
Wards Act, to the present case is that 
the lease of 1890 not having been set 
aside, the lessee is protected from all 
claims by the infant or those claiming 
under him, at least in respect of the 
period covered by minority, but it 
does not render a suit to set aside the 
lease necessary or enable the lessee 
to set up the leaseas a defence toa 
suit for pessession. ABDUL RAHMAN 
v. SUKHDAYAL SINGH, 2 A. L. J, Rọ 507. 


High Court. 


(1) Powers of—to interfere with im- 
possible findings of lower appellate 
Court—Sec Praction (CIV. CASES), 2 A. 
L. J. R., 27. 


(2) Power of the—to interfere with 
the jurisdiction of the lower Court. 


Where a Court has jurisdiction over 
a matter, whether it exercises it 
rightly or wrongly, the High Court 
cannot interfere. GODU RAM v. SURAJ 
MAL, 2 A, L. J. R., 18. 


(83) Revisional powers of—Power to 
order restoration of property ordered 
to be put in possession under section 
522, Cr. Pro. Code—See Cr.,Pro, CODE, 
No. 17,2 A. L. J. R., 64, 

Hindu Law. 

1—ADOPTION. 
2,—DEBTS, 
3—GIFTs. 
4—IMPARTIBLE ESTATE. 
5—Jomt FAMILY. 
8—PARTITION. 
7—RUEVERSIONERS. 
8—SRIDHANAM. 
9§—SUCCESSION. 
10—Winow. 


1.—(ADOPTION). 


Widow adopting her brother's grand- 
| son—authority from husband. 


An adoption by a Hindu widow un- 
der the authority of her husband of 
her brother’s grandson is valid under 
the Hindu Law. Jar SINGH PAL SINGH 
vy. BIJOY PAL SINGE, 2 A. L, J. R., 36, 
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Hway Law (DeETTS.) 


2.—(DEBTS). 


Mitakshara—Decree for sale against 
father on morigage—Sale in execution 
—Sons not parties—Suit of sons for 
e redemption—Not mointainable. 

‘Where ancestral property has been 
sold in execution of a decree for sale 
*uponsa mortgage obtained against a 

Hindu father alone, the sons cannot 

sue the purchaser tô redéem their 

shares of the joint ancestral property. 

Lau SINGH v. PULANDAR SINGH, 2 A. L. 

J. R., 647. 


—to a single member of a joint 
family—Rights of other members—See 
HINDU Law (Joint FAMILY), 24. L, J. 
R. 225. 

3.—Gint. 


Gift——Construction—— danpatra— 
Married  sister—Ayutuka stridan— 
Suecession—Mesne profits. 


In a danpatra executed by a Hindu 
in favour of his married sister the 
words used were “ on your death, your 
husband, sons, grandson and other 
heirs in succession will continue to 
enjoy and possess.” 


Held that these words were suffi- 
cient to show that the heirs were to 
succeed as such, notwithstanding that 
those whp would take as heirs were 
named in the wrong order, and the 
donee took an heritable estate. 
BASANTA KUMARI DEBI v. KAMIKSHYA 
KUMARI Dest, 2 A. L. J. R., 810. 


4.—(IMPARTIBLE ESTATE). 

Hindu Lew—Impartible Raj—Primo- 
geniture—Family custom—Hffect of 
migration—Discontinwance—Incorpora- 
tion of  self-acquisitions—Presump- 
tion—Maintenance = grants—Conpro- 
mise by father binding on son—Evidence 
Act (I of 1872), sections 49, 60. 


If part of an estate to which the 
customs of primogeniture and imparti- 
bflity ave applicable, be confiscated, 
the said customs will remain unaffect- 
edas regards the remainder of the 
estate. 


Tt is of the essence of family usages 
that they should be certain, invariable 
and continuous, and well established 
discontinuance must be held to des- 
troy them. 


The presumption is that a Hindu 
family which has moved from one dis- 
trict to another carries with it its 
family customs, and the onus is upon a 
party who alleges the discontinuance 
of any such custom to prove that fact, 
as orientals are commonly tenacious of 
their usages and customs, 


HINDU Law (IMPARTIBLE ESTATE.) 
e 


concluded. 


e 

Semble—If the owner of ay imparti- 
ble estate in one digtrict be expelled 
bfrom that district and he thereupon 
migrate to another and acquirg pro- 
perty there, the family* custom would 
attend and follow the family and 
govern the devolutiongof such ppo- 
perty. ` 


If the owner of an estate, the devo- 
lation of which is governed by family 
custom, does not in his life-time alie- 
nate any property separately acquired 
or dispose of it by his will, or leave 
behind him some indicagion of a con- 
trary intention, the reasonable pre- 
sumption is that he intended to incor- 
porate it with the family estate. 


Where the head ofa Hindu family 
is the owner of an impartible estate, 
hè may make absolute and irreyocable 
‘grants of portions of Jand or villages 
for the maintenance of a junior mem- 
ber and his direct male lime, and such 
grants may even vest a heritable and 
alienable estate, but they will not 
destroy the impartible character of 
the parent estate. 


A just and fair settlement of a 
family dispute, which wight have led 
to disastrous litigation, binds the 
parties to it and their minor issue. 
SARABJIY PARTAB BAHADUR SABI vV. 
INDARJIT PARTAB BAHADUR SAHI. 2A. 
L. J. R.; 720. 


(2) Primogeniture-—Judicial Com- 
mittee—Practice in question as to 
amount of maintenaiuce. 


When impartible estate passes by 
survivorship from one line to another, 
jt devolves not on the coparcener 
nearest in blood but on the nearest 
coparcenor of the senior line. 


Where from the date ofthe grant 
of the Sanad to the present time the 
zemindari is uniformly enjoyed as an 
impartible estate, that estate is im- 
partible and descendibl® according 
to the rules of primogeniture. The 
question whether an estate is subject 
to the ordinary rules of Hindu Law 
of succession or descends according 
to the rule of primogeniture must be 
decided in each case according to the 
evidence given in it. Kaont KALIYANA 
RENGAPPA v. KAOH YAVA RENGAPPA. 
A. L. J. Ra 845. 


5.—(JOINT FAMILY). 
(1) Ancestral firm—Manager's right 


to contract and sue—Non-joinder— * 


See RIGHT OF SUTT, 2 A. L. J. 
Non-JOINDER OF PARTIES, No. 
J. R., 3, 


4 3, and 
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HINDU Law (PARTITION).—conld, 


*—Gift toa single donee—entry of*| property held by *them.—PaRBHU V. 


names of donee’s brothers in Revenue 
papers—Voluntary pdyments by dofice 
to his brothers,” effect of—estoppel—y 
joint, Hindu family—throwing into 
common stocl#é—family arrangement— 
Gratuitous admission. 


To createga title upon the ground 
that the owner of a property threw 
it into the common stock, abandoning 
his exclusive title in favour of his 
brothers, it is necessary far the latter 
to show a.clegr intention on the part 
of the owner to abandon his separate 
rights, e 

Where the evidence showed that the 
names of the brothers of a single donee 
under a deed of gift were entered in 
the Revenue papers along with his 
own, that on certain occasions the 
donee associated with his brothers 
in sults relating to the property in 
question, and that the donees made 
certain payments out of the income of 
the property to his brothers, it could 
not be held as a matter of law that 
the property had been thrown into 
the common stock and the donee’s 
brothers had acquired a title to it 
along with him, and that the donee 
was estopped from questioning his 
brother's rights. 


It is not reasonable or conducive 
to the peace and welfare of families 
to construe acts done out of kindness 
and affection to the disadvantage of 
the doer of them, by inferring a gift 
when it is plain that no gift could 
have been intended. A gratuitous 
admission may be withdrawn unless 
there is some obligation not to with- 
draw it. JANGI NATH v, JANKI NATH, 
2 A. L. J. R., 225. 


6.—(PARTITION}). 


(i) Joint Family—Proof of separa- 
tion—Partition by metes and bounds 
not necessary. 


In ord®r to complete a separation 
between members of a joint family 
partition by metes and bounds is not 
necessary. It is enough if there is 
an agreement to separate in title. 
CHAKAURI SINGH V. SURAJ KUAR, 2 A. 
L. J. R., 91. 


(2) Partition between brothers—Re- 
union—Requisites. 


To constitute a re-union, as contem- 
plated by Hindu Law, it is not enough 
that the parties, who separated, should 
again become joint in residence; 
what is further necessary is that they 
a again become associated in 
estefe and be in joint possession of 


JWALA, 2A. L. J. R., 467. 


7.—REVERSIONERS. 


Suit by presumptive reversioner—In- 
junction to prevent waste afa aliena- 
tion by widow—Specific Relief Act, s. 
42—Right of suit—Declaration of title. 


A presumptive reversioner? heir, 


that is to say, a person, who would 
succeed to the property if the widow 
were to die at the moment of the suit 
may sue for a declaration of this title 
and for an injunction to restrain the 
widow for committing acts, of waste. 
MANMATHA NATH Biswas V. ROWILLI 
Mont DASI, 2 A. L. J. Ru, 84. 


8.—(STRIDHAN.) 


Succession to—See HINDU Law Suo- 
OBSSION No. 4,2 A. L. J. R., 810. 


9.—(SUCOESSION.) 


(1) Mitakshara—Succ es sion—Fa- 
ther’s sisters son--Bandhu—Son’s 
daughter—not a preferential heir. 


Females not expressly named in the 
Mitakshara do not inherit. 


According to the Mitakshara as 
understood in these provinces, the 
son of a father’s sister is entitled to 
succeed as a Bandhu to the estate of a 
Hindu in preference to thé danghter 
of a predeceased son who is not so 
named, NANHI v. GAURI SHANKAR, 
2A. L. J, R., 654. 

(2) Mitakshara—Daughter’s son of 
first cousin a bandhu—Heir. s 

The list of bandhus given in the 
Mitakshara is only illustrative, and not 
exhaustive. Hence, a person who al- 
leged himself to be the daughter's son 
of the first cousin of the propositus is 
a bandhu and capable of inheriting. 
BISHUN PRASAD v. BINAIK PRASAD, 2 A. 
L. J. R., 458. 


(8) Mitakshara—Samondakas—ş the 
nearer exclude the more remote. 


Where plaintiffs and the defendant 
were samanodakas of the deceased, 
but the former were heirs of the 
twelfth class and the latter of the 
eighth. 


Held, that the rule of succession as 
to propinquity being effectual in the 
ease of samanodaks, the latter would 
exclude the former. UMAN PRASAD v. 
DEBI PRASAD, 2 A. L. J. R., 705. 


(4) Impartible Estate—Primogeni- 
ture—See HINDU LAW (IMPARTIBLE Es- 
TATE) (No. 2). 


(5) Stridhan—ayukta—heirs to, 
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HINDU LAW (SUCCESSION) —concluded. 


Where property*is given to a Hindu 
female when married, it becomes her 
ayukta Stridhan and her daughter is 
entitled to succeed in preference to 
her husband. BASANTA KUMARI DEBI 
v. Kami®sHya Kumari DEBI, 2 A. L. 
J. Rọ, 810. 


10.4 (WiDow.) 


Power of—to adopt her brother's 
grandson—See HINDU Law (ADOPTION), 
2 A. L, J. R., 38. 


Suit by presumptive reversioner 
against widow—Injuanction against 
waste and alienation—Right of suit— 
See HINDU Law (REVERSIONERS), 2 A. 
L. J. R., 84. 


Hundi, 

Hundi—Loan of—Liability of Stran- 
gers—fraud. 

In the event of a loan of hundis the 
borrower alone is responsible in res- 
pect of them, and the creditor is not 
entitled to follow the proceeds of the 
hundis into the hands of any third 
party to whom these proceeds may 
have come. KOMAL PRASAD v, SAVITRI, 
2 A. L. J. Ra 579. 


Injunction. 


Suit by presumptive reversioner for 
—against yidow to prevent waste and 
alienation’ by her—See HINDU Law 
(REVERSIONERS), 2 A. L. J. Ru, 84. 


Interest, 


When thereis an implied agreement, 
between the parties to a contract for 
sale and delivery of goods, that in- 
terest would be charged if goods sold 
were not paid for on delivery, reason- 
able interest ought to be allowed. 
Gopar Das Ral CHAUDURI Y. BADRI 
Nava, 2 A. L. J. Ru 8. 


—Appropriation of—payments made 
by debtor—on a bond. 


It appears to be a well-settled prac- 
tice of the Courts to appropriate pay- 
ments made upon a bond first to the 
interest due thereon and thereafter, 
if any balance remain, to the principal. 
MAHARAJA OF BENARES v. HAR NARAIN, 
2A. L. J. R., 585. 

—aceruing due on a mortgage after 
decree—Liability to payment of Court- 
fee—-See CouRT-Fres Aor No. 2, 2 A. L. 
J. R., 268. 


Judge. 

—Subordinate to High Court—Duty 
of—Ralings of High Court. 

It is an established rule to abide by 
former precedents stare decisis where 


JUDGE.—concluded. $ 


e 
the same points come again in litiga- 
tign. Itis the duty of everysubordi- 
nate Judge loyally ta accept the rul- 

dings of the High Court to which he is 
subordinate unless or until thew have 
been overruled by a h¥cher tribunal. 
Kina EMPEROR v. DEMI, 2 ALL. J. Ra 
498. e F 


Jurisdiction. 


1.—o¥F CIVIL Courts. 

2.—OF CRIMINAL COURTS. 

3.—oF HIGH COURTS. 
—1.—oF;CIvi Courts, ® 


(1)—of Court to compel repayment 
into Oourt of amounts of debts impro- 
perly collected by a party. 

A Court has no jurisdiction to order 
a person, who has collected dabts in 
defiance of its orders, to pay anything 
beyond the actual debts collected by 
him from the debtors whose debts had 
been attached. He cannot be directed 
to pay into Court, the costs he had 
received to recoup his own exepenses 
in instituting suits and executing 
decree against those debtors. GODU 
Ram v, SURAJ MAL, 2 A. L. J. R., 18. 


(2)—of Civil Courts, over acts done 
by a Municipal Board of public health 
under its statutory powers—Right of 
suit--See Aor I or 1900 (N-W. P.), 
No. 3,2 A. L. J. R., 222. 


(8) A plea that a suit was filed in a 
wrong Court, cannot, for the first time, 
be raised in second appeal—See Aor II 
oF 1901 (N.-W. P.) 2 A. L. J. R., 156. 


(4) In preceeding under the Tenan- 
ey Act (N.-W. P.), where the Collector 
sets aside an execution-sale as void 
ab initio, an appeal will lie, against his 
order, to the District Judge, as the 
order must be regarded as one passed 
under section 244, and not under sec- 
tion 312 C. P. ©. See Act II or 1901 
(N.-W. P., TENANCY), No. 18, 2 A., L.J. 
R., 180. R 


(5) In proceedings under the 
Tenancy Act (N.-W. P.), where the 
occupancy holding of a certain land is 
in dispute, the case falls within the 
purview of section 177, cl. (e) of the 
Act, and the Court of tke District 
Judge—and not that of the Commis- 
sioner—is the proper Court for appeal. 
See Aor II or 1901 (N.-W. P. TENANOY), 
No. 12,2 A. L. J. R., 176. 


(6) Suit by attaching creditor for 
a declaration of his right to sell his 
property as against successful clgim- 
ant—See VALUATION oF Suit, 2,4. L. 
J. Ru, 115, ° 
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@) Wrong exercise of—by lower 
Court—Ppwers of High Court--Resi- 
sion. See CIVIL PROCEDURE Cops, No. 
46,2 A. L. J. R., 370. 


Civ and Regonue Courts—Occupan- 
cy holding, mortgage of—Sub-tenant— 
Ejectment proceedings. 

ts) In a suf instituted in the Civil 
Court by the mortgage of an occupan- 
cy holding for recovery of possession, 
the District Judge held that (1) the 
suit was not maintainable in the Civil 
Court and (2) tlle decision of the Reve- 
nue Courtina former ejectment pro- 
ceeding was*conclusive against the 
plaintiff, 

Per BANERJI, J.:—the dispossession 
of the plaintiff's sub-tenant amounted 

` to his dispossession, and his own dis- 
possession to that of the occupancy 
tenant,whose mortgagee he was, As 
the oceupaney tenant took no steps 
to recover possession of the holding 
within the Six months, his right had 
determined, and the plaintiff, deriving 
his title from the former, had, conse- 
quently, lost his title. 


Per RICHARDS, J.:—The policy of the 
law, as gatherable from the Rent Act 
of 1881 andthe Tenancy Act of 1901, 
is that occupancy tenants shall not 
have any right to transfer their occu-~ 
pancy interest. The policy of the 
law, also, as to the Court in which all 
rights and questions between landords 
and tenants of this class are to be de- 
cided is equally clear, namely, that 
the Revenue Court, and not the Civil 
Court, should try such questions, A 
mortgagee of a tenant’s interest has 
always a frail security, for the mo- 
ment the tenancy is determined, his 
his security is gone. Consequently, 
where the original tenant cannot 
bring a suit for possession, a person 
claiming through, and under him, can- 
not have rights, which he has not. 
Any person who, in spite of the clear 
policy of tbe law, lends money on the 
security of an occupancy-holding, 
takes a security which is only of any 
value, so long as he is permitted to 
remain in actual occupation. He can- 
not complain if he finds it difficult or 
impossible to enforce rights, which 
are against the policy of the law. 
PAHALWAN SINGH v. SATRUPA KUAR, 2 
A. L. J. Ru 471. 


———2,—OF CRIMINAL COURTS. 


An order for attachment of property 
under section 146, Criminal Pro. Code, 
withoyt complying with the provisions 
of section 143 of the Code is illegal. 
—See Gari. Pro, CODE, 2 A. L. J. R., 149. 
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JURISDICTION (OF HIGH COURTS). 
——3.—or HIGH Courts. 


—of N.-W. P. in’the matter of ap- 
pointments of guardians for infants— 
See GUARDIANS & WARDS Act (VHI or 
1890), No. 1, 2 A. L. J. BR, 81. % 


Jury. 


(1) Unanimous verdict of-—@nter- 
ference of High Court—See CRIMINAL 
eae CopE, No. 12, 2 A, L. J. R, 

75. 


Khaikarl Rights. 


(1) Resumption of a trust cannot 
destroy khaikari rights-—-See LIMITA- 
TION AOT, No, 3,2 A. L. J. R., 247. 


Khudkhasht. 


In proceedings under the Tenaucy 
Act (N.-W. P.), where the dispute is 
about the occupancy holding of a cer- 
tain land, the case falls within the 
purview of section 177, cl. (e) of the 
Actand an appeal lies to the District 
Judge and not to the Commissioner.— 
See Act II or 1901 No. 12 (N.-W. P. 
TENANOY), 2 A. L. J. R., 176. 


Lambardar. 

Suit by a co-sharer against a—for his 
share of profits—Adverse possession. 

The possession of alambardar can- 
not necessarily be adverse to that of a 
co-sharer though the co-sharer does 
not receive profits for over 12 years. 
It is only when a lambardar has set up 
an adverse claim or has repudiated 
the title of a co-sharer that his posses- 
sion can be regarded as adverse. Mu- 
hammad Husain v. Badri Parshad, A. 
W. N. 1895, p. 88, distinguished, Maha- 
deo Parshad v. Raja Sawal Singh, L. P. 
A. No. 8 of 1902 not followed. Raf 
Bahadur v. Bharat Singh, S. A. 1182 of 
1902, followed. MEHIN LAL v. BADRI 
PRASAD, 2 A. L. J. R., 107. 


Land Acquisition Act. 
—-—See Aor I or 1884. 
Landlord and Tenant. 


(1) Aor XII or 1881 (N.-W. P. Rent) — 
Suit for rent—Conditions for mainten- 
ance of suit—See AoT XTI or 1881, No. 5 
(NAW. P.), 2, A. L. J. R., 1. 


—Purtition between landlords--rights 
of tenants how far affected. ie 


Two landlords by effecting a parbi- 
tion between themselves of their co- 
parcenary holding cannot injuriously 
affect the rights possessed by a tenant 
prior to the partition procecdings to 
which he was no party. DAARAN 
SINGH v. BHOOLAR, 2 A. L. J. R., 588, 
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LANDLORD AND THNANT.—concluded. 
e 


Landlord letting occupancy holding 
of a deceased tenant to a third person 
~—Suit by the heirs of the tenant— 
Limitation—See Aor [jof 1901 (NorTH- 
WESTER® PROVINCES TENANCY), No. 5, 
2 A. L. J. R., 69. 


Letters Patent (N.-W. P. (High 
Cour.) 


S. 12.—Jurisdiction*of N.-W. P. High 
Court in re appointment of guardians 
for infants—See GUARDIANS & WARDS 
Sor (VIII or 1890), No. 1,2 A. L. J. Ro 

1. : 


Limitation. 


(1) Loan of hundis—Due date—Ter- 
minus a gquo—Practice—Parties—Li- 
ability of strangers. 


The mere transfer of hundis for the 
purpose of making a loan of their value 
when realised does not amount to a 
loan until money has been realised by 
the transferee. Consequntly where 
hundis were transferred which were 
to mature after a time, held that for a 
suit to recover the loan limitation 
started not from the date of the trans- 
fer but from that of the loan, i e., the 
date when the hundis were realised 
and money received in respect of them 
by the teansferre. KAMAL PRASAD, V. 
SAVITRI, 2 A. L. J. R., 579. 


(2) Execution of decree—Improper 
collection of debts under attachinent— 
Application to compel repayment. 


The limitation rules prescribed for 
applications to execute decrees are 
inapplicable to an application by an 
attaching-creditor asking the Court to 
compel a person, who has improperly 
collected the debts under an attach- 
ment, to pay the money into Court, as 
such an application is not an appli- 
cation for execution of decree. GODU 
RAM V, SURAJ MAL, 2 A. L. J. R., 16. 

*{3) Payment of additional Court-fee 
after period of limitation, effect of— 

Where the additional Court-fee is 
paid after the period of limitation, the 
suit must be dismissed. CHHATARPAT 
v. JAGRAM, 2 A. L. J. R., 55. 


(4) Suit by the heirs of a tenant, 
whose holding was let to a third 
person by the landlord—See Aor II 
OF 1901, No. 5 (NORTH-WEST PROVINCES 
TENANCY), 2 A. L. J. R., 69. 


(5) Amendment ofan application for 
execution relates back to the date of 
the application—Date of amendment 
not date of application for purposes 
of—See EXEOUTION OF DEOREE, 2 A. L. 
J. Re 367. 


LuwiratTion—concluded. a 


(8) Regulation II of 1803—Act RIV 
of 1859, Limitation—Putni—granted by 
a person with limited interest—void or 
voidable. 


Where a putni lease ts granted by a 
person who had no interest in thé 
property or as manager for another 
who had but a qualified *nterest, Héid, 
that the period of limitation to set 
it aside, if the putni was void, ran 
from the date on which it had been 
granted under Regulation IT of 1803 
as amended by Regul&tion II of 805 ; 
but if it was voidable, the right of 
action arose on the d&te when the 
persn entitled to dispute it came into 
exisence and time ran against him 
when he attained his majority. Under 
Regulation IF of 1803 or Act XIY of 
1859 time ran from the date when the 
cause of action arose. RAI BANOMALI 
Roy BABADUR v. JAGAT CHANDRA, 794. 


Limitation Act (XV of 1877.) 


(1) S.5.—Court closed when limita- 
tion for suit wider section 77, Regis- 
tration Act expires—Iffect of. 


Where the Court is closed when the 
priod of limitation prescribed by sec- 
tion 77 of the Registration Act expires, 
section 5 of the Limitation Act applies, 
and the suit, if filed on the day Court 
re-opens, is within time. SURAJ BALI 
v. THOMAS, 2 A. L. J. R., 714. 


(2) S. 7—~Méinority—Person entitled 
to make application—Order absolute— 
Act IV of 1882, s. 89. 


The minority contemplated under 
section 7 of the Act is of the person 
who is entitled to make an appli- 
cation at the time from which’ the 
period of limitation for the applica- 
tion is to be reckoned. Hence, when 
B, a major, obtained an order absolute 
under section 89 of Act IV of 1882, 
on March 21, 1896, and died leaving 
him surviving the respgndent his 
grandson, who was then a minor and 
who attained majority in 1903, held, 
that the respondent could not take 
advantage of s. 7 of the Act, as time 
began to run during the lifetime of B. 
BHAGAT BEHARI LAL V. RAM NATH, 2 
A. L. J. R., 453. 


(8) 5. 10-—Trust for specific purpose 
—Khaikari right in Kumaon. 

When the finding of a Court of first 
appeal was that the defendant held 
some land upon trust in favour of the 
predecessors of the plaintiff on an un- 
derstanding that he would not dppose 
the claim or rights of the gissedar 
(proprietor) when asserted; held there 
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. 
was a trust for a specific purpose with- 
in the mganing of section 10, Indian 
Limitation Act, and the plaintiff's claim 
for recovery of the property could not 
be bagred, by any length of time. (Per 
KMAN, J.) he resumption of the 
rust would not destroy any khaikari 
rights of the defendant that previous- 
ly existed. MITRA LAL SAHI v. RAJIB 
LOCHAN JOSHI, 2 A. L. J. R., 247. 


(4) Articles 10 and 120.—Pre-emp- 
tion—Property capable of physical 
possession—Gift—-Sale—Applicability 
of art. 10—Fraud—Burden of proof. 

If the propérty sold admits of phy- 
sical possession, a suit for pre-emption 
is not barred if it is brought within a 
year from the date of possession. 


If the property does not admit of 
physical possession, art. 10 of schedule 
Il of the Act would apply, and the 
time would begin to run from the date 
when the sale-deed was executed, But 
that articlé refers to an instrument, 
which is, not only in reality but also 
in terms, a sale deed. Hence, where 
the vendor, with the concurrence of 
the vendee, in order to defraud the 
pre-emptor, instead of executing a sale 
deed, executed a deed of gift, it was 
held that art. 120 of the Act would 
apply. 

Where a man has committed a fraud 
and has got property thereby, it is for 
him to show affirmatively that the 
plaintiff had knowledge of the fraud 
at a time which is too remote to allow 
him to bring the suit. SUKH LAL v. 
MADHURI PRASAD, 2 A. L. J. R., 350. 

(5) Article 10.—Pre-emption—-Basis 
of pre-emptive right—Title. 

The basis of a suit for pre-emption 
is the pre-emptov’s title and it is not 
affected by the question whether the 
pre-emptor is in possession or not. To 
such a suit article 10, Act XV of 1877, 
applies. 


e 

A, B snd®C were joint owners of a 9 
biswa share of a village. C being a 
minor, A and B sold the entire 9 bis- 
was to D on the 16th November, 1899. 
Esued A, B and D for pre-emption, and 
obtained a decree under which he ob- 
tained possession on the 20th May, 
1901. C then brought a suit to set 
aside the sale and recover possession 
of his share. C's suit was decreed on 
the 20th August, 1901, and he obtained 
possession of his share on the 29th of 
September, 1901. C then sued E alone 
for pre-emption on the 12th February, 
1802., Held that time began to run 
against C from the date of the original 
sale, ife., 16th November, 1899, and not 


883 
¢e 


LIMITATION ACT.—continued, 


e 
from the 29th September, 1901, when 
he obtained possession of his share, 
and that the suit was therefore barred 
under article 10, Act XV of 1877. 
YAWAR HUSAIN KHAN, v. ABDW KADIR, 
2 A. L. J. Ro, 151. 


(6) Art. 12.—Applicability of, to suit 
to set aside order on claim diygcting 
sale of property subject to claimant's 
claim-—See OrfiL Bro. Copn, No. 23, 
2 A. L. J. R., 178. 


(7) Arts. 91—case executed by 
guardian—without sanetion—Setting 
aside—Minor's transferee—See GUAR- 
DIAN AND WARDS Act, No. 4,2 A. 1,3. 
R., 507. 


(8) Art. 120, 124 and 144.—Trust pro- 
perty—Managership claimed by inherit- 
ance—limitation. 

Where a plaintiff claims the office of 
Manager by right of inheritance and 
seeks to recover possession of the 
trust property, the period of limitation 
for the suit is not 6 years under article 
120, but 12 years under articles 124 
and 144 of the Indian Limitation Act, 
to be computed from the date on which 
the defendant or his predecessor in 
title took possession adversely to the 
plaintifl. JADUNAIK PRASAD V. GIRDHAR 
Das, 2 A. L. J. R., 804, 


(9) Art. 184.—Property—Mortgagee 
rights—Voluntarily sale—Sale in execu- 
tion. 


Article 134, schedule IT of the Indian 
Limitation Act (XV of 1877) applies to 
a case in which the mortgagee has 
himself voluntarily sold the property 
and does not apply to case of a forced 
sale in execution of a decree. Ahmad 
Kutte v. Rahman Rambudri, I, L, RB. 
25 Mad., 99, F. B., and Bhagwan Sahai 
v. Bhagwan Sahai, I. L. R, 9 All, 97 
followed. It contemplates the case of 
a purchaser from the morgagee of the 
property itself and not of the mort- 
gagee rights only. SHEO NATH SINH 
vy. MAHIPAL SINGH, 2 A. L. J. R., 234. 


(10) Arts. 178 and 179.—Application 
for refund of money realized in excess 
in execution} of a decree since amend- 
ed. 


Where, after the decree-holder had 
realized the amount in cxecution of a 
decree, the decree was amended, re- 
ducing the amount payable, and, after 
the amendment of the decree, an 
application was made by the judg- 
ment-debtor for refund of the money 
realized in excess, held, that the appli- 
cation comes under section 244 C. P.C. 
and is not governed by art. 179, but 
by art. 178, time beginning to run from 


. 
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the date the decree was- amended. 
“HARNAM CHANDAR % MUHAMMAD YAR 
KHAN, 2 A. L. J. R., 169. 


(11) Arts. 178 and 179 -~Decree for 

a foreclosume—Appeal—-Only appellate 

decree capable of execution—Starting— 
point of time for order absolute. 


* M wed for foreclosure of a mort- 
gage by which the mortgagors pur- 
ported to hypothevate five villages, 
and obtained a decree on June 19, 
1899, for’ foreclosure with respect to 
three only of the villages mentioned 
in the deed of mortgage. The decree 
directed the mortgagors to pay the 
sum found due, on or before December 
19, 1899. M appealed against the 
decree in so far as it disallowed the 
claim in respect of two of the mort- 
gaged villages. M’s appeal was dis- 
missed on August 4, 1902. No part of 
the mortgage debt having been paid, 
the decree-holder, M, applied on Sep- 
tember 15, 1903, under section 87 of 
Act IV of 1882, for an order absolute 
for foreclosure. The judgment-debtor 
objected that the application of Sep- 
tember 15, 1903, being filed more than 
three years after December 19, 1899, 
the date fixed for payment by the ori- 
ginal decree, was barred by time. 


Held by the Full Bench (STANLEY, 
O. J, BURKITT and AIRMAN, JJ.) that 
the application was not time-barred. 
There cannot be two foreclosure dec- 
rees in respect of one and the same 
mortgage. 

Per STANLEY, C. J.—The security in 
the hands of the mortgagee changes 
its charactér and becomes the immove- 
able property of the mortgagee only 
when the order absolute has been 
passed. Thompson v. Grant, 4 Madd. 
438; 20 R. R. 318, referred to. So 
long as a decree nisi passed under 
section 86 of Act IV of 1882 is under 
appeal, the mortgagee cannot obtain 
an, order absolute under scetion 87 of 
tho said Act, unless he first abandons 
his appeal. 

The scope and meaning of decrees 
under sections 86 and 88 explained. 
Until an order absolute has been 
obtained the property is redeemable 
by the mortgagor. A decree for sale 
cannot be executed till an order 
absolute has been granted. A decree 
nisi for foreclosure or sale is not a 
money decree. 

Per Burxirt, J.—During the pen- 
dency of his appeal, the decree-holder 
could not have applied for an order 
absolute for foreclosure of the three 
villages as to which he had obtained 
a decree nisi for foreclosure. Had he 
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LIMITATION AOT.—continued. . 


applied for and obtained that orger 
thg result would have been, the dis- 
charge of the mortgage débt. The 
decree of the appellate Court is the 
only decree which is capable of gxecu- 
tion and time begins td& run from the 
date of that decree, ° 


Per AIKMAN, J.—Pr@eedings fr 
foreclosure must be proceedings to 
foreclose the mortgage as a whole. 
Time begins to run for the purpose 
of obtaining a decree absolute for 
foreclosure from the date of the final 
decision as to the property to be fore- 
closed. SAAM SUNDER ve MOHAMMAD 
THTISAM ALT, 2A. L. J. Rọ 180. (F. B.) 


(12) Arts. 178 and 179.—Application 
of—Application for order absolute— 
Step in aid of execution—Date of apply- 
ing in accordance with law, 

An application for an order absolute 
for sale under section 89, Transfer of 
Property Act, is an application for 
execution and is governed as regards 
limitation either by art. 178 or art. 
179 of the Act. The latter article . 
will apply if any of the clauses speci- 
fied in the third column of that article 
can be made applicable; otherwise 
art, 178 will apply. 

An application for execution of a 
mortgage by sale may be treated as an 
application in accordance with law for 
an order absolute under section 89, 
Transfer of Property Act, although 
it did not, in specifie terms, ask for 
such an order. BALDEO v, IBN Hypar, 
2 A. LJ. R., 871. 


(13) Art. 179.—Execution of decree 
—Former application struck of for 
default of prosecution—Fresh applica- 
tion for revival. 


It was found, upon application being 
made on August 24, 1888, for execution 
of a decree for sale of immoveable 
property, that the property was ances- 
tral, and on November 29, 1889, an 
order was made that the casg should 
be struck off the file and*the papers 
transferred to the Court of the Collec- 
tor for the completion of the sale-pro- 
ceedings, but afterwards, on Decem- 
ber 23, 1889, by reason of default of 
prosecution on the part of the decree- 
holder, the record was not so sent 
to the Collector's Court. An appeal 
against the original decree having 
been disposed of by the Privy Council 
on November 24, 1894, the decree-hol- 
der on November 23, 1897, applied for 
realisation of the sum due by virtue 
of the decree, by sale of the mortgaged 
property and for revival of the exe- 
onmi case instituted on August 24, 
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. e 
eifeld that the execution proceed- 
ings commenced by the petition of 
August 24, 1888, zvere never finally dis- 
posed of, and the present applicatio 
was,ein substance as well as in form, 
ean applicatifa, to revive and carry 
through a pending application, and 
vgas, therefore, not barred by time. 
SHAIKH KAaMAR-UD-DIN V. JAWAHIR LAL, 
2 A. L. J. R., 397. 


(14) “Article 179—instalment decree 
—instalment agreement put an end— 
falling back upon instalment system— 
subsequent acceptance of instalments— 
Civil Procedure Code, section 257A— 
section of Court. 

A decree was passed on the 22nd 
November, 1898, for sale of mortgaged 
property. It directed that the decre- 
tal amount was to be satisfied by six 
annuab instalments of Rs. 50, and in 
ease of default of any instalment the 
decree-holder could obtain an order 
for sale under section 59, Transfer of 
Property Act, and put an end to the 
jnstalment system. There being de- 
fault in payment of two instalments 
the decree-holder obtained on Decem- 
ber, 1, 1900, an order for sale of the 
property. On February 23, 1901, he 
applied for execution in respect of the 
whole amount due and asked for the 
sale of the mortgaged property. On 
May 15, 1904, that application was dis- 
missed for default of prosecution. On 
1st July, 1904, he again applied for sale 
alleging that the judgment-debtor had 
paid him Rs. 150 and Rs. 50 on the 15th 
May, 1901, and 11th July, 1901, for 
overdue instalments and that those 
payments saved limitation. Held that 
the decree-holder having exercised his 
option of enforcement of payment of 
the whole decree and having put an 
end to the instalment agreement could 
not fall back on the provisions of 
the decree relating to payment by ins- 
talments. The subsequent consent of 
the detrap-holder to accept the over- 
due instalments amounted to an agree- 
ment, and was void as no sanction had 
been obtained under section 257A, Code 
of Civil Procedure, the agreement be- 
ing virtually one by which the decree- 
holder gave time to the judgment-deb- 
tor to pay the decretal amount. BHAG- 
WAN Das v. JANKI PARSHAD, 2 A. L. J. 


R., 828. 


{(15)—Article 179 (4), sale of personal 
property asked for—mortgaged pro- 
perty not exhausted—application not 
in accordance with law. 


An application for execution which 
is notgmade in accordance with law 


as 


LIMITATION Act.—continued. 


s > eos 
cannot save the operation of limita- 
tion. ° 


Applying im accordance with law 
means applying to the proper Court to 
do something which by law tat Court 
was competent to do. Hence where 
an application was made for sale of š 
the personal property of the jadgment-, 
debtor without exhausting tife mort- 
gaged property, and was dismissed, an 
application made within three years 
of that application but beyond three 
years of the application preceding 
the one for sale of non-hypothecated 
property was held to be time-barred, 
Chattar v. Newal I. L. R, 12 All, 64 
applied. MUNAWAR HUSAIN v. JANI 
BIJAT SHANKAR, 2 A. L. J. R., 876. 


(16) Article 179—Code of Civil 
Procedure, section 248—Notice on an 
application for amendment—saving of 
limitation—application for amendment 
—step in aid of execution—Efect of 
part payment by one of several debtors. 


A notice under section 248 of the 
Code pre-supposes the presentation of 
an application for execution and the 
pendency of such an application in a 
Court. Hence where a notice purport- 
ing to be under section 248 was issued 
on an application for amendment of an 
order absolute, calling upon the judg- 
ment-debtor to show cause why the 
amendment should not be made, held 
that the notice so issued coud not 
save the operation of limitation. 


An application for amendment Qf an 
order absolute is not an application to 
take step in aid of execution. 


An order passed upon an application 
for amendment of a decree is not an 
order passed upon review of judgment 
within the meaning of article 179, 
schedule ii, of the Limitation Act. : 


The principle, upon which a pa” ~ 
payment saves limitation, is that s” 
payment amounts to an acknow” 
ment of the debt. A payment, 
fore, by one of several persong od 
to pay, cannot be regarded ! &, 
nowledgment by any of the 
liable other than the persorg 
unless the person making 
ledgmentis an agent o 
Gut BIBI v. DAKHNI Din, 
287, 


(17) Art. 179—Execu, 
Order striking off a 
second application-—s 
tation. 

Held that where 
proceedings taken, 
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debtors to set aside a sale held in 
*execution of a decree there was delay 
in the making of the second applica- 
tion for execution, which was made 
more thag three years after the first 
*application which had been ordered 
. to be struck off, the second applica- 
tion, though made in the form pres- 
ý “eribedWy section 235 of the Code of 
Civil Procedure, was ngt an applica- 
tion for execution te novo, but was an 
applicatign to revive the former exe- 
cution proceedings, and execution of 
the decree was therefore not time- 
barred. MOIN-UD-DIN KHAN v. CHAJSU 

Sinan, 2 A, L. J. R. 276. 


(18) Art. 179—Step in aid of execu- 
tion—application for ejectment. 

An application for ejectment of a 
tenant against whom a decree for 
arrears of rent had been passed, is not 
a step in aid of execution and cannot 
keep the decree for arrears of rent 
alive. 


Query.—Whether an appeal lies to 
the District Judge against an order 
passed by an Assistant Collector in 
execution proceedings, and if such 
order has the force of a decree. Ma- 
HARANI OF DUMRAON v. BUDDHA KUN- 
WARI, 2 A. L. J. R., 661. 


Lunatia 


To declare a person a—under Act 
XXXV of 1858, it is not enough to 
show that he is of undeveloped mind 
or incapable of managing a large es- 
tatey but it must be shown that he is 
subject to delusions—See Acr XXXV 
or 1858 (LuNaoy), 2 A. L. J. R., 154, 


Magistrate. 


Duty of—to give effect to decree of 
Civil Court—See Cr. PRO. Conn, No. 6, 
2 A. L. J. R, 274. 


Mesne profits. 
Gumdian in wrongful pussession. 
Yomo the natural guardian of a 
‘ins possession of the latter's 
.guntrue representation of 
Nf Wole to pay mesne profits 
n iod he has been in 
a COMÌNTA KUMARI v. KA- 
Fmt, 2 A. L. J. Ry 810. 
A i 
guardian to a—, the 
sider the minor’s 
“she is competent to 
‘nd welfare, rather 


the parents—See 
«or (VIII of 1890), 









go 
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—not properly represented by the 


guardian ad litem decree by default— 
Sale to stranger—Effegt of—Sée GUAR- 
PLN ad litem—2 A. L. J. R., 615. 


Misconduct—Professional. ° 


Execution of documents—Advice pf 
Advocate—orong. e . 


A prefessional man, in allowing his 
clients to execute certain documents, 
which, he thought were invalid, is not 
guilty of such professiopal misconduct 
as justly to call for punishment, though 
anel conduct may be opey to disappro- 

ation. 


Where the dispute was between 
members of a Hindu family and the 
question was whether the family was 
joint or separate, and the matter was 
settled, an advocate who was not 
shown to have had any knowledge or 
means of knowledge that his clients 
did not possess, and who allowed his 
clients to effect compromise, is not 
guilty of professional misconduct. 

In re Henry LEWIS LuBEoK, 2 A. L. 
J. R., 800. 


Misjoinder of Causes of action 
and of parties. 


(1) Civil Procedure Code, section 
578—Defeudants not prejudiced—Irre- 
gularity not affecting the merits. 

Plaintiffs sued for recovery of pos- 
session of property from several per- 
sons who held possession under several 
sale deeds of different dates and from 
different persons. Held that although 
the suit was faulty, it should not be 
dismissed as the defendants were in 
no way prejudiced by the misjoinder 
and the irregularity in no way affected 
the merits of the case or jurisdiction 
of the Court, CHAKAURISINGH v. SURAT 
KURAJ, 2A. L. J. Ro, 91. 


(2) Sale of profits—intangible thing— 
registration—suit against the deceased 
lambardar and his heirs — Migjo®nder. 


Plaintiff, an assignee of the profits 
of a certain year under an unregistered 
sale-deed, claimed those profits ina 
suit to which he impleaded the suc- 
cessor of the deceased lambardar and 
his vendors as defendants, Plea: 
Misjoinder and registration, 

Held, that there was no misjoin- 
der, the plaintiff having alleged his 
relief to exist jointly against all the 
defendants. DAMODER v. GIRDHARI 
Das, 2 A. L. J. R., 692. 


Mortgage (Contribution), 
(1) Mortgaged property sold in exe- 
cution of simple money-decreeg-Pur- 
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e . 
chase by simple money-deecree-holder 
—Discharge of mortgage-debt by the 
said pufchaser-Suit for contribution 
—Time at which the. property to 
valygd for the purpose of contribution 
—Date of the execution of mortgage 
and not the date of purchase—See 
GRANSFER OF PROPERTY AOT, No. 11, 2 
R. L. J. R., 307. 


Mortgage (Foreclosure). 


(2) ‘Decree for foreclosure—Appeal 
against a portion of the decree—Exe- 
cution of afpellate decree—Appli- 
cation for order absolute—Limitation 
Act, arts. 478 and 179—Transfer of 
Property Act, secs 86 and 87—See 
ee naa Act, No. 11, 2 A. L. J. R., 180 

F. B.) 


(3) S.244—Code of Civil Procedure— 
puisne mortgagee—paying off prior 
mortggige—suit for foreclosure—section 
74—Transfer of Property Act—Rights of 
puisne and prior mortgagee. 

In a suif against a prior motgagee 
by a puisne mortgagee who had paid 
off a prior mortgage and averted fore- 
closure absolute which had been de- 
creed, held reversing the decision of 
the High Court that section 244 of the 
Code of Civil Procedure did not bar 
the suit. 


The respective rights of the puisne 
incumbrancer and the prior mort- 
gagee, consequent on the redemption 
by the former of the first mortgagee, 
cannot be worked out in execution of 
the decree obtained by the latter. 
Foreclosure is by the decree directed 
only in the event of the sum named 
not being paid into Court on or before 
the prescribed date; and on its pay- 
ment by the puisne incumbrancer be- 
fore the expiry of the enlarged time 
and its acceptance by the prior mort- 
gagee the decree was spent and be- 
came discharged and satisfied. There 
was, therefore, nothing left to be done 
in thg execution department. The 
puisne mértgagee paying ofl the money 
due under the decree in favour of the 
prior mortgagee acquires under sec- 
tion 74 of the Transfer of Property 
Act all the rights and powers of the 
prior mortgagee as such; but -that 
would not have the effect of reviving 
or giving vitality to a decree which by 
the terms of it had become discharged. 
Even if that were not so, the respec- 
tive rights of the puisne incumbrancer, 
as owner of the first mortgage and 
half owner of the second and the prior 
mortgagee, as the owner of the other 
moiefy, cannot be worked out without 
additions to the decree which the 
Courtgin executing the decree had no 
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e 
power to make. The form of suche 
decree under the Transfer of Property 
Act discussed and distinguished from 
such decrees in chancery. GopI NARAIN 
KHANNA v, BABU BANSIDHARy=2 A. L. J, 
R., 336. 

(4) Decree for foreclosure— Appeal 
against portion of decree—lxecutiop 
of appellate decree—Applic&tion for 
order absolute—Starting point of limi- 
tation.—See LIMITATION Act, No. 11, 
2 A. L. J. R, 180 (F.B) © 


Mortgago (Redemption) 


(5) Suit for redemption—Right of 
sub-mortgagee to redeem a prior mort- 
gage—Section 91, Transfer of Property 
Act—See TRANSFER OF PROPERTY ACT, 
No. 28, 2 A. L. J. R., 162. 


(6) Bona fide purchase of equity of 
redemption by mortgagee in execution- 
sale—Effect of purchase—Suit for re- 
demption by mortgagor’s vendees— 
Non-joinder of parties—See TRANSYER 
or Property AOT, No, 25, 2 A. L. J. Ru 
210. 


(7) Mortgagee—Redemption—Decree 
for costs—Attachment of money depo- 
sited in Court—Sufficiency of deposit. 


Where a suit for redemption has 
been decreed with casts, and the suc- 
cessful plaintiff deposits in, Court the 
total amount due to the mortgagee 
but subsequently attaches and with- 
draws from the Court a portion of the 
money so deposited in execution of his 
decree for costs, thejudgment-debtor 
cannot, after possession of the inort- 
gaged property has been delivered to 
the plaintiff, plead insufficiency of 
deposit and seek to recover possession 
upon that ground. PARMANAND v. 
LOKMAN DASS, 2 A. L. J. R., 10. 


(8) Mortgage—Redemption—Aciuies- 
cence of mortgagor in exchisive posses- 
sion of mortgagee—Equity of redemption, 
sale of—Irregularity in auetion-sales 
—Jurisdiction of Court to sell—Absence 
of parties—Representation—Decree 
against manager of Hindu family pro- 
perty—Minors bound—-Practice—-Re- 
moval of defendants’ names from the 
record—Accounts—Interest, 


As between mortgagor and mort- 
gagee, neither exclusive possession by 
the mortgagee for any length of time 
short of the statutory period of sixty 
years, nor any acquiescence by the 
mortgagor not amounting to a release 
of the equity of redemption, will be a 
bar or defence to a suit for redemp- 
tion if the $k ties are otherwise en- 
titled to r A mortgagee, can- 
not by obt: a money-decree for 
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e 
the mortgage-debt, and taking the 
equity of redemption in execution, re- 
lieve himself of his obligations as mort- 
gagee, or deprive the mortgagor of his 
right to regeem on accounts taken, and 
“vith the other safeguards usual in a 
suit on the mortgage. 


- Sales held in execution of decrees 
eannot Be avoided on the grounds of 
any mere irregularities® of procedure 
in obtaining the decfees or in the exe- 
cution of them. But as against per- 
sons who were not parties to the pro- 
ceeding or properly represented on 
the record, decrees and sales purport- 
ing to be made, would be a nullity and 
might be disregarded without any pro- 
ceeding to set them aside. Kishen 
Chunder Ghose v. Mussumat Ashoorwn 
[1863], Marshall's Reports, 647, relied 
upon. 

Where a decree is obtained against a 
de facto manager of a Hindu family 
property or one who has the assets, 
out of which the decree is to be satis- 
fied, under his control, and the pro- 
perty is sold in execution of that 
decree, the sale should not be set aside 
on the mere ground that some members 
of the family, who were minors, were 
not made parties to the proceedings, 
if it appears that there was a debt 
justly due from the deceased, and no 
prejudice is shown to the absent minors. 
Malkarjun v. Narhari [1900] 27 I. A. 
216; S. 0., I. L. R, 25 Bom., 387, dìs- 
tinguished. 


A petition was put in Court asking 
that a certain case be referred to arbi- 
tration. It was signed by all the par- 
ties to the suit excepting two defen- 
dants. Thep etition further prayed that 
the names of persons who did not join 
might be struck off fromthesuit. Held 
that the defendants who did not join 
were not parties to any of the subse- 
quent proceedings in the suit, and it 
was immaterial whether their names 
wefe removed from the record or not. 


Where after an equity of redemp- 
tion has been sold without jurisdic- 
tion and purchased by the judgment- 
creditor mortgagee, the mortgagor 
sues for redemption of the mortgage, 
he is liable in the accounting to be 
debited with the price paid by the 
auction purchaser (mortgagee), and, 
if the debt has been discharged in 
whole or in part, there is no reason 
why interest should not be allowed on 
this sum also. KHIARAJ MAL v. DAIM, 
2 A. L. J. Ro 71. 

(9) Right of sub-mo 
deem a prior mortga, 
demption—Meaning 
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section 91—See TRANSFER OF PROPERTY 
AcT,No., 23,2 A. L. J. R., 162. 

(10) Swit for—Burden of proof—Sub- 
Ksting title. 

In a suit for redemptéon, the onus 
lies on the plaintiff to show the exis- 
tence of a subsisting mortgage, whieh 
he is entitled to redeem. MLusArm RAT 
vV. MusamMat LAGAN Barta Kuar, 2 
A. L. J. R., 62. 


(11) Under section 91, Transfer of 
Property Act, a sub-morggagee is enti- 
tled to sue for redemption of the prior 
mortgage. See TRANSFER QF PROPERTY 
AoT, No, 28,2 A. L. J. R., 162. 


(12) Suit for—Appeal as regards 
portion of amount decreed payable for 
—Valuation of appeal—Court-fee. See 
Court Tres AoT (VIL of 1870), No. 1, 2 
A. L. J. Rọ 105. 


(13) Suit by sub-mortgagee—Decree 
on mortgage—Alleged satisfaction of 
decree—not maintainableæ—-Specific 
Relief Act, section 42. 


In a suit by a sub-mortgagee fora 
declaration that a decree held by a 
mortgagee had been paid up and 
satisfied and so become incapable of 
execution ; held that the suit was not 
maintainable. A suit for the redemp- 
tion of the earlier mortgage upon the 
strengh of these allegations ought to 
have been brought by the sub-mort- 
gagee, and in that suit he might have 
raised these pleas and claimed costs 
in the event of his allegations being 
found correct. 
declaration that the decree was in- 
capable of execution, it was necessary’ 
for the sub-mortgagee, as plaintiff, 
either to have the decree set aside or 
else to show the Court that the money 
due under it had been satisfied and, 
therefore, to have accounts taken. 
This is not such a decree as the Court, 
in the exercise of its discretion, ought 
to pass under the provisians of the 
Specific Relief Act. HAR PRASAD V. 
PHoL CHAND, 2 A. L. J. R., 609. 


(14) Occupancy tenant—usufructuary 
mortgage—tenancy  determined—new 
lease to mortgagees by landlord—the- 
ther such interest transferable, N-W. 
P. Tenancy Act (II of 1901), s. 20—N.-W. 
P. Rent Act (XII of 1881), s. 9. 


Where anoccupancy tenant had made 
a usufructuary mortgage of a portion 
of his holding, there being an arrange- 
ment between himself and the mort- 
gagees as to yayment of the rent, and 
the rent fell into arrears, in conse- 
quence of which the landlord ejected 
the tenant and determined the tenancy 
and granted a new lease to the Wort- 
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gpgees, held that having regard to the 
nature of the property, a suit, for 
redemption of the  usufructuary 
mortgage by the evicted tenants would 
not Jie. Soqtion 9 of Act No. XII o 
1881 and section 20 of the Tenancy Act 
of 1901 forbid a transfer of the interests 
caeated by the lease. The tenancy 
faving beaf duly and legally deter- 
mined, the landlord, who was a party 
to the suit for redemption, was entitled 
to retain the present lessees as his 
tenants, KEHAR V. HASAN ALI, 2 A, L. 
J. Rn 583. 


(15) Morggage—Lease executed by 
morigagor—Mortgagees rights—-Lis 
pendens, 


_ A mortgagor ordinarily cannot with- 
out the concurrence of his mortgagee 
execute a lease which would be binding 
upon the mortgagee. He may execute 
a leas which may be binding upon 
himself and so long as the mortgagee 
does not interfere with the possession 
of the lessee, so long may the lessee 
enjoy the benefits of that lease, but 
ordinarily without the concurrence of 
the mortgagee a mortgagor cannot 
grant a lease which will be binding 
upon the mortgagee. WAZIR ALI V. 
Mott CHAND, 2 A. L. J. R., 204. 


(16) Assignee of mortgagee obtaining 
of simple money-decree and bringing 
equity redemption to sale. 


Where a usufructuary mortgagee 
obtains a simple money-decree against 
the mortgagor, the decree having no 
reference to the mortgage or to the 
debt secured by the mortgage, neither 
s. 99 of the Transfer of Property Act 
nor s. 233, C.P.C., will prevent the 
assignee of that decree from bringing 
to sale the equity of redemption of the 
mortgagor, in respect of the property 
mortgaged to the assignor—See TRANS- 
FER OF PROPERTY Act, No. 26,2 A. L. 
J. R., 121 


(17), Efecution-sale in violation of 
s. 99 of tlee Transfer of Property Act— 
Purchase by mortgagee—Confirmation 
of sale—Suit for—against mortgagee- 
purchaser, maintainability of suit—See 
TRANSFER OF PROPERTY AOT, No. 24, 2 
A. L. J. R., 0123. 


(18) Subsequent mortgagee dis- 
charging debt due to prior mortgagee 
~-Rights of subsequent mortgagee in 
respect of his mortgage.—See TRANS- 
FER OF Property Act No. 9, 2A. L. J. 
R. 18. 

(19) Mortgage-deed——Pardanashin 
Lady—Independent advice—Nature of 
liabitity not widerstood—Receipt by 
lady gf consideration—Creditor entitl- 
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ed to simple money-deeree—Simplg 
money-decree—Simple interest. 


Where the evidence showed thata 
Pardanashin lady, who had executed 
a mortgage-deed (1) did not reccive. 
any independent advice and (2) did 
not fully understand the liability she 
was incurring, but (8) that the money 
borrowed was made over to her, the 
High Court (Knox and Amman, JJ.) 
passed a simple money-decree with 
simple interest at the rat® of 9 per 
cent., though the bond provided for 
compound interest with six monthly 
rests. MUSAMMAT SHARIMUNNISA V. 
LALA, AND LALA CHUNNI LAL v. MUSAM- 
MAT SHARIPUNNISSA, 2 A. L. J, R., 436. 


Mortgagee. 

Purchase by, of mortgaged property 
prior to sale in execution of his mort- 
gage-decree, 


Where a mortgagee decree-holder, 
prior to he brings the mortgaged pro- 
perty to sale in execution of his 
decree, has acquired in the name of a 
benamidar the equity of redemption, 
and thus when the sale takes place is 
alone represented on each side of the 
record, he cannot rely on the sale 
effected in these circumstances in sup- 
port of his title or derive any advan- 
tage therefrom. CHUTTERPUT SINGH V. 
MAHARAJ BAHADOR Sivcu,’? A. L. J. 
R., 190. 


Muhammadan Law. 

(1) Conjugal rights—Restitution fo 
refusal of wife—direct act of cruelty. 

Ina suit for restitution of conjugal 
rights the Court will not be justified 
in refusing a decree. to the husband 
unless there is reasonable apprehen- 
sion of bodily hurt on the part of the 
wife at the hands of her husband. 


All the cases of cruelty justifying 
a wife in refusing to live with her 
husband refer to direct acts on the 
part of the husband against the wife. 
MUHAMMAD ABDUL RASHID Kuan vV. 
TASLIM-UN-NISSA, 2 A. L. J. R., 608. 

(2)-—Gift—-transfer of possession— 
donor and donee living in the same house 
—present at the time of gift—removal 
of donor. 

H made a gift of the bulk of her 
property including the house in which 
she lived, to N’s hushand who was her 
brother's son and whom she brought 
up as her son. Inthe deed of gift it 
was mentioned that she had parted 
with all her interest and given pos- 
session to her nephew who had ac- 
The aunt and the nephew 
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MUHAMMADAN Law—continued, 


used to live in the°house, before the 
Sift, together, and the aunt never re- 
moved her belongings from the house. 
It was contended that the gift was 
not valid. there not being such a relin- 
quishmentas was necessary to make 
it valid under the Muhammadan Law. 


__ Held, that in such a case actual phy- 
sical departure of the donor from the 
house was not necessamy to make the 
gift complete. In order to make a 
gift of impovable property complete 
it was quite sufficient that the parties 
were present on the premises and the 
donor uuequivocally manifested her 
intention to transfer possession. Hu- 
MERA BIBI v., NAIM-UN-NISA, 2 A. L.J. 
R., 778. 


(8) Pre-emption See PRE-EMPTION. 
(4) ——pre-emption—widow in pos- 
session—of her share—recorded as in 
possession in liew of dower—effect of. 


A Muhammadan widow in posses- 
sion of her share inthe estate of her 
deceased husband is a co-sharer in the 
village, and as such, entitled to pre- 
empt, even though she is recorded as 
being in possession in lieu of her 
dower. NABIBAN BIBI v. SHAIKH MEDU 
2A.L.9.R., 775. 


(5) Succession—uncles and aunts— 
Exchusion gf nephew. 


Uncles and aunts exclude nephews, 
Moora CASSIM v. Moota ABDUL RAHIM, 
2 A. L. J. R., 798. 


(6) Waqi—Imamia Law—charitable 
and veligious act—substantial dedica- 
tion—shroud and buriel expenses of 
Saadat-i-Mumnins-—-Illumination ex- 
penses—Distribution of sweets and 
sharbat at Muharram Festival—Saman 
shadi and Tabarrat—waaqf in favour of 
an infidel. 


Per STANLEY, ©. J—The distribution 
of sweets, sharbat and tobacco and 
also money to Muhammadans general- 
ly, without regard to poverty, however 
meritorious, cannot be regarded either 
as charitable or religious, unless the 
distribution is directed to be made in 
view of the poverty of the recipients, 
and such application of the profits of 
immovable property does not come 
within any of the purposes for which 
such property can be dedicated for 
all time as wagf under the Shia Law. 


If the distribution of food and shar- 
bat to Moslems generally cannot be 
regarded as religious and charitable, 
the salaries of persons appointed to 
make the distribution cannottbe re- 
garded as proper expenses in connec- 
tion with wagf. 
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MUHAMMADAN Law.—continued. A 


e. e 
Itisa good charitable gift to pras 
videfor the burial and shroud expen- 
ses of poor Saadat-ij;mumnirfs, but 
illumination expenses are not a proper 
ead of expenditure in a uyigf. A 


The gross rental of a vilfage amount- 
ed to over Rs. 5,000 and the net pro- 
fits toa little over Rs. %00. Ther& 
were various items of expenditure, 
such as canal rates, village expenses 
to be met out of the profits and the 
sum-total of these items of expendi- 
ture amounted to Rs. 1160-7-0. The 
balance of Rs. 1,030 was directed to be 
applied for the purposeseof a waqf. 
Upon excluding the items of expendi- 
ture which were not valid under the 
Muhammadan Law, the remaining 


items of expenditure which were pro- ° 


perly referable to religious and chari- 
table objects, amounted toa sum ofa 
little over Rs. 300. Held that thts was 
not a substantial dedication of the pro- 
perty for the wadf. P 


The expression saman shadi used in 
the deed of wagf was intended to mean 
the usual presents which are made to 
a bride on her marriage. The pur- 
chase of the paraphernalia of the 
marriages of virgin daughters of Shia 
Sayeds is nota religious or charita- 
ble object according to the law of the 
Shia sect. The meaning of the word 
Tabarrat explained. 


Per BANERJI, J.—A wagf by its very 
definition is a contract by which the 
corpus of an estate is tied up so 
that the estate should cease to he 
the property of the appropriator and 
should not be the subject of inheri- 
tance after his death. 


If the wagif does not, at the time 
when he makes the wagf, intend that 
it should be a real wagf, this inten- 
tion becomes immaterial, if he carries 
out the objects of the wagf and gives 
full and complete offect to it, and if 
the wagf is otherwise valid.” è 


It is settled law that if the dedica- 
tion of the property is absolute and 
unconditional, and there is an ultimate 
trust for pious or charitable purposes, 
the wagf is valid according to Muham- 
madan Law. a 


The purposes for which the wagf was 
made were the celebration of the 
Muharram, including meetings for the 
seoum and Chehlum, and of the birth 
and death anniversaries of the Prophet 
and his descendants, the meetings held 
on the anniversary of the death of 
some of the ancestors of the qwagif, 
meetings during the Ramzan, i.e. the 
month of fasting, celebration of gle Id 
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fegtival, recitation of the Quran and 
‘the making of-presents and offeriygs. 
Held that these yere religious objects 
under the Imamia (Shia) law of wagf. 

The objects of expenditure to be 
incurred for éhe purposes mentioned 
*above, were described in the wagf- 
aanahs and may be arranged under the 
féllowing hefäs :— 


(1) Sugar, sweets and sharbat given 
to persons attending meetings. 


(2) Cooked food distributed among 
(a) people geflerally, and (b) Shiah 
Muhammadans, 


(8) Tobacto for smoking, coal and 
drinking water. - 


(4) Mahdi offerings. 
(5) Making and burial of Tazias. 


(6) Printing slips containing pray- 
ers. o 


(7) Distribution of the Quran. 


i D Expenses of the celebration of 


(10) Hire of furniture for meetings. 


(11) Cost of whitewashing the 
house for placing tazias in it. x 


(12) Illumination expenses. 
(18) Alms in cash to Saadat Mumins. 


(14) Wages of reciters of elegy and 
mourners. 


(15) Wages of servants. 


Held that all the heads of expendi- 
tùre are legitimate both upon authori- 
ty and according to the general prac- 
tice of Shiah Muhammadans. 


A wagf is lawful if made in favour of 
Saadat-i-Mumnin, ic. true believers 
of the Shiah sect. It is not necessary 
that such a wagf must be in favour of 
the poor only. In this particular case 
upon a proper construction of the wagf- 
namah it must be taken that the waqf 
meant to provide for the poor who 
were ia practice the principal objects 
of his boufity. 


A wagf may be made in favour of any 
one, even an infidel, provided that he 
is not an alien enemy. 


Law with,regard to wagfs discussed. 


The expression saman shadi does not 
mean presents given to a girl on her 
marriage, but it means things requi- 
site for the marriage. 


Without actually deciding the ques- 
tion as to whether it is essential for 
the creation of a valid wagf that the 
requisite formula should be recited 
orally and that a deed of wagf without 
an oral recital of the formula is nof y 














































MUHAMMADAN Law—continued. 


suficient ; held thafin this particular 
case it had been established that no 
only did the wagif execute the two 
written documents by which the wagf 
was created but made the wygf orally 
also. SAYED MUSTAFA V. AMINA BEGAM, * 
2 A. L. J. R., 519. 


(1)—Wakf—Deed, constructign of. > 


Where certain persons made a wakf 
“in favour of our respective selves, 
and, after the death of oneeof us, in 
favour of the surviving executant 
alone, and thereafter in favour of our 
descendants, generation after genera- 
tion, so long as they exist, and in 
favour of the servants and dependents 
of the riasat aforesaid and in favour 
of the poor, the beggars and the needy 
for ever, and in the manner detailed 


_ Held that the deed created no valid 

wakf, the bulk of the property not 

being affected by any religious or 

charitable trusts. MUHAMMAD MUNA- 

Nas ALI v. RAZIA BIBI, 2 A. L. J. Re 
3. 


Munsarim. 


Duty of—Insufficiently stamped 
plaint—Incorrect  valuation—Court- 
fees. 


When the plaintiff states the amount 
of his claim and the revenue payable 
in respect of the subject-matter of 
the suit, the Munsarim is entitled to 
accept the accuracy of the statement. 
He is not bound to calculate whether 
the aggregate revenue stated by the 
plaintiff, is correct. CHMATARPAT V. 
JAGRAM, 2 A. L. J. R., 55. 


Non-jolnder of parties. 


(1) Hindu Law—-Mitakshara--Ances- 
tral trading firm—Manager's right to 
contract and suwe—Non-joinder—Con- 
tract Act. 


Where the plaintiffs are the managers 
of an ancestral firm and a transaction 
is entered into by a third party with 
them, and they do not disclose that 
any other person has an interest in 
the firm, the plaintiffs really act in the 
transaction as agents for the undis- 
closed members of the partnership, 
and they alone are justified in suing 
without joining the other members. 
Bungsee Singh v. Soodist Lal, L L. R., 
7 Cal., 739, Agacio v. Forbes, 14 Moo. 
P. C., 160, referred to. GOPAL Das RAI 
CHOUDHRI v. BADRI Natu, 2 A. L.J. 
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NON-JOINDER OF PARTINS.—concluded, 


ie 
Where to,a suit Yor redemption of a 


ortgage the origing] mortgagee was 
not made a party on the grounds that 
he had assigned his right to the other 
defendagts and that no title to the 
eequity of redemption had passed to 
him by reason of his having purchased 
it at a sale held in execution of a dec- 
“ree of his for costs and mesne profits ; 
held that the suit mus} fail for non- 
joinder of necessary parties. A Court 
cannot declare asale to be a nullity 
inthe absence of the parties who are 
interested in upholding it. MUHAM- 
MAD ABDUL RASHID KHAN v. DILSUKH 
Rat, 2 A. L. J. R., 210. 


Notice, 


under section 248, O, P. Code, issue 
of, ona time-barred decree—See CIV. 
Pro, Cops, No. 19,2 A. L. J. R., 67. 


Occupancy holding. 


Lease of—under the N. W.-P. Tenancy 
Act—aA sub-lease of occupancy holding 
for more than five yoars is not void 
but voidable.—See Aor II or 1901 (N. 
W. P, Tenancy), No. 2, 2 A. L. J. Ru 156. 


Order abso ute. 


Application for—Decree for fore- 
elosure—Appeal against portion of 
decree—Execution of decree of appel- 
late Coureé—See LIMITATION AOT, No. 
11, 2 A. L. J. R., 180. 


Oudh Laws Act. 


S.9—Oudh Land Revenue Act (XVII 
of 1876), Sections 108, 122 and 121— 
~-Pre-emption—pre-emptor owner of a 
separate chat in the mahal—Non-resi- 
dent—revenue payable through lambar- 
dar—right of. 

Proprietor for the purposes of sec- 
tion 108, Oudh Land Revenue Act, 
includes all persons in possession for 
their own benefit. 


The plaintiff was the owner of a 
separate chak ina mahal and did not 
reside in the village. His share was 
in the possession of the lambardar and 
he was liable to land revenue. Held 
that he was a co-sharer within the 
meaning of the Oudh Laws Act and had 
a right of pre-emption in the village. 
MUNNU Lat V. MAULVI Saryip MUHAM- 
MAD ISMAIL 2. A. L. J. R., 769. 


Oudh Revenue Act. 
See OUDH LAWS Act. 


Pardanashin Lady. 


Want of independent advibe—Na- 
ture of liability not underst: 
MORTGAGE; No. 10,2 A. L. J, 







Parties. F 


(1) Civil Procedure Code (XIV pf. 
1882), section 283—Suit by decree-holder’ 
for declaration of the judgmen?-debtor's 


gight—F udgment-debtor not a party. 


When the decree-holder briygs a 
suit under section 283 df the Code of e 
Civil Procedure against a successful 
claimant to establish thagthe property 
belongs to his judgment-debtor and 
that heis entiled to bring it to sale 
in execution of his decree, the only 
person against whom he claims relief 
is the successful clainant. To such 
asuit the judgment-debtor is not a 
necessary party. ° 


But if an unsuccessful claimant 
brings a suit under that section and 
seeks to establish his claim against 
both the decree-holder and the judg- 
ment-debtor, the judgment-debtor is a 
necessary party. GHASI RAM V. MAN- 
GAL CHAND, 2 A. L. J. R. 491. ° 


(2) —Decree against fgther—Sons 
not parties—Sale in execution—defect- 
cured—See Hindu Law—Debts, (2) 2 A. 
L. J. R., 647. 


Partition. 


(1) Application for—under section. 
106 of Act UI of 1901 (N.-W. P. and 
Oudh)—Necessity for verification—Seo 
PENAL Cope, No. 3,2 A. L. J. R., 203. 


(2) Covenant not to—how far binding 
against heir. 


The heirs of parties to an agreement, 
in which there isa covenant not to 
partition the property, are not bound 
by the covenant not to partition, 
though the original parties might have 
been bound by it. ABU MUHAMMAD V, 
KANIZ Fizza, 2 A. L, J. R. 652. : 


(8) Suit for partition—one of several 
items of joint property—joint owners, 


There is nothing to preclude one of 
the joint owners of several items of 
property from seeking a partition of 
such items of property. 


Plaintiff was the purchaser of frac- 
tional shares in two shops which were 
the joint property of certain persons. 
He brought a suit for pantition of his 
share in one of these shops. , 


Held that the plaintiff being the 
joint owner with the others of the 
shop in question, the suit for partition 
of his share in it, exclusive of the 
othr shop, was nota bad one. RAM 
MOHAN LAL V. MUL CHAND 2 A. L. J. Ru 
700. 


(4) Suit for—See Civil Pro. Code— 


| No. 81, 2 A. D. J. R. 709. ` 


is 


~ y- 





, Penal Code (Act XLV of 1860). 
* S. 184—Sale held by lawful authority 


\of public servant—n.-W. P. Tenancy Act 


(II of 1901), Chapter IX, section 134— 
Postponement of sale by Ameen—Dis- 
traint. 8 

To justify®a conviction under sec- 
tion 184, Indian Penal Code, the lawful 
afthority ofp public servant oflering 
a property for sale must be proved by 
the prosecution. Tara SINGH v. KING- 
EMPEROR, 2 A. L. J. R., 128. 


(2) S. 186.—Resistance to a public 
servant—Act Wo. VIII of 1873—Dis- 
traint for canal dues—Order for dis- 
traint not farmally drawn wp. 

Section 47 of Act No. VIII of 1873 
refers to the recovery of canal dues 
by the Collector from the lambardars 
who have been required under that 
section to collect and pay in canal 
dues. , But under section 45 of the 
same Act the Collector may recover 
dues from such persons as have actual- 
ly used canal water, although a lam- 
bardar has been appointed. Hence 
where a Naib-Nazir, who was a public 
servant, proceeded to distrain certain 
crops for a certain amount due on ac- 
count of the canal rates, under an 
order from an Assistant Collector, and 
the persons against whom distraint 
was issued offered resistance to the 
Naib-Nazir in the discharge of his duty, 
held that they were guilty of the 
offence under section 186 of the Indian 
Penal Code, although the order of the 
Assistant Collector might not have 
been formally drawn up. ABDULLA V. 
EMPEROR, 2 A. L. J. R., 219. 


(8) 5. 198—Fabricating false evi- 
dence—Application for partition under 
Act No. III of 1901 (U. P.) by four co- 
sharers—Application not required by 
law to be verified—Verification by the 
accused on behalf of persons, one of 
whom was dead. 


In order to sustain a conviction for 
fabricating false evidence it must be 
established that the accused madea 
document containing a false statement, 
that he intended that false statement 
should appear in evidence in a pro- 
ceeding taken before a public servant, 
and that that false evidence might 
cause any person who in such proceed- 
ing was to form an opinion on the 
evidence to entertain an erroneous 
opinion touching any point material 
to the result of such proceeding. 
Hence where a person signed a verifi- 
cation at the foot of a petition on 
behalf of a dead person and the peti- 
tion was signed and filed by a pleader 
in Court, the person signing the veri- 
fication was held not to be guilty of 
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making false evid&nce in respect of 


the petition, which the law did nd@ 
require to be verified. GANESHI YV. 
EMPEROR, 2 A. L. J. R., 208. 


(4) 5. 280.—Murshidabade rupees, 
counterfeiting of—duty of Subordinate” 
Courts—stare decisis. 


Section 230, Indian Penal Code, wae 
intended to and does apply"to Mur- 
shidabad rup@es. + KING-EMPEROR vV. 
DENI, 2 A. L. J. R., 498. 


e 
(5) Ss. 415 & 417—Cheating—Sale of 
immoveable property—Omission to men- 
tion prior tncumbrance—No dishonest 
concealment of fact—Transfer of Pro- 
perty Act, section 55. 


When there is a concealment of fact 
there is neither fraud nor dishonesty, 
within the meaning of criminal law, 
unless there is a duty imposed by law, 
as between the accused and the person 
with whom he is dealing to make that 
fact known. 


Bishan Das had mortgaged some 
landed property to one Jawahir Lal. 
Subsequently to the mortgage he sold 
a portion of the mortgaged property 
to the complainant without disclosing 
to him that the property sold had been 
mortgaged. He was convicted under 
section 417 I. P. ©. of cheating by dis- 
honest concealment of fact. e Held that 
the facts found did not bring the case 
within the purview of section 415 
I. P. C., inasmuch as there was no legal 
obligation on Bishan Das to disclose 
to the complainant the fact of, the 
mortgage, and there was no illegal 
omission, The case conbemplated in 
illustration (i), section 415 I. P, C. wag 
quite distinguishable. BISHAN Das v. 
EMPEROR 2 A. L. J. R., 268. 


(8) Ss. 417, 511.—attempt at cheat- 
ing. . 
Where the evidence established the 
fact that the aceused informed an 
Octroi Superintendent that there were 
16 maunds of an article in a cart, 
whereas there was only 6, and by this 
act he induced the Superintendent to 
grant him a refund of the duty on 16 
maunds of the article instead of 6 
maunds, and where this was discovered 
before any money was paid to the 
accused ; held that the accused was 
guilty of an attempt at cheating under 
section 417 read with section 511 of 
the Indian Penal Code. BHAGWAN Das 
v. EMPEROR, 2 A. L. J. R., 718. 


(7) S. 426—alteration in the course 
of riv§r—fishering rights—Property— 
Fisherfes Act (IV of 1897), section 6 


sub-section 3, Water. 
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The accused by dfverting a river for 
# consideraiio distance entrapped or 
caused destruction of'large quantities 
of fish in a section of the river and 
thus injypiously affected the lessees of 
dishery rights therein who, however, 
were not the owners of the bed. Held 
that he was guilty of the offence men- 
tioned in section 426 of the Indian 
Penal Code. Held further that the 
word ‘ water’ in section®6, sub-section 
8, of Fisheries Act meant private 
water, an? the accused could not there- 
fore be proceeded against under that 
Act. CHANDA v. KINc-EMPEROR, 2 A. 
L. J. R., 826. 


(8) §.457—Previous conviction for 
theft—Award of whipping in addition 
to imprisonment—Illegality of sen- 
tence. See Aor VI or 1864 (IMPERIAL), 2 
A. L. J. R., 178. 

(9) Ss. 465 and 467.—Forgery of 
cheque—Hxpert evidence as to hand 
writing. 

To base a conviction upon the opinion 
of an expert in handwriting is, as a 
general rule, very unsafe. 


When it is sought to convict a clerk, 
employed in an office, of forgery, upon 
the supposed similarity between his 
handwriting and that of some frag- 
mentary pieces of writing upon which 
the charge is based, the prosecution 
should make an attempt to show that 
the accusedis the only man in the 
office who could have written the 
forged documents, SRIKANT v. THE 
EMPEROR, 2 A. L. J. R., 444. 


Plalnt, 


—Insufficiently stamped at presenta- 
tion—Payment of additional Court-fee 
after period of limitation for suit— 
Dismissal of suit~—See CouRT-FEES ACT 
(VII oF 1870), No. 4 2 A. L.J. Ru 55. 


Pleadings. 

(1) Withdrawal of first suit. for 
posaession of land as owner—Second 
suit for establishment of easement 
over land claimed in the first suit. 


The fact, that the plaintiff asserted 
a right of ownership over a land, 
which, he afterwards found did not 
exist, does not preclude the plaintiff 
from claiming a right of easement. 


If the plaintiff had enjoyed the right 
of user, of a land, for such a long period 
as is sufficient to confer on hima right 
by prescription, the circumstance that 
in a previous suit he had erroneously 
stated that he was the owner, would 
not deprive him of the right df ease- 
ment which he had acquired. CHEDAMI 
La, V. SHIB CHARAN, 2 A. L. J. 
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x (2) Practice—Suit for share of pro- 
perty—point not raised in the plead- 
tugs—suggestion before Court below 
that account should be taken—Separate 
Suit for that purpose necesgary. 


In a suit for recovery ofa share of a 
deceased Muhammadan's estate by 
right of inheritance the ppintifi alle®; 
ed that the dower-debt amounting to 
Rs, 40 due to the widow who was in 
possession had been satisfied ont of 
the usufruct, and also asked for a con- 
ditional decree in the event of any- 
thing being found as due to the widow. 
The reliefs asked for were,(1) delivery 
of possession of the share, (2) mesne 
profits for three years and (3) costs 
of the suit. The widow contended 
that her dower was a lakh of rupees 
and that she had in possession of the 
property in lieu thereof. The suit 
was dismissed. Upon appeal to the 
High Court it was argued that at all 
events an account ought to have been 
directed to be taken of the*profits of 
the property and the amount of those 
profits set off against the dower debt. 
Held that the contention could not 
prevail. If the plaintiff was desirous 
of claiming an account of this kind 
she ought to have done so in the prayer 
to her plaint. The question would be 
best raised ina suit for an account. 
HUMERA BIBI v. ZUBEDA BIBI, 2A. L. 
J. R., 485. 


Possession. 


Illegal dispossession—Joint owner— 
decree for joint possession. 

Where one of the joint owners of 
immoveable property in execution of 
a decree obtained by him for exclu- 
sive possession ousts another, there 
is a dispossession, and the latter’ is 
entitled to be restored to joint pos- 
session as before. RAJA RAM MISRA 
v. LALJI MISRA, 2 A. L. J, R., 481. 


Practice. 


e 
(1) Second appeal—Iuterfergnée mith 
impossible finding—Finding insufficient 
basis for connelusions, 

The High Court will interfere in se- 
cond appeal. With the decree of the 
lower appellate Court whendt is found- 
ed upon an impossible finding or when 
the findings of that Court form an in- 
sufficient basis for its conclusions. 
aS MAL Y. GHAYAS-UDDIN, 2 A. L, J. 

o 27. 


(2) Witness absent—plaintiff present 
—adjourned hearing—witness directed 
to attend. 


The plaintiff and his witness Were 


., 59. | present on the date fixed but tha case 


~ 


yy 


—— 


e PRaocrict.—concluded. 7 
e 


\ was not taken up, and the witness was 
directed to attend on the dext dear- 
ing. On the adjourned hearing the 
plaintiff appeared but the witness di 
noteppear.e Held that the suit shoul 
e uot be dismfssed, although fresh sum- 
ns was not issued to the witness. 
ouieoror QF JAUNPUR v. TAHULI RAI, 
2 A. L. J. Ry 345. 


(3) Grounds for refusing to make 
absolate a decree nisi for dissolution 
of marriage—See Aor IV or 1869 (IN- 
PERIAL), 2 A.B. J. R., 420. 


(4) Trialeof European British sub- 
jects—Rights and privileges of Euro- 
pean British subjects—See CRIM. PRO. 
Cope. No. 20,2 A. L. J. R., 20. 

a 


(5) Revision—Want of legal evi- 
dence to support a conviction.—See 
EVIDENCE, No. 3,2 A. L. J. R., 58. 

(6) —Magistrate’s power to report 
against an order of Sessions Judge— 
See CRIMINAL PROCEDURE CODE, No. 
18,2 A. L. J. Ru, 589. 


Pre-emption, 


(1) —Oo-sharers having equal rights 
—decree for half of the property in 
favour of each—justice, equity and good 
conscience, 


In a suit for pre-emption by co- 
sharers who possessed equal rights, 
the lower Court had awarded to each 
a decree for a half share in the pro- 
perty. 

Held, that the decree was right, 
being in accordance with the rules of 
justice, equity and good conscience, 
which, in the absence of any statutory 
enactment, must be applied. SALIG 
ta v. KALI SHANKER, 2 A. L. J. R., 

90. 


(2) Oo-sharer—Sale by Government. 


When the Government acquires land 
permaxently it does not become a co- 
sharer in the village to which the land 
originally appertained, and the pro- 
visions contained in the wajib-ul-arz 
dealing with sales by co-sharers do 
not apply. Hence the Government can 
sell the latd to any one it pleases and 
the co-sharers have no right of pre- 
emption. GYA Sinan v. RAJA Ram, 
2 A. L. J. R., 787. 


(3) Co-sharer—purchaser of a grove 
—sharer, 

Purchaser of a grove not being liable 
to payment of Government revenue, is 
not co-sharer in the village and is not 
entitled to pre-empt. MUHAMMAD ALI 
v, THAN SINGH, 2 A. L, J, Re, 788, 
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PRE-EMPTION—continued, 


° 

(4) Custom—Evidence ef—Rights ig- 
ter se—Successive wajib-ul-arzes not 
in agreement—Remand. 


Where the question was as to the 
existence in a village of a caStom con; 
ferring a preferential right of pre- 
emption upon a co-sharer in the same 
thok as against one in another thol, 
and it appeared that while fhe later 
wajib-ul-arzes*of 1862 and 1876 recog- 
nised such a custom, the earliest wajib- 
ul-arz (of 1833) recorded only custom 
that gave no preference inter se to co- 
sharers of the village, held, (RICHARDS, 
J., dubitante) that there was legal 
evidence of the existence of custom 
claimed. 


The principle of English common 
law that a custom is not proved if it 
is not shown to have been immemorial, 
cannot be applied in these provinces. 
GOKUL Dromrr and another v. MAHA- 
RAJA DICHIT, 2 A. L. J. R., 790. 


-(5) Suit for——Basis of pre-emptor’s 
right—Title—See LIMITATION ACT, 2A. 
L. J. R., 151. 


(8) Muhammadan Law—Partner— 
Right of way or flow of water. 


If a person has a right of way or of 
the flow of water over the property 
sold, he must be regarded ag a partner 
in the appendages of the said property 
and to have, under the Muhammadan 
Law, a right of pre-emption in regard 
toit. KARIM V. PREO LAL, 2 A. L.J. 
R., 619. A 


(7) —Talab-i-ishtishhgd to be striet- 
ly performed. 


Where in a suit for pre-emption 
under the Muhammadan Law it ap- 
peared that both the demands were 
performed in the presence of certain 
persons, who simply happened to be 
present and had not been invoked as 
witnesses for the purpose, held, that it 
was not a sufficient performance of the 
talab-i-ishtishhad in accordance with 
the Muhammadan Law. GANGA PRA- 
ae v. AJUDHIA PRASAD, 2 A, L. J. R. 
682. 


(8) See PRE-EMPTION—WAJIB-UL-ARZ. 


(9) Partition of village—Défferent 
Mahals—Right of a share-holder in one 
mahal to pre-empt—Property sold in 
different mahals. 


A settlement wajib-ul-arz gave a 
right of pre-emption to a co-sharer in 
the village over a stranger. The vil- 
lage whs divided by perfect partition 
into two mahals and the wajib-ul-arzes 
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fgamed at partition recited that in 
regard to pre-emption, action would 
be taken in accordance with the con- 
ditions of the settlement wajib-ul-are. 
Held thasg sharer in one mahal had 
tio right to pre-emption as against a 
stranger who had purchased a share 
in the other mahal, as the wajib-ul-arz 
contempleted co-sharers in the un- 
broken village i. e. sshare-holders 
with the vendor. MATHRA PRASAD Y. 
NEM CHANP, 2 A. L. J. R. 261. 


(10) Price~Specification of sale of 
two properties under one sale-deed— 
—Claim to pre-empt only one pro- 
perty. 


Where two properties were sold 
under one sale-deed which separately 
specified the price of cach of the pro- 
perties conveyed, it was keld that 
the transaction really amounted to a 
distinct and separate sale of each of 
the two properties and a person enti- 
tled to claim pre-emption of both the 
properties could maintain a claim for 
pre-emption of either of the two pros 
pertles. LACHHMAN v. TULSI RAM, 2 
A. L. J. R., 199. 


(11) Partition—Wajib-ul-arz—-Old 
Wajib-ul-arz copied verbatim in new 
Wajib—ul--arzes—Intention— Gaon’ 
meaning ofs 


A village was divided by perfect 
partition into several mahals and 
several wajib-ul-arzes were prepared 
for the several mahals. The wajib- 
ul-aives so prepared were verbatim 
copies of the settlement wajib-al-arz 
which recorded a custom of pre-emp- 
tion. Held that the wajib-ul-arzes did 
not record a new contract but the 
the pre-existing custom which the 
members of the co-parcenary body 
desired to perpetuate, notwithstand- 
ing the disintegration of the village 
for fiscal purposes. 

A village does not cease to exist by 
reason of the sub-division of its area 
into separate mahals. Where on a 
partition several wajib-ul-ar-arzes were | 
prepared each giving a right of pre- 
emption to a co-sharer in the gaon, 
held that the Court was bound to 
construe the words according to its 
plain sense and the word gaon should 
not bë held to mean mahal. Held 
further, that a co-sharer in the gaon | 
(village) was a pre-emptor. AUSERI 
LAL v. RAM BHAJAN, 2A. L. J. Re 313. 


(12) Refusalof a co-sharer to pur- 


chico —Right of—Definite agrpement 
with stranger to be communioted to 
pre-emptor—Duties of Receive—-Sale 
by Receiver. I 
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"in order to debar a party, entitleg’ 
to pre-empt a sale, from exercising his 
right of pre-emption, an opportunity 

to purehase must be given, when a 
fefinite agreement to purchase gt a 
fixed price has been entewed into with 
a stranger, It is not enough to offer 
property to a person entitled to pr& 
empt before an agreement%o purchasé 
has been entered into with a third 
party. An order appointing a Re- 
ceiver, vests in the Receiver all the 
insolvent’'s property with the excep- 
tion specified in the first proviso to 
section 266 of the Code of Civil Pro- 
cedure, and it is the dhty of the 
Receiver to convert, under the direc- 
tions of the Court, that property into 
money; when the Receiver sells the 
property, he cannot do so in deroga- 
tion of the rights of third parties. 
Hence, where a Receiver sellg pro- 
perty by private sale, the person who, 
in the ease of an ordinary sale, would 
be entitled to pre-empt, does not lose 
his right of pre-emption. KANHA LAL 
vV. KALKA ParsHad, 2 A. L. J. Ru 390. 


(18) Re-sale to a co-sharer having 
preferential right—Resale during pen- 
dency of suit but befere service of sum- 
mons—Amendment of plaint—Second 
vendee added as defendant- Determi- 
nation of question between plaintif and 
second vendee, effect of. 


During the pendency of a pre-emp- 
tion suit but before service of sum- 
mons upon the vendee the property 
which was the subject-matter of the 
suit was sold by the vendee to a third 
person who was a co-sharer and had a 
preferential right of pre-emption as 
against the plaintiff pre-emptor. The 
plaintiff amended his plaint and added 
the second vendee as a defendant and 
inserted in the body of the plaint two 
paragraphs in which he impeached the 
sale made to the second vendee as 
being collusive and also get up his 
right of pre-emption as against the 
second vendeo. The added @efendant 
filed a written statement in which he 
distinctly set up the genuineness of 
the sale to him, and his preferential 
right of pre-emption against the plain- 
tiff. The District Judge fownd (1) that 
the sale to the added defendant was 
genuine, and (2) the added defendant 
had a preferential right as against the 
plaintiff. Held that under such cir- 
cumstances, a defendant having been 
added who had at the time a right to 
maintain 2 suit for pre-emption ‘based 
upon his preferential claim, and the 
question of preferential right having 
been determined in the suit, it did 
not lie in the mouth of the plaingf to 
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e 
Qbject to the finding upon the issue 
raised at his invitation and to, say 
that tlee Courj was to disregard it, 


The sale to the second vendee bein: 
foued to beegenuine, and the secon 
vendee being found to possess a pre- 
ferential right and to have obtained 
possession gf the property, held that 
the plaintiff's suit for pre-emption was 
properly dismissed. MANPAL v. SAHIB 
Ran, A. L. J. R., 428." 


(14) Right. of—~Wajib-ul-arz—co- 
sharer—title by adverse possession but 
not recorded. 


Where it is found that the vendee of 
certain property has been in adverse 
proprietary possession of certain other 
plots of land and has thus become the 
owner thereof but his name is not 
recorded as such in the revenue regis- 
ters ;eheld that the vendee is a co- 
sharer within the meaning of the 
Wazib-ul-arz, and thus entitled to 
resist a laim for pre-emption. ALI 
HUSAIN KAAN v. TASSADUK HUSAIN 
KHAN 2 A. L. J. R., 612. 


(15) construction—co-sharers in the 
village—Right to pre-empt. 

A wajib-ul-arz gave a right of pre- 
emption tp own brothers and nephews, 
then to cousins, then to co-sharers in 
the Patti, and then to co-sharers in the 
village. The village which was origi- 
nally divided into too Pattis was sab- 
sequently divided into several Mahals 
by perfect question but no new wajib- 
u-arz was framed. Held that a co- 
sharer in one mahal had a right to 
pre-empt in respect of a sale to a 
stranger of a share in another mahal. 
JANKI NATH v. RAJA RAM PARTAP 
SINGA, 2 A. L. J. R., 838. 


(16) Burden of proof—~Pre-emption 
clause—Oustom—New contract, 


Ifa Wajib-ularz clearly shows that 
a clauge a8 to pre-emption embodies a 
new contgact entered into by the co- 
sharers, at the time the Wajib-ul-arz 
was prepared, it would be necessary 
for the plaintiff claiming pre-emption 
to prove that he, or some one through 
whom he glaims, was an assenting 
party to the contract ; but that, if the 
wajib-ul-arz does not show or other- 
wise prove that the pre-emption 
clause was thereby the embodiment of 
a new contract as to pre-emption, the 
reasonable and proper construction to 
place upon such a document would be 
that the pre-emption clause was mere- 
ly the recital of a pre-emption custom 
in force in the village; in such a case 


it wowa, be for the defendant in a pre- | BALDEO PRASAD, 2 A. L. J. R., 687. 
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emption-suit to prove clearly that no 
such custom exigted and that the veff- 
dor and the plaintiff had not agreed to 
be bound by it. SAvAK SINGH V. GIRJA 
PANDE, 2 A. L. J. R., 6. 


e 
(17) —Inuterpretation—Digar hissa- 
daran thoke—near co-sharers—Prio- 
rity. p . 
The pre-emptive clause in a wajib- 
ul-arz provided that the right of pre- 
emption would acerue to (1) near co- 
sharers of the vendor, (2) dusre thoke 
ke hissadaran, and (8) digar hissadaran 
thoke. Plaintiffs were co-sharers in 
the same khata with the vendor, and 
the defendants were co-sharers in the 
same thoke but not in the same khata. 


Held, that the plaintifis were enti- 
tled to pre-empt in preference to the 
defendants. The three classes of pre- 
emptors mentioned in the wujib-ul-arz 
are mutually exclusive. The wajib- 
ul-arz refers to three classes of co- 
sharers and by hissadaran qaribi (near 
co-sharers) is meant a limited class not 
comprising all the co-sharers in the 
same thoke. PIRTHI Rar V. Srriv RAI, 
2A. L. J. R., 707. 


(18) —interpretatioan— for such 
price as a stranger may pay.’ 

In a suit for pre-emption founded 
upon the Wazib-ul-urz the plaintiff. 
being a co-sharer in the same patti 
with the vendor, claimed priority over 
the vendee who was simply a co-sharer 
inthe village. The pre-emptive clause 
in the Wajib-wl-arz hegan withe the 
recital “for sush price as a stranger 
(ghair shakhs) may pay.” ¢ 

Held, that the intention was that 
only when the sale was made to a 
stranger, the right of pre-emption 
would arise, KHATUN BIBI v. SAYIDA. 
BIBI, 2 A. L. J. R., 689. 


(19) —Interpretation—unele not in- 
cluded in the category of bhai hakiki 
or bhatija hakiki. ° 

Where a Wajib-ul-arz gave aright of 
pre-emption on transfer of share, first, 
to bhai bhatija hakiki, then to bhai 
chachazad who may be a co-sharer of 
the vendor, then to the co-sharers of 
the patti and so on, it was held that 
the uncle of the vendor had no pre- 
ferential right to pre-empt oer the 
vendee, who wasa first cousin of the 
vendor, inasmuch as he was neither a 
bhai hakiki nor a bhatija hakiki. 


Semble—A reciprocal right to pre- 
empt is not to be implied where the 
document is silent. JANKI PRASAD v. 
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PRE-EMPTION—continued 


(20) Wajip-ul-ar? silent as to nature 
a custom—No allegation as to nature 
of custom in plaint—Muhammadan law 
applies—No pre-emption with respect 
to mortgage—Performance of prelimi- 
maries. 


In the absence of any allegation or 
proof as to the existence of any cus- 
tom different from or not co-extensive 
with the Muhammadane Law of pre- 
emption, that law must be applied. 
Accordingeto the Muhammadan Law no 
claim for pre-emption arises in respect 
of a mortgage. 


The world intigal used in the wajib- 
ul-arz covers all kinds of transfers; 
but even where the transaction is a 
mortgage and not asale, and the two 
demands required by Muhammadan 
law are not performed, the right of 
pre-emption cannot be enforced, JAG- 
DAM SAHAI v. MAHABIR PRASAD, 
2A. L. J. Ro 482. 


(21) - Wajib-ul-arz—Oustom—Muham- 
madan Law—Near relative—Sister’s 
son, 


Where a later wajib-ul-arze recog- 
nised the right of pre-emption without 
further specification but the prior 
wajib-ul-are had conferred it upon, 
first, near relatives, and secondly, co- 
sharers in the village, held that the 
entries in the two wajib-ul-arzes taken 
together evidenced a custom, inde- 
pendent of the Muhammadan law, 
where under a sisters son of the 
vendor, though he held no share in the 
village, was cntitled to pre-empt. 
Abdul Wahid v. Wilayat Husain [1902] 
A. W. N. 109, veferred to. RAN DN v. 
PoKHAR SINGH, 2 A. L. J. R., 258. 


(22) Wajib-ul-arz—Bhai hakiki and 
karibi—Pre-emptor being vendors hus- 
band’s brother, 


A pre-emptor who is brother of the 
vendor's husband, isa near relative 
and his preferential right under a 
wajib-ul-arz which confers a right of 
pre-emption first on a bhai hakiki (own 
brother), secondly on karibi (near), ! 
and lastly on co-sharers in village. ; 
RAMJI LAL V. GUAFOR KHAN, 2A. L. dJ. | 
R., 346, i 

(28) Pre-emption-—Co-sharer—Re- i 
sumede muafi-holder—Wazib-ul-arz— : 
Preemptor accepting mortgage money | 
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E PRE-EMPTION.—concluded. 


the meaning of the Wazib-ul-arz which 
confers the right of pre-emption upon 
hissadars. é $: 


e The mere fact that a pre-emptor 


accepts from the vendee mortgage- - 


money due upon the property which 
is the suject of pre-emption, does ngt 
amount in law to a waives of his pres 
emptive right. AHMAD ALI V. NAJAMA- 
UN-NISA, 2 A. L. J. R., 145. 


(24) See OupH Laws Act. ‘* 


Probate. . 


The devisee under the Will of a 
deceased Hindu, living if the United 
Provinees, need not take out Probate 
before applying for succession-certi- 
ficate—See Act, VII or 1889—(Sucoxs- 
SION CERTIFICATE), 2 A. L. J. R. 126. 


Registration Act (Ill of 1877), 
e 


(1) Ss. 3 and 17, clause (d4)—Lease— 
Right to collect dwes,—benefit to arise 
out of land—registration—Transfer of 
Property Act (No. IV of 1882), s. 107. 


The right to collect dues upon a 
piece of land is a benefit to arise out 
of land within the purview of section 
3 of the Indian Registration Act (No. 
TII of 1877). 


e 

When sucha right was granted by 
an unregistered lease for a poriod ex- 
ceeding one year and reserving yearly 
rent and were the lessees also exe- 
cuted a kabuliat which was registered, 
held that the unregistered Icase did 
not effect transfer and was therefore 
inadmissible in evidence. Such a lease 
to be effective must be registered, as 
required by section 107 of the Transfer 
of Property Act (No. IV of 1882) and 
section 17, clause (d) of the Indian 
Registration Act (No. III of 1877). 
SIKANDAR V. BAHADUR, 2 A. L. J. R., 208. 


(2) S. 17—Compromise relating—to 
property not subject-mattew of suit— 
Decree embodying compromise—€ode of 
Civil Procedure, section 375. ° 


Where there was a compromise Det- 
ween the parties to a suit which dealt 
with lands which were the subject- 
matter of that suit and other lands 
which were not, and the deed of com- 
promisé was not registered though 
these other lands exceeded Rs. 100 in 
value, but it was submitted as a whole 


from vendee—No waiver of pre-emptive ! to the Judge who was invited to dis- 


right 


+ 


pose of the suit onits basis, and its 


When there is nothing to show that | terms were embodied in their entirety 
a resumed muafi stands on the same | in the decree made by him; held that 
level with a khalsa land, the hdlder of | the portion of the compromise relating 
such muafl cannot be a co-sharer, for ; to the other lands aforesaid embodied 


the purposes of pre-emption, within in the deeree was judicial evidence 
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» REGISTRATION Act—concluded. 


e 
available to the parties, and the said 
compromise did not require registra- 
tion. ° e 

Held further that the decree of the 
Cort base upon the compromise was 
enforceable as a decree only so far 
ag it related to the subject-matter of 
éhe suit. MWAGHUBANS MANI SINGH V. 
MAHABIR SINGA, 2 A. L. J. R., 564. 


(3)_ S.17—Sale of profits—intangible 
thing? 


8.17 of the Registration Aet does 
not apply, as the sale-deed in question 
did not pugport to convey any right, 
title or interest to or in immoveable 
property, it being a debt due by the 
Jambardar. DAMODAR DAS V. GIRDHARI 
Das, 2 A. L. J. R., 692. 


(4) Ss. 72, 76, 77— Refusal to register 
—apppal—preliminary procedure before 
suit. 


Where a Sub-Registrar refuses to 
register a deed and an appeal is pre- 
ferred to the District Registrar, it 
must be deemed to be either án 
appeal under section 72 or an applica- 
tion under section 76, and the order 
of the District Registrar thereupon is 
made under either section 72 or sec- 
tion’ 76. ,If under the former, then 
the preleminary procedure prescribed 
before a suit can be brought under 
section 77 has been taken. SURAJ 
BALI V. Komas, 2 A. L.J. Rọ 714. 


Remand. 


Appellate Court, power of, to—suit 
under N.-W. P. Tenancy Act IT of 1901. 
See Aor TI oF 1901 (N.-W. P.), No. 16, 2 
A. L. J. R. 119. 


Rent. 


Suit for arrears of—by landlord 
against agricultural tenant—Right of 
suit—Conditions for maintenance of 
suit—Seee\or XII or 1881, No. 5 (N.-W. 
P.), 28.5.5. Ro 1 


Res judicata, 


(1) —Estoppel—proceedings under 
Probate Act—Civil Procedure Oode— 
XIV of 1882), section 13—subsequent 
suit for possession—Muhammadan Law 
—disposition of whole property by Will 
—Executor—trustee for two-thirds. 

A Muhammadan disposed of all her 
property by a Wi]l. and executed a 
deed of release in favour of the execu- 
tor. The executor obtained probate 
under .the Will. The probote pro- 
ceedings were opposed by the heirs 
who lost the case. They then brought 
this guit for possession of their shares. 
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RES JuDICATA—continued. 


e 

Held that the controversyein the fog 
mer proceedings being between the 
heirs claiming adversely to the Will 
and the person who claimed a benefi- 
cial interest under the Will*the for- 
mer proceedings under the provisions” 
of the Probate Act, did not create any 
estoppel. ‘ 


In the ease of Muhammadd¢h execu- 
tors a title tô the estate of the testa- 
tor as such, by virtue of the probate, 
was created for the first time by the 
Probate and Administration Act, and 
is limited by the provisions of that 
Act. The testamentary jurisdiction of 
Indian Courts considered. 


Where previous probate proceedings 
had not been put in evidence in a sub- 
sequent litigation between the same 
parties, but the probate and the appli- 
cation and two judgments were, the 
subsequent litigation was not barred 
by the rule of res judicata, 


Where a Muhammadan testator has 
disposed of the whole property, the 
executor, when he has realised the 
estate, is a bare trustee for the heirs 
as to two-thirds, and an active trustee 
as to one-third for the purpose of the 
Will; and of these trustees one is creat- 
ed by the Act and the probate, irres- 
pective of the Will, and the other by 
the Will established by the probate. 
Mirza KuRRATULAIN BAHADUR and 
others v. NAWAB NUZHAT-UD-DOWLA 
ABBAS HOSSEIN KHAN alias PEARA 
SAHEB. 2A. L.J. R, 758. (P.C) 


(2) Mortgage—Purchase of equity of 
redemption by first mortgagee—Decree 
for sale obtained by second mort- 
gagee—Sale in execution—Purchase by 
decree-holder—First mortgagee’s suit 
for avoidance of sale dismissed—Second 
mortgagee’s suit for redemption of prior 
mortgage decreed—Suit for possession 
by auction purchaser—First mortgagee 
not entitled to plead a right to redeem 


second mortgage. . 


A. mortgaged certain property to B 
in 1872 and again in 1873. B obtained 
a decree for sale in December, 1880, 
and in lieu of the decretal amount pur- 
chased the hypothecated property by 
a private sale in November, 1883, and 
took possession. In July, 1883, A had 
re-mortgaged the same property along 
with some other, to C, who obtained 2 
decree for sale in February, 1884. To 
C's suit and decree B was a party, but 
not to any proceedings in execution, 
nor was he a party to the order abso- 
lute fdr sale which was obtained by C 
in January, 1893. The mortgaged pro- 
perty was sold in execution of C’s 
decree in November, 1896, and was pur- 
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RES JUDICATA—continued, 


. 
cased by C.° B thereupon brought a | donee of immoveable property from 


INDEX. 


è RES JUDIGATA.— continued. 


suit for a declaration that the auction ! him, On the other, for cancellation of 
sale was void as against him, which ' the deed of gift and displacement of 


was dismissed. C then sued for redemp- 
tion of B’emortgage and got a decree 
in July, 1899, but failing to obtain pos- 
session, sued B for recovery of posses- 
sion. Held that B was not entitled to 
redeem © He might and ought to 


have raised this plea in *the two pre- : 
vious litigations or discharged C's i 


decree while under execution, and 
not having done so, he was barred by 
section 13, 
Civil Procedure, from setting up a title 
to redeem. GRET Ram v. BARU MAL, 
2A. L, J. R., 278, 


(3) Mortgage, redemption of—Res 
judicata—former suit by one Muham- 
madan brother to redeem whole— 
second suit by another brother to re- 
deem part—presumption. 


The father of the plaintif, a Muham- 
madan, mortgaged some villages to 
defendant's ancestor. The plaintiff's 
brother brought a suit for redemption 
of the wole property. That suit was 
dismissed. The plaintiff now brought 
this suit for redemption of his share. 


Held that to maintain a plea of res 
judicata it must-appear from inspec- 
tion of the record that the person 
whose interest it is sought to bind was 
in some way a party to the suit. The 
considerations applicable to the case 
of a Hindu family do not anply to one 
of a Muhammadan family, and the mere 
fact that redemption was sought of the 
entire property proved nothing. 

A mortgageér of an undivided share 
may redeem the entirety, at any rate, 
if the mortgagee does not object and 
may be compelled to do so if required 
by the mortgagee. CHAUHARI AHMAD 
BAKSU V. SETH RAGHUBAR DAYAL, 2 A. 
L. J. R., 818. 

(4) Res judicata—Decree against 
widow—representing state—effect of 
against reversioners. 

In a suit brought by a Hindi widow 
for the recovery of the property which 
had belonged to her husband, the 
widow represents the estate and any 
decree obtained against her in that 
suit would be binding against the re- 
versioners, provided that there “was 
fair trial of the sait in which the 
decree was passed. MADAN MOHAN LAL 
V. AKBARYAR KKAN and others, 2 A. 
L. J. R., 848. 

(5) Civil Procedure Oode (XIV of 
1882), section 13—Remainderman and 
life-tenant—Declaration. 


Where in a suit between L and his 
father, on, the ore side, and Randa 


explanation ii, Code of, 


she possession of the donee, the Court 
substantially held that L Jad a ve&ted 
remainder and made a decree declaring 
the gift in question to be null a&d 
void, but refusing to Gisturb the 
donee’s possession during the donor’s 
life-time, in a subsequent suit between 
L’s son as plaintiff and R and lis re- 
presentatives as defendants, the gues- 
tion of title is res judteata, and the 
plaintiff may claim a declaration that 
he is entitled, as immediate reversion: 
er, to the absolute estate in the pro- 
perty after the death of R. RAJAH 
RAMPAL SINGH v. RAM GHULAM SINGH, 
2 A. L. J. R, 287. 


(6) Suit against certified purchaser 
held barred—Oertified purchisersuing 
for profits—Defence not barred—Civil 
Procedure Code (XIV of 1882), section 
317. 


G purchased some land in the name 
of B ata sale in execution of a decree 
against himself and remained in pos- 
session. After some time he brought 
a suit for a declaration that B was his 
benamidar. That suit was dismissed 
as barred by section 317 of ethe Civil 
Procedure Code. B thereupon brought 
this suit for his share of profits. @ 
pleaded that B was not the owner but 
was his benamidar, 


Held that the dismissal of G's suit 
not being on the merits, left him ex- 
actly in the position in which he was 
when the suit was instituted, a posi- 
tion in which, if his benamidar sought 
to enforce any right against him, ,he 
might set up his beneficial ownership 
as a defence; and consequently the 
suit was not barred by the rule of res 
judicata, GHAZI-UD-DIN V. BISHEN 
DAYAL, 2 A. L. J. Ra, 111. 


(J > 

(7) Suit for profits in a Revenue 
Court—Determination of title by the 
appellate Civil Court—Subsequent suit 
in Civil Court as to title—Decision of 
appellate Court is no bar to the sub- 
sequent suit—See Acr XII or 1881 No. 
4, (N.-W. P. ‘Rest). 2 A. L. Y. R., 283. 


(8) Res judicata —Section 13, Civil 
Procedure Oode—Jurisdiction of Civil 
and Revenue Courts—Suits for profits 
in Revenue Court-—Previous suit be- 
tween the parties—Question of title de- 
cided adversely to the present plaintif. 


M sued for profits due to hey as 
owner of a share in the mahal of which 
D was the lumbardar. In a sujt be- 
tween the parties it had been, deCided 
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RES JUDICATA—continued, 


e 
y a Civil Court of competent jurisdic- 
ion that M had no title to the share 
in question. p pleaded that he was 
not the owner, and the question of 
owpership yas res judicata. The Die 
trict Judg@ overruled the plea and 
dperoed the claims holding that the 
ecision of the Court in the previous 
Suit could @ot operate as res judicata 
inasmuch as that Court could not have 
tried the present suits for profits and 
decrted the claim. 


Held that avhen as between parties 
to the revenue suit, a Civil Court of 
competent jurisdiction has decided the 
title to the property adversely to the 
plaintiff who claims profits, the Reve- 
nue Court is not competent to ignore 


* that decision, and that decision being 


binding upon the Revenue Court, M's 
suit should be dismissed. DURGA SHAN- 
KER v. GUR CHARAN, 2 A. L. J. R., 884. 


(9) Res judiciata—Rent and Civil 
Courts—N.-W. P. Tenancy Act. (No. II 
of 1901), sections 58 and 199—Orders 
of ejectment. 


When a Rent Court orders the eject- 
ment of a tenant upon one of the 
grounds mentioned in section 58 of 
the N.-W. P. Tenancy Act (II of 1901) 
deciding itself under section 199 of the 
Act, the question of title against him, 
he is barred, by the rule of res judi- 
cata, from re-opening the question of 
title in a Civil Court. SALIG DUBE vV. 
DEOKI DUBE, 2 A. L. J. R., 834. 

(10) —Want of jurisdiction in first 
Court—Right of suit—Oonsideration 
of policy and expediency—Act XXIV of 
1839, ss. 2, 3, 4—Rules XXI and XXII 
(Madras). 

The former decision of a Court ad- 
judged to be without jurisdiction can- 
not be treated as ves judicata against 
the claim of the then plaintiff to have 
his rights decided by a Court of com- 
petent. jusisdiction. The legal right 
to briag a suit and to have it deter- 
mined bythe proper Court created for 
the purpose of determining such suits, 
cannot be barred upon considerations 
of policy or expediency. SRI VIKRAMA 
Dro MavARAJALU GARU v. GUNAPURAM 
DEENABHANDU PATNAIOK, 2A, L. J. Ro 
135. 

(11) —Swit for possession of the 
whole, dismissed—subsequent suit for 
declaration of right—Cause of action— 
Code of Civil Proçedure——section 13, 
explanation ti, and section 43. 


In consequence of a dispute between 
the, parties, the Criminal Court acting 
under the provisions of the Code main- 
tainen the defendant in possession. 


® 
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RES JUDIOATA.—-concluded. 


The plaintifis bro&ght a suit for pos- 
session alleging that they were t&e 
owners of the whole. The Court found 
that the parties were joint owners but 
dismissed the suit on the ‘grqnnd that 
the plaintiffs had not asked®for decla- 
ration of their right to a proportionate 
part. The plaintifis brought this suit 
for declaration that they were entitled 
to collect their half sharf of rents 
from the land’ in-dispute. Held that 
having regard to the nature of the two 
suits, the relief claimed in he present 
suit would have been inconsistent with 
the relief claimed in the former suit, 
and hence the plaintiffs were not 
bound to make it a ground of attack in 
that suit. The present claim was, 
therefore, not barred by explanation 
ii to section 13, of the Code, Held 
further that the suit was not barred 
by section 438. MAHANDAR SINGH v. 
JANKI SINGH, 2 A. L. J. R. 842. 


(12) Sale of property under attach- 
ment—Partition of property purchased 
—Dismissal of suit by attaching credi- 
tor, as co-shaver, for declaration of his 
title to property purchased—Subse- 
quent application for sale of property 
in execution of decree—See CIVIL PRO- 
CEDURE CODE. No. 22,2 A. L. J. R., 265, 


Restitution. 

(1) Application for—of mopey realized 
in excess in execution—Subsequent 
amendment of decree—Limitation ap- 
plicable to application for restitu- 
tion—See Civ. PRO. Copr, No. 12,2 A. 
L. J. R., 169. ‘ 

(2) Suit for--of property illegally sold 
under provisions of secfions 87 to 89, 
Cr. Pro. Code—Maintainablity of—See 
CR. Pro. CODE, No. 2,2 A. L. J. R., 848. 


Restitution of conjugal rights. 


A consent-decree obtained in a Civil 
Court in a suit for—supersedes an 
order for maintenance passed hy a 
Magistrate under section 488 of the 
Cr. Pro. Code—See Cr, Pro. CODE, No. 
21, 2 A. L. J. R., 160. 


Revision. 
1. CIVIL CASES. 
2.—CRIMINAL CASES. 


~—1.—Orvin CASES. ° 

Case in which a petition of appeal 
was treated as a petition for—2 A. L, 
J. R., 18. 

Revision—High Court—powers of. 

Neither precedent nor rule limits 
the authority of High Court to call for 
the record of a case and pass such 

+ 
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REVISION.— concluded. 


orders as the Cofirt thinks fit. A 
Court should not ordinarily grant an 
extraordinary remedy by way of revi- 
sion, but each case must be judged 
upon ite own merits. DEAI Das v. 
«AIJAZ Husa, 749. 


Powers of—of High Court—wrong 


.exercise of jurisdiction by lower Court 


—BSee Cre. PRo. CODE, 2 A. L.J. R, 870. 
—~—2,.—(CRIMINAL CASES). 

Where there is no appeal under 
Law, a petition admitted as an appeal 
must be dealt with as an application 
for revision. See Act VI or 1864 (Iup- 
ERIAL), 2 A. L. J. R, 178. 


Orders under section 522, Cr. Pro. 
Code—order for restoration of pro- 
perty, subject of offence—See Or. PRO. 
Cong, No. 17,2 A. L. J. Re, 64. 


Powers of High Court—Want of legal 
evidence, 


Where the record disclosed no legal 
evidence in support of the conviction 
was set aside on revision. BISHAN 
Darr v. KING-EMPEROR, No. 7,2 A. L. 
J. R., 58, 


Powers of—Provisions in Chap. XII 
of the Code of Cr. Pro. non-compliance 
with—No order by Magistrate in 
writing—See Cr. Pro. Cong, No. 7, 2 
A. L. J. R., 272. 


Right of*Suit. 


(1) Powers of Civil Courts to ques- 
tion acts of Municipal Boards within 
their statutory powers—sections 90 
and &1 of Act I of 1900—Suit in Civil 
Court—See AoT I or 1900 (N.-W. P. and 
OupH Municrmattry), No. 8, 2 A. L, J. 
R., 222. 

(2) Suit against agricultural ten- 
ants for arrears of rent—Conditions 
for maintenance of suit—See Aor XII 
of 1881 (N.-W. P. Rent) No. 5, 2 A. L. 
J. Ray 1 

(8) When some only of the members 
of 2 joint Hindu family carry on and 
manage a business on behalf of them- 
selves as well as the joint family and 
a contract is entered into with them 
alone, they not disclosing the names of 
the other members of the family at 
the time of the contract, it is compe- 
tent for them alone to sue on the 
contrae without joining the other 
members of the family. GopaL Das 
Ral CHAUDHRI v. BADRI Natu, 2 A. L. 
J. R, 3. 

(4) Suit by a presumptive rever- 
sioner against a Hindu widow fop dec- 
laration of title and injunction against 


waste and alienation—See HINDU Law: 


(REYERSIONERS), 2 A, L. J. R., 84. 


x RIGET oF Surr.—concluded. 


(5) Suit by a sub-mortgagee—dece’ / 


laratéon that the mortgage has been 
satisfied—See MORTGAGE REDEMPTION, 
go- 13, 2 A. L. J. R., 609. 


i e e 

(6) Suit for restitutioneof property 
sold under sections 87—89 of Cr. P. 
Code—See CRIMINAL PROCEDURE Coph, 
No. 2, 2 A. L. J. R, 348, © 

(7) Right of ex-proprietary tenant— 
suit for declaration of right—Seg Aor 
XII or 1881, No.1, 2A. L. J. R., 858. 


Riparian Rights. 


Allwion Diluvion—Sudd8nly acere- 


tion—Change of channel—Rights of - 


owner, 


Where by the irruption of the waters 
of a tidal river a new channel is formed 
in the land, the right to the soil re- 
mains in the owner, so that if a? any 
time thereafter the waters recede and 
the river again change its course leav- 
ing the channel dry, the soil again 
becomes the exclusive property of the 
owner. 


The same principle applies to non- 
tidal rivers. But where there is an 
acquisition of land from the sea ora 
river by gradual, slow and impercep- 
tible means, the accretion by alluvion 
belongs to the owner of the adjoining 
land. RITRAJ KOER v. SARFARAZ KOER, 
2 À. L. J. R., 623. 


(2) Gradual and sudden accession— 
Rights of owners—Gradual accession— 
Regulation XI of 1825. 


Alluvion is an imperceptible increase 
and land is said to be acquired by 
alluvion when it is acquired so gradual- 
ly that one cannot say how much is 
added at any particular moment of 
time. 

Where there is an acquisition of Jand 
from the sea or a river by, gradual, 
slow and imperceptible medhs, ghere 
the accretion hy alluvion is held to 
belong to the owner of the adjoining 
land emerged on the side of the defen- 
dants, held that they did not acquire 
any title to it. KRISHNA CHANDRA v. 
SAEEDAN BIBI, 2 A. L. J. R, 821. 


Second Appeal. 


—See Cases uuder the heading Ap- 
PHAL—3—{SECOND APPEAL). 


Small Cause Courts Act (Provin- 
cial Act IX of 1887). 


S.25—Power of High Court in repi- 
sion to disturb a finding of fact—Civil 
Procedure Code, section 622, 


we °? 


` 
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e SMALL CAUSE CouRTS.—concluded. ; 
i The High Court’s power of interfer- 


\ ing in révision conferred by the Pro- 


vincial*Sinall Gause Act, is wider than 
the power conferred by section 622 of 
theeCode ofeCivil Procedure. TURNER 


o V. JAGMOBAS SINGH, 2 A. L. R. J., 297. 


o 


(2) Sch. II, Art. 28--Suit for recovery 
Of ornameifts or their value—Right of 

inheritance—Not a suit for a share in 
the property of an intestate. 

A suit for recovery of ornaments or 
their value by right of inheritance is 
not a suit for the whole or a share of 
the propergy of an intestate and is not 

_ excluded from cognisance of the Court 
of Small Causes. CHEDI V. GULABO, 2 
A. L. J. R., 388. 


es 
Specific Performance, 


Oontract—Failure of consideration— 
Unsuccessful attempt to rescind agree- 
ment—Hstoppel. 

As an abstract proposition it is not 
true that there is any inconsistency 
in a party who has unsuccessfully 
tried to rescind an agreement after- 
wards claiming performance of it. 


But where the principal object of a 
person (who claims as an adopted son) 
enteringeinto a compromise is to ob- 
tain from the second party a clear ad- 
mission of his title to the property in 
dispute and immunity in the future 
from attacks upon his title from that 
quarter, and the language of the com- 
promise necessarily imports an agree- 
ment by the second party to abstain 
from questioning the validity of the 
adoption for the future, if the subse- 
quent conduct of the latter be at vari- 
ance with an account to subversion 
of the relation intended to be estab- 
lished by the compromise, there is a 
failue of the consideration for the 
agreement and no decree for specific 

* performance can be made at the in- 
stance of the second party. SRIsH 
CHANDRA ROY AND OTHERS V. Roy BA- 
NOMALI Rat BAHADUR, 2 A. L. J. R., 81. 


Specific Relief Act (1 of 1877). 


Mistake of Law—Mistake of fact— 
Undue delay in seeking performance— 
Refusal thereof—Discretion. 


It is well-established that the delay 
of either party to a contract in not 
prosecuting his right to the interfer- 
ence of the Court by the institution of 
a suit may constitute such laches as 
will disentitle him to the aid of the 
Court. For the purpose of specific 
performance, undue delay may amount 
toan abandonment of the contract by 


+ 
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SPEcIFic RELIEF AoT.— concluded. 


an aggrieved part®. “A party cannot 
call upon a Court of Equity for spe®i- 
fic performance unless he has shown 
himself ready, desirous, prompt and 
eager.” The rule is specially appli- 
cable when the subject-matter of the 
contract is of a speculative or fluctuat- 
ing value, 


Where a provision of a @ontract is 
invalid, e. g., 8 power to sell to be ex- 
ercised by a simple mortgagee with- 
out the intervention of the Court, due 
to a common mistake of law and not of 
fact ; held, that a Court of Equity will 
not, in general, relieve against a mis- 
take in a contract which was a mis- 
take of law; but there are cages in 
which the} Court does not hold itself 
strictly bound by this rule, but re- 
lieves against a mistake of law if there 
be any equitable ground, which makes 
it, under the particular facts of the 
case, inequitable that a party bene- 
fited by the mistake should retain that 
benefit. NAWAB BEGAM Y, A. H. CREET, 
2 A. L. J. R., 405. 


—S. 42—Declaratory suit—Alleged 
satisfaction of a mortgage—Suit not 
maintainable—See mortgage redemp- 
tion, No. 18,2 A. L. J. R., 609, 


Statement. 


_—~mwade by one accused under sec- 
tion 164, Cr. Pro. Code, admissibility 
of, as against another accused—See 
CR. Pro. CODE, No. 9,2 A L. J. R., 100. 


Step in ald of execution, , 


(1) Application for, amendment of 
order absolute not a—See LIMITATION 
Act, No. 16,2 A. L. J. R., 287. 


(2)_ Application for order absolute— 
Sg ea Act No. 12, 2 A. L. J. 
», 371. 


Sub~-Mortgagee. 


A sub-mortgagee is entitled te re- 
deem a prior mortgage under section 
91, Transfer of Property Act, as he 
acquires an interest in, or charge up- 
on, the mortgaged property. See 
TRANSFER OF PROPERTY Act, No, 23, 2° 
A. L. J. R., 162. 


Succession Certificate Act. 
e 
—See Act (IMPERIAL) VII or 1889, 


Tenant. 

(1) Right of--to dedicate village 
abadg, he was occupying for residential 
purposes, to permanent religious pur- 
poses—See VILLAGE ABADI, 2 A, È. J, 


ay . 
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TENANT.—coneluded. TRANSFER OF PROPERTY AcT.—contd. | 5. 


(2) Suit by the geirs of a tenant 
whose holdir was let to a third per- 
son by the landlord—Limitation—See 
Act II or 1901 (NORTH-WEST PROVINCES 
TENANCY), No, 5, 2 A. L. J. R. 69. 


e Tort. ° 


—Horse attacking person and pro- 
perty—Right of defence of person 
and propegty—Law relating to dogs ap- 
plicable—Amount of force ised in de- 
fence—Duty of owners of dangerous 
animals—Powers of Revision under the 

© Provincial “Small Cause Court Act-— 
section 25—section 622, Code of Civil 
Procedure (Act No. XIV of 1889). 


The principle of law which is appli- 
cable in the case of dogs is equally 
applicable in the case of horses, If 
a horse attacks a man, the person at- 
tacked is fully justified in protecting 
himself or his property by all reason- 
able means. He may cause the death 
of the animal in the exercise of his 
right of defence of person and proper- 
ty. The force used, however, must 
not be out of proportion to the appa- 
rent exigencies of the occasion. 


Owners of vicious and dangerous 
animals are bound to keep such ani- 
mals under restraint and not permit 
them to wander on the public roads 
and into private compounds to the dan- 
ger of the public. If they neglect to 
do so, they nust take the consequen- 
ces, TURNER v. JAGMOHAN SINGH, 2 A. 
L. J. R., 297. 


Transfer of Property Act (IV of 
1882), 

(1) Ss. 52, 53--Lis-pendens—Frau- 
dulent transfe*—Pleadings—Execution 
sale—Prior purchase of equity of re- 
demption by mortgagee decree-holder— 
Estate under administration—Purchase 
fromand rights of residuary legatee or 
heir. 


Where in a suit for the recovery of 
sums claimed to be due on a mortgage 
only a money decree not constituting 
any debt against the mortgaged estate 
is passed, so long as this decree stands 
unreversed the suit can not be treated 
as one in Which the title of the mort- 

è gagor's heirs was “ directly and speci- 
fically in question” within the meaning 
of section 52, Transfer of Property 
Act, é 

An issue whether certain transfers 
were liable to be set aside at the in- 
stance of a creditor under section 53 
Transsfer of Property Act, can be 
raised, and a decree for setting fhem 
aside made only in a suit properly 
constituted for that purpose. Where 
asuitis not so constituted either as 


es cae št 
to parties or otherwise, justice can? @ ° 
not be done unless all defences tha 4 5 
the parties may raise aye examined by 
legal methods. CHUTTERPAL SINGH V. i 
plasanas BAHADURSINGH, ZA.L.R, ° 

e s ii 


Q) 5. 54—sale of profits intangiblas- . al 
Intangible thing. ‘ Š y 


S. 54 of the Transfer of Property 
Act does not apply. Intrangible thing 
in that section means things im the 

ature of reversion, nota debt which . 
ths already become due from a third | 
person ; consequently, the sale-deed 
did not require registration. DAMU- 
a Das v. GIRDHARI Das, 2A. L. J. Ro 

(8) S. 55—Salce of immoveable pro- , 
perty—Vendor not bound to disclose the 
existence of prior inewmbrance to : 
vendee. ‘ pe 


° A 

Under section 55, there was no obli- 
gation cast on the vendor to, disclose 
to his vendee the existence of prior 
incumbrance on the property sold to 
the vendee. BISHAN DAS v. EMPEROR, 
2A. L. d. R., 268. 

(4) Pg 56—See section 82,2 A. L.J. 

as . 

(5) S. 60— redemption on payment of 
proportionate portion of mortgage- 
money—purchaser in execution of sim- 
ple money-decree not impleaded in suit 
upon mortgage, through known. 


In a suit for redemption on payment 
of a proportionate share of the mort- 
gage money by a person who had pur- 
chased a share of the mortgaged pro- 
perty in execution of a simple money- 
decree and who had not been made a” “ 
defendant by the mortgagee in hig 
suit on the mortgage, though the latter 
was aware of the purchase. and the 
mortgage had been foreclosed, 


Held that whereas between the | : 
mortgagor and mortgagee the mort- 
gage had come to an end, the”ordįnary 
objections to the redemptien of a 
mortgage piecemeal did not exist.’ 
Bri KISHORE v. MADHO SINGH, 2 A. L. 

J. R., 752. hg 


(6) Ss. 67, 99—suit under section 67 
—compromise—simple money decree-— 
charge on the property—Property not 
saleable in execution of simple money 
decree. 


Where a suit for sale upon mortgage 
instituted under section 67 of the- 
Transfer of Property Act is compro- 
mised and simple money-decree is 
passed, the decretal amount bein 
made a charge on the property; held ° 
that section $9 being in general terms, 

s 
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* TRANSFER OF PROPERTY ACT.—contd, 
o 


the property cannot be brougut to sale 
Gin execption of such a decree, but the 
mortgagee shofld institute a second 
suit upon his decree under section 67. 


HABIBUN V.BEHARI Gir, 2 A. L. J. RY 


e 479. 


” 


š 


(7) S. 68, clause (e)—Usufructuary 
Mortgage—Fraudulent cnneealment — 
Illusory security— khalal ”—Interest 
—Damage. e 


Where a mortgagor at the time of 
making a usugructuary mortgage frau- 
dulently concealed from the mortgagee 
the fact of the pendency of a decree 
for sale of the property he purported 
to mortgage, and this decree was 
‘subsequently put into execution and 
at the sale held thereunder the usu- 
fructuary mortgagee purchased the 


Y mortgaged property, held that the 


latter was entitled under section 68, 


N clause (c), Transfer of Property Act, 


to sue the mortgagor for the mortgage 
money. ° 

Where a mortgage-deed provided 
that if any “khalal” occurred, the mort- 
gagor would be responsible and repay 
the mortgage-money, the word khalal 
could not be restricted to an unfore- 
seen event of accident, but would 
include g case where the security 
which the mortgagor gave was abso- 
lutely illusory and one of which the 
mortgagee might have heen deprived 
at any moment unless he chose to 
advance more money. AHMAD-UL-LAH 
KHAN v. SALAR BAKHSH, 2 A. L. J. R., 241, 


(8) S. 72—Usufructuary mortgagee, 
right of—Payment of a prior simple 
` mortgage-decree. 

- A usufructuary mortgagee is entitled 
to retain possession of the property 
mortaged to him until the amount due 
on his usufructuary mortgage and the 
unpaid balance due on a decree for 

“sale obtained by a prior mortgagee, 
which hehad satisfied, have both been 
‘discHarged. The right is clearly given 
to him by section 72 of the Transfer of 
Property Act, he by paying off the 
former decree having saved the pro- 
perty from sale. Bansidhar v. Gaya 
Prasad, I. L. R. 24 All, 179 distin- 
guished. “ABDUL QAYYUM v. SADR-UD- 
DIN, 2 A. L. J. R., 23. 


(9) 8. 74—Decree on a prior mort- 
gage—Rights of subsequent mortgagee— 
‘Tender’ i 

Where a prior mortgage is discharg- 
ed at the request of the mortgagor by 
a subsequent mortgagee, the latter 
acts as his debtor's agent, and his act 
does not constitute a tender by him 
tgthe prior mortgagee of the amount 


TRANSFER OF PROPERTY ACT—contd. 


of the prior ineuhbrancg within the 
meaning of sectign 74, Act IV of 188%. 
It is not in the power of the subse- 
quent mortgagee to dictate to the 
mortgagor the manner ine which 
he showd apply the conideration 
of the mortgage, and there is no 
reason why he should be driven to 


the cumbrous procedure of partially’ 


recovering kis loan by @xecuting 
the discharged décree formerly held 
by the prior mortgagee, and as to 
the remainder of the loaf by insti- 
tuting a separate suit upon his own 
mortgage. His remedy is to institute 
a suit for sale on foot of his own 
mortgage for recovery of the entire 
amount due under it. Touram FATIMA 
v. BATOLA, 2 A, L. J. R. 18, 


(10) Ss. 82, 56-—Contribution—pur- 
chaser of a portion of property —charge. 


Held, that a purchaser of a mortgaged 
share, who satisfics the mortgage-dec- 
ree obtained against him and others, 
is entitled to sue for contribution 
according to the proportionate share 
of the mortgaged property and to hold 
it liable to satisfy the debt under 
section 82, Transfer of Property Act. 
Section 56 applies to a case of a vendor- 
purchaser and enables a purchaser of 
a portion of the property subject to a 
charge to have this charge satisfied 
out of the other portion of fhe property 
in the absence of a contract to the 
contrary. SIRAJUDDIN v. SIRAJUDDIN, 
2 A. L. J. R., 698. 


(11) S. 82.—Contribution—-Vabue of 
properties—Time to be taken into con- 
sideration in determiniĝg the value. 


S. 82 of the Transfer of Property Act 
(No. IV of 1882) contemplates that 
properties are to be liable to contribute 
rateably according to their values at 
the date of the mortgage and notata 
future date. MARDAN SINGH v. THAKUR 
Seo DAYAL, 2 A. L. J. R., 307. 


e 

(18) S. 85—Redemption—portion of 
property—parties having no interest. 

It is not necessary in a suit for 
redemption of a portion of the property 
comprised in a mortgage, where a 
portion of property has been already 
released, to implead parties who have 
no interest in the land whieh is the 
subject-matter of the suit and which 
alone can be affected by the decree, 
NAZIR HUSAIN v. NIHAL CHAND, 2 A. L. 
J. R., 628. 

(13) S. 85—Parties—Suit for fore- 
closure—portion of property exempted 
—persons interested in the property 
exempted—not necessary parties, 


~ 
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TRANSFER OF PROPERTY ACT—contd. 


Held per SIANLEY SC. J., that a plaintiff 
i@ a suit forf foreclosure is entitled to 
exempt from his cldim the portion of 
the property which belongs to persons 
who were not impleaded in the suit. 
He is notbound to attempt to enforce 
a claim against property, the title to 
which was in dispute or was doubtful. 


Per BAYERII, J.— Where several pro- 
perties are mortgagede to the same 
mortgagees for the same debt, each of 
these properties is liable, as between 
the mortgafor and the mortgagee for 
the whole of the debt, and the mort- 
gagee has a right to recover the debt 
from any part of the property. There 
is no obligation on him to proceed 
against the whole of the property. In 
the same way he is equally competent 
to sue for foreclosure of a part of the 


_ mortpaged property. 


In the case of a mortgage by way of 
conditional sale if a mortgagee thinks 
that a part of the mortgaged property 
would be sufficient to cover the amount 
of his mortgage, there is no reason for 
forcing the whole property on him. 
The abandonment by a mortgagee of a 
portion of the mortgaged property 
cannot work any injustice except where 
the mortgagee has purchased a portion 
of the same himself. 


The object of a suit for foreclosure 
being to p&t an end to the equity of 
redemption, only “those persons are 
necessary parties to the suite who have 
the right of redemption of the property 
sought to be foreclosed. 


Per RICHARDS, J.—In a case of simple 
mortgage the ntortgagee can omit from 
his suit any part of the mortgaged 
property and the owners of the equity 
of redemption of the property omitted 
need not be made parties. There is no 
distinction between a suit to enforce 
a simple mortgage and a suit for fore- 
closure. SHEO TAHAL OJHA v. SHEODAN 
Ray 2 A. L. J. R., 630. 


(14) —Parties, non-joinder of—Suit 
by sub-mortgagee—mortgagor not join- 
ed, effect of. 


Inasmuch as a sub-mortgagee is not 
entitled to bring a suit for sale of the 
mortgagee rights sub-mortgaged to him 
the morégagor of his mortgagors is not 
anecessary party to any suit on foot of 
his mortgage brought by the sub-mort- 
gagee. Where in such a suit the sub- 
mortgagee omits to implead his mort- 
gagors and joins instead, persons, who 
are agsignees from the latter, he is 
not ordinarily entitled to a money 
decree against them unless there is a 
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personal liability undertaken by those á 


persens. RAM JATAN RAI v. RAMHTIY 
SINGH, 2 A. L. J. R., 484. 7 

P (15) Ss. 86 to 88, scope oponer jor 
foreclosure—Order, absoluge, effect of. 


Per STANLEY, C. J., :—The decree pAs- 
ed under section 86 is ngt a moneys 
decree, nor is the order altolute pass- 
ed under section 87 such a decree. 
The order absolute for foreclosure, so 
far from directing the payment of the, 
mortgage-debt, has the, effect of dis- 
charging the debt. If, in a foreclo- 
sure-suit, the mortgagor thinks fit to 
pay the mortgage-debt, and thus save 
his interest in the property, he does so 
by reason of the obligation, which he 
undertook when he executed the mért- 
gage security, and with a view to pre- 
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serve the property, and not in obedi- r 


ence to any order of the Court. e Any 


payment made brrhim will not be inf 


execution of the decree. The decree 
nisi puts him under no obligation to 
pay the debt, but simply declares what 
the consequences of non-payment will 
be. Similar observations apply to the 
order contemplated by section 88 of 
the Act. 


The mortgage security does not lose 


its character until an order, absolute 
for foreclosure is passed. It remains 
a debt secured upon the property. It 
is only when the order absolute: for 
foreclosure has been passed, that the 
debt is discharged and, in lieu of it, 
the mortgagee acyuires the absolute 
ownership of the property. SHAM SuN- 
DER V. MUHAMMAD IHTISAM ALI, 2 A. L. 
J. R., 180 (F. B.) ý 


(16) Ss. 88, 89—Order absolute for 
sale—Minor defendant—Guardian dead 
—Notice of order not served—Hffect of. 


A decree was passed against R, 
under the guardianship of his mother, 
for sale of property. One year after- 
the decree an application svas-made 
for an order absolute. Notice was 
issued to the mother under seftion 248, 
Code of Civil Procedure, but it was 
found that she was dead. -No other 
guardian was appointed, and the deerce 
was made absolute without notice. 
The decree-holder applied *for execu- 
tion of the decree, R objected. 


Held that R, being properly repre- 
sented in the suit in which the deerce 
under section 88, Transfer of Property 
Act, was passed, lke could not ques- 
tion the validity of the decree. The 
order under section 89 only made that 
decree absolute. So long as that order 
subsisted, it was enforcible, and its 
validity could not be impugned in the 
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. section 89 of the Transfer of Property 
` Act for the sale of a part of the mort- 
g gaged property, that order becoming 
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‘execution department. If the order 

was defective, the remedy of R was to 

get it sêt asideén accordance with law. 

RAN JAS V. SHEO PRASAD, 2 A. L. J. Ry 
Fy ° 


e 
ÀT) 8s. 88 and 89-—Application for 
o¥der absolute—See-Limiration AOT, 
Ko. 12, 2 AWG, J. R., 871. 


(18) Ss. 88 and 90—See LIMITATION 
Act, No. 15,2 A. L. J. R., 376. 


(19) `S. 89e-See LIMITATION ACT, 
2 A. L. J, Rẹ 453. - 


l (20) 8.8f—order for sale of part of 
- the property—section 90, decree there- 
under. 


eo i e 
Where an order is obtained under 


al, and the property directed to be 
sold. thereunder is sold, the conditions 
precedent to a decree under section 90 
are fulfilled and the decree-holder is 
entitled to obtain a decree for the 
balance against the person of the judg- 
ment-debtor. GHAFUR HASAN KHAN V. 
MUHAMMAD KIFAYAT-UL-LAH KHAN, 24. 
L. J. R. 418. 


(21) 88°89, 90—Private sale—partial 
satisfaction of decree—Substantial 
compliance. 


When mortgaged property, ordered to 
be sold under a decree, is sold by con- 
sent of parties and the fact of the sale 
is certified to the Court and the pro- 
ceeds of the sale are applied to partial 
discharge of the amount of the decree, 
tho provisions of section 90 of the 
Transfer of Property Act are substan- 
tially complied with and the decree- 
holder is entitled toa decree under 
that section, if the balance is otherwise 
legally recoverable. The sale of the 
mortgaged property by auction is not 
essential. @prr NARAIN SINGH V. BAQAR 
SAJJAD? 2 $ L. J. R., 353. 


(22) S. 90, decree wnder—Charge- 
holdes—Unpaid vendor—Oharge—Per- 
sonal decree—C, P. O., scction 13, ap- 
plication of. 

Per BANERJI, 3.—The holder of a 
charge is, like a mortgagee suing for 
sale, entitled to ask for and obtain a 
decree under section 90 of the Act, 


provided the balance due to him is. 


legally recoverable fyom the defendant 
personally. 


An unpaid vendor has not only a 
charge on the property sold in execu- 
ion of his decree, but he has also a 
personal remedy under section 90 of 

e 
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the Act against the vendee. Sectien ` 


13 of the Civil Procedure Code does 
not apply to an application under sec- 
tion 80 of the Act. 


e 

Per RIOHARDS, J. (dissenttente) :—Sa 
100 of the Act does not enable the 
owner of a charge, as distinguished 
from a mortgage to obtain a personal 
decree under section 90 against the 
owner of the froperty charged, even 
where there is a balance recoverable 
from the defendant otherwise than 
out of the property sold. UTTAM ISH- 
LOK v, PHULMAN RAI, 2 A. L. J. R., 379. 


(23) S. 91, clause (b)—Mortgage—Re- 
demp-tion—Rights of sub-mortgagee— 
Assignment of mortgage. 


Where a sub-mortgagor by an ex- 
press covenant with his sub-mortga- 
gee conveys to the latter an interest 
in the right to redeem a prior mort- 
gage and sub-mortgages the land mort- 
gaged to him, the sub-mortgagee is 
entitled to redeem the prior mortgage. 
Section 91, Transfer of Property Act, 
is not confined to persons who have 
an interest in the property, that is the 
actual physical object, but extends 
also to persons having any interest in 
the right to redeem the property. 
aay SUBHAG V. NARSINGH, 2 A. L. J. Ro 


Per STANLEY, C. J. .—-Section 91 of the 
Transfer of Property Act in the clear- 
est terms gives a right to redeem to a 
sub-mortgagee. 


(24) S. 99.—Execution sale—Efect of 
confirmation—-violation of—Mortgagor 
and mortgagee— Redemption—I ntegrity 
of mortgage, broken up. 


A sale held in violation of the pro- 
visions of section 99, Transfer of Pro- 
perty Act, if confirmed, cannot be im- 
pugited by the judgment-debtor mort- 
gagor, even if the ‘purchaser is a 
representative of the mortgagee. No 
suit can therefore be subsequently 
maintained for redemption of the pro- 
perty affected by the sale, Tara 
Chand v. Imdad Husain, I. L. R., 18 
All. 825 applied. 


But the portion of the mortgaged 
property not affected by such sale may 
be subsequently redeemed, as hy rea- 
son of the mortgagee purchasing the 
equity of redemption in respect of a 
part, the integrity of the mortgage 
is broken up. MADAN MAKUND LAL v. 
JANNA KAULAPURI, 2 A. L, J. R., 128. 


(25) *8.99—Mortgage—Execution sale 
—Purchase of equity of redemption by 
mortgagee—Liability to be redeemed— 
Non-joinder of parties, bal 
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Pndépenderfily of the provisions con- 
tained in section 99, Transfer of Pro- 
perty Act (IV of 1882), a mortgagee 
cannot ‘be held to be pretluded by law 
fyom puréhasing the equity of re- 
demption and freeing himself from his 
liability to be redeemed, provided that 
the purchase is carried out in com- 
plete goo®faith and no_adyantage is 
taken by him of his -position as mort- 
gagee. A saie held in contravention 
of the provisions of section 99 afore- 
said, is voidable and not void. Bhug- 
gobuty Dossee v, Shamachurn Bose, I. 
L. R, 1 Cal, 871 referred to. Tara 
Chand v. Imdad Husain I. L. R. 18 
AIL, 325, and Mayan Pathuti v. Paku- 
ran, I, L.R, 22 Mad., 347, approved. 
Martund v. Dhondo, I. L. R., 22 Bom., 
624, and Sheodeni Towari v. Ram 
Sarun Singh, I. L. R., 26 Cal, 164, not 
followed. Itis a principle of equity 
that a mortgagee cannot, by obtaining 
a money decree for the mortgage-debt 
and taking the equity of redemption 
in execution, relieve himself of his 
obligations as mortgagee or deprive 
the mortgagor of his right to redeem. 
Kiwiraj Mat v. Daim, 2A. L. J. R., 71, 
referred to. MUHAMMAD ABDUL RA- 
SHID KHAN v. DILSUKH RAI, 2 A. L. J. 
R., 210. 


(26) S. 99—Assignor from mortgagee 
—Charge not assigned—Oivil Procedure 
Code (XIV of 1892), section 233. 


Where a usufructuary mortgagee 
obtains a simple money decree (not in 
respect of the mortgage) against his 
mortgagor ang assigns it to a third 
party, section 99, Act IV of 1882, will 
not prevent the assignor from execut- 
ing the same by attachment and sale 
of the judgment-debtor’s equity of 
redemption. Section 233, Civil Pro- 
cedure Code, will not help the judg- 
ment-debtor unless there has been an 
assignment of the mortgage too. BANH 
BAL v. MANNI LAL, 2 A. L. J. R., 121. 


(27) Ss. 99, 67—Mortgagee relin- 
quishing mortgage-lien and obtaining 
simple money-decree cannot attach the 
mortgaged property. 


A mortgagee, who disclaims all in- 
terest under the mortgage and obtains 
a simple money-decree upon the per- 
sonal covenant to pay, cannot attach 
and sell the mortgaged property 
except by a suit under the provisions of 
section 67 of the Act. The relinquish- 
ment of the mortgage-lien does not 
prevent the property from being mort- 
gaged property and the mortgagor 
canpot be deprived of the rights con- 
ferred upon him of redemption and timo 
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*¢ 
for payment. MADHO PRASAD SINGH Wa 


Baty Nata TEWARI, 2 A. L. J. Ry 356. 
° v j lA 


(28) S. 100-—Oharge—Haq chaharum 
Qabuliat—transfer. s i ° 


A qubuliat provided: “The burdgn * 


of the liability for paying: zar parjote 
and zar chaharwn shall fmain firs¥ 
upon the materials of the house.” 
Held that these words, standing as 
they are, are not sufficient to cdnsti- 
tute a charge upon the property within 
the meaning of section 100 of Act IV of 
1882. š Ww 
Query, whether these words do even 


create the possiblity of a charge which ` 
might arise out of the land. RAJESH- 


WAR SWAMI JANĜAM Vv. BIHARI Lan . 


2 A, D. J. Ru 754. 


(29) S. 107—Lease—collect, dues— 
Immoveable property--Benefit to arise 
out of land—Necessity for registra- 
tion—See REGISTRATION ACD No. 1, 2 
A. L. J. R. 208. - 


Trial by Jury. 


European British Subject—Omission 
to claim trial by Jury, effect of—See 
Cr. P. Conn, No. 20, 2 A. L. J. R. 20. 


Trust. bd 
Will—construction—uncertainty of 
subject—See Will—2 A. L. J. R. 687. 


Valuation of app eal, 


Redomption-suit—Appeal regarding 
a portion of the amount decreed pay- 
able for redemption —Court-fee, liabili- 
ty to—See Court-rens Aor No. 1, (VII 
or 1870), 2 A. L. J. R. 105. 


Valuation of suit. 


Jurisdiction—Civil Procedure Code. 


(XIV of 1882), section 283—Value o 
suit—Amount of decree. ` > 


Where the sole question tween 
the parties toa suit is whether the 
property attached in execution of a 
decree is or is not liable to be attached 


` and sold, the value of the suit (i) when 


the amount of the decree exceeds the 
value of the property s$ught to be 
sold in execution, is the latter value, 
and (ii) when the value of the property 
attached exceeds the amount sought 
to be realised, itis the value of so 
much of the property sought to be sold 
as will, on sale, satisfy the amount 
sought to be realised by sale of this 
property. In the latter case the value 
of the subject-matter of the suit inays 
be taken to be the amount of the de- 
cree put in execution. Dwarka Dgs v. 
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» VALUATION oF SUMT.—concluded, 2 
a o 
: ‘Kameshar Parshad, 1... R., 17 AI, 69 
-explained. The principles one which 
suits brought under section 283 of the 
Code, of: Civil Procedure, should be 
valued Le err Daan DEVI V. ZA 
c . MFRAD BEGAM, 2 A. L. J. R. 115. 


(3 . 
° E village aradı. 


v 


i 


N Landlordand tenant—Village abadi— 
Wajib-ul-arz—-Acquwiegcence—-Practice 

- —Séond appeal. 
i Land of & village site is held by 


tenants for dwelling houses and what 

are uudeistood to be the ordinary ap- 

pendages of a dwelling house. No 

tenant has a right to dedicate for ever 

to religious uses, to the detriment of 
* the landlord, such portion of the abadi 
as he is allowed to occupy as a resi- 
dential house. Basa MAL V. GHAYAS- 
t op-bin, 2 A. L, J. R. 27. 


Waiver. 


Acceptance by pre-emptor of mort- 

.. gage-money from vendee due to him 

upon the suit-property as mortgage of 

‘the vendor is no waiver of his pre-emp- 

tive right—See PRE-EMPTION, No. 28, 2 
A. L, J.B, 145. 


Wajif-ul-arz. 


(1) The absence of any reference in 
‘a— of a long-established custom is no 
. proof of desuetude of a custom which 
had previously existed. See same case 
fully noted under PRE-EMPTION, No, 16, 
2A. L. J. Rọ 6, 


_(2) Suit by co-sharer for pre-emption 
—Claim by muafi holder as co-sharer— 
Seo PRE-EMPTION, No. 23,2 A. L. J. Ru 

` 145. 


~ (8) The words “in future” in an-entry 
„relative to pre-emption in a Wajib-ul- 
arz cannot be treated as evidence of 
contract rather than of custom. See 
PRE-EMPTION No. 16,2 A. L. J. R., 6. 


pA 
(4) Construction of—as regards the 
right of pre-emption— Claim by a near 
- relative of the vendor—See PRE-EMP- 
TION, No, 21,2 A. L. J. R., 253. 


. 6) Suit for pre-emption—Construc- 
` tion of*See PRE-EMPTION, No, 9, 2 A. 
L. J. R., 261 


Whipping. 


? 


; —in addition to imprisonment, ille- 
gal—No previous conviction of any 
` offence specified in section 2 of the 


Q 


WHIPPING.— concluded. 


Whipping Act—@enal Code, section 
457—See Aor VI or 1804 (WHIPPIQG),- 
2A. L. J. R, 178. . 


Will. . 


n 

Interpretation of—Beque8t of incope 
of immovoble property—Corpus. 

In every case in construing a Will it 
is the duty of the Court tp ascertain 
what the intention of the testator was 
and to give effect to that intention. 


It is a well-established gule of cons- 
truction that a gift of the rents and 
profits of property is equivalent to a 
gift of the property itself; also that 3 
gift of the income of property will also 
carry the legal and beneficial interest 
in the property itsel. DURGA DEYI v. 
DUNI CHAND, 2 A. L. J. R., 568. 


—Construction— Retaining servant in 
service by beneficiary—Trust—Uncer- 
tainty of subject—Impossible of execu- 
tion—Personal service. 


Where a Will contained a direction 
that the plaintif, a servant of the 
testatrix and of her husband, was not 
to be dismissed as that would cause 
pain to her spirit and to that of her 
husband, : 


Held that there was no trust in 
favour of the plaintiff, there being the 
greatest uncertainty in the subject 
thereof. e ’ 


All eases upon a subject like this.. 
must proceed on a consideration of 
what was the intention of the testator. 


All that the clause in the Will in- 
tended was the retention of personal 
service. This was equite repugnant 
to the absolute life-estate given by 
the Will, and was impossible for any 
Court to enforce such an obligation. 
It is the very essence of personal 
service that the employer should be 
at liberty to dispense with the services. 
of the employed. Ram DULARI v. MUL- 
100, 2A, L. J. R., 637. 


Withdrawal of charge. 


—By public prosecutor—order of 
acquittal or the charge withdrawn— 
Legality of order—See ÖRIMINAL PRA 
CEDURE CODE, 2 A. L. J. R., 30. 


Words. ` e 


_ “In future” in a Wajib-ul-arz, relat- 
ing to pre-emption, construction of 
the words—See PRE-EMPTION, No. 16, 
a L. J. R., 8. 


